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1969h.  Petition  for  Writ  of  Certiorari  in  a  Case  Involving  the  Question 
Whether  Sending  Telegraphic  Message  is  Interstate  Com- 
merce, Where  There  are  Conflicting  Decisions 3116 

19691.  Notion  of  Motion  for  Leave  to  Intervene  as  Amicus  Curiae 3126 

1969].'  Petition  for  Leave  to  Intervene  as  Amicus  Curiae 3127 

1960k.  Motion  to  Advance  Case 3130 

19691.  Motion  by  the  United  States  to  Advance 3133 

1969m.  Notice  of  Motion  to  Place  on  the  Summary  Docket 3134 

1969n.  Motion  to  Place  on  the  Summary  Docket 3135 

'        CERTIFICATE  OF  QUESTIONS  TO  THE  SUPREME  COURT 
BY  A  CIRCUIT  COURT  OP  APPEALS 
Form  No.  Page 

1970.  Order  to  Certify  Questions  by  Circuit  Judges  to  the  Supreme 

Court 3138 

1971.  Order  to  File,  Enter  of  Record  and  to  Transmit  Certificate  of 

Questions  to  Supreme  Court  of  the  United  States  (An- 
other Form) 3142 

1972.  Certificate  of  Questions  of  Removal  by  a  Circuit  Court  of  Ap- 

peals to  tlie  Supreme  Court  for  Instruction 3142 

1973.  Certificate  of  Question  in  a  Bankruptcy  Proceeding  by  a  Circuit 

Court  of  Appeals  to  the  Supreme  Court 3146 

1974.  Certificate  of  Questions  of  Law  Concerning  Conflict  of  Laws, 

Application  of  Fourteenth  Amendment,  and  Enforce- 
ability of  Contract  in  Fe<leral  Court  Denied  in  State 
Court ." 314S 

1975.  Order  Certifying  Questions  to  the  Supreme  Court  of  the  United 

States,  Involving  Conflict  of  Laws,  Application  of  Ad- 
miralty or  State  Statutory  Rules  and  Validity  of  State 
Statute 3164 

1976.  Certificate  from  the  United  States  Circuit  Court  of  Appeals  to 

the  Supreme  Court,  Involving  Constitutionality  of  Suf- 
frage Amendment  to  a  State  Constitution — the  "Grand- 
father Clause''  3170 

1977.  Certificate  of  Clerk  of  a  United  States  Circuit  Court  of  Appeals 

to  a  Certificate  of  Questions  to  the  Supreme  Court 3176 

PETITIONS  TO  REVIEW  ORDERS  IN  BANKRUPTCY  IN 

A  CIRCUIT  COURT  OF  APPEALS 
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1978.  Notice  of  Filing  Petition  for  Review 3177 

1979.  Petition  to  a  Circuit  Court  of  Appeals  to  Review  an  Order  in 

Bankruptcy  3178 
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1980.  Petition  in  a  Circuit  Court  of  Appeals  to  Review  an  Order  in 

Bankruptcy  Disallowing  Labor  Claims 3181 

1981.  Petition  to  a  Circuit  Court  of  Appeals  to  Review  an  Order  in 

Bankruptcy  to  Compel  Assignee  to  Pay  Over  Moneys  to 
Trustee 3184 

1982.  Petition  to  a  Circuit  Court  of  Appeals  to  Review  an  Order  in 

Bankruptcy   Marslialling  Liens 3194 

1983.  Petition  to  a  Cin^uit  Court  of  Appeals  to  Review  an  Order  in 

Bankrujitcy  under  Section  67f 3198 

1984.  Petition  to  Revise  Order  to  Pay  Over  Dividends  and  Earnings 

to  Bankrupt's  Estate 3201 
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1985.  Stipulation  Reducing  Record 3205 

1986.  Praecipe  Designating  Parts  of  Record  to  be  Included  in  Tran- 

script of  Appeal  or  Writ  of  Error 3206 

1987.  Stipulation  for  Transcript  in  Admiralty 3207 

1988.  Stipulation   that  but  One   Transcript   Shall   be   Prepared   for 

Writs  of  Error  Sued  Out  by  Both  Parties 3208 

1989.  Clerk's  Certificate  to  Record  on  Appeal  and  Cross-appeal 3209 

1990.  Praecipe   of    Appellee   for    Printing    Additional   Parts   of   the 

Record 3209 

1991.  Stijmlation  for  Use  of  Transcript  Both  on  Appeal  and  in  Error.  3210 

1992.  Agreement  to  Praecipe,  etc 3211 

1993.  Order  Consolidating  Appeals  and  Specifying  Papers 3211 

1994.  Directions  to  the  Clerk  for  Making  up  Transcript  of  Record  on 

Appeal,  Where  Interlocutory  Injunction  Asked. 3212 

1995.  Stipulation  as  to  Transcript  on  Writ  of  Error  and  Appeal 3213 

1996.  Praecipe  for  Transcript  (Illustrative — General  Form) 3214 

1997.  Plaintiff's  Notice  of  Election  to  Stand  on  Plea  to  Jurisdiction, 

to  Appeal,  Requesting  Certificate,  etc 3216 

1998.  Praecipe  Filed  Under  Rule   8  of  the   Supreme   Court   of  the 

United  States   3216 

1999.  Order  to  Make  Transcribed  Stenographic  Report  of  Evidence 

Part  of  the  Record .' 3218 

2000.  Order  Staying  Proceedings  Pending  Appeal  but  Permitting  Ad- 

ditional or  Ancillary  Bills 3218 

2001.  Counter- praecipe  of  Plaintiff's  for  Transcript 3219 

2002.  Praecipe   for    Transcript   in   Bankruptcy 3220 

2003.  Order  that  Defendant  Deliver  to  Clerk  Exhibit  to  be  Trans- 

mitted with  the  Transcript  to  the  Court  of  Appeals 3221 

2004.  Order  to   Rend  Exhibits  to  a  Circuit  Court  of  Appeals  with 

Transcript  3221 

2005.  Order  to  Send  Exhibits  to  Circuit  Court  of  Appeals , 3222 
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2006.  Stipulation  that  Printed  Record  May  be  Certified  as  Transcript 

of  Record 3222 

2007.  Stipulation  to  Use  Printed  Records  on  a  Former  Writ  of  Error.  3223 

2008.  Order  Extending  Time  Within  Which  to  File  Record  in  Ap- 

pellate Court   •. 3223 

2009.  Transcript  of  Record  on  Appeal  or  Writ  of  Error 3224 

2010.  Certificate  of  Clerk  to  Transcript  of  Record  on  Appeal 3226 

2011.  Certificate  of  the  Clerk  to  Transcript  of  Record  on  Writ  of 

Error 3227 

2012.  Certificate  of  Clerk  to  Transcript  of  Record  Made  Pursuant 

to  Stipulations    3228 

2013.  Return  of  Writ  of  Error  by  Clerk  of  United  States  Circuit 

Court  of  Appeals 3228 

2014.  Appearance 3229 

2015.  Stipulation  to  Make  Appeal  Returnable  to  Court  of  Appeals 

Sitting  in  One  Place   Rather  than   Another,  the   Court 
Consenting    3230 

2016.  Agreement  as  to  Record  on  Appeal 3231 

2017.  Order  as  to  Agreed  Record  on  Appeal 3231 

2018.  Notice  of  Election  as  to  Transcript  on  Writ  of  Error 3232 

2019.  Clerk's  Certificate  to  Opinion  of  District  Court 3232 

2020.  Entry  of  Certain  Proceedings  on  Appeal  by  Intervenors 3233 

2021.  Appearance  of  U.  S.  in  Circuit  Court  of  Appeals  without  Cita- 

tion    .'; 3234 

2022.  Motion  to  Dispense  with  Printing  Record 3234 

2023.  Order  to  Dispense  with  Printing  Record 3235 

2024.  Stipulation  to  Omit  Parts  of  Record  in  Printing 3235 

2025.  Writ  of  Certiorari  for  Diminution  of  Record 3237 

2026.  Return  to  Writ  of  Certiorari  for  Diminution  of  Record .3239 

2027.  Writ  of  Certiorari  for  Diminution  of  the  Record 3240 

2028.  Clerk's  Return  to  Preceding  Writ  of  Certiorari 3240 

2029.  Stipulation  Correcting  Bill  of  Exceptions  in  Printed  Record. . . .  3241 

2030.  Receipt  for  Record 3242 

2031.  Motion  to  Dismiss 3242 

2032.  Motion  to  Dismiss  or  to  Affirm 3243 

2033.  Notice   of   Submission   of   Motions 3243 

2034.  Order  Dismissing  Cause  on  Motion  Filed 3244 

2035.  Order  Dismissing  Case  on  Call 3244 

2036.  Order  Dismissing  Cause  for  Fa'ilure  to  Print. 3245 

2037.  Order  Dismissing  Cause  Under  Rule 3245 

2038.  Habeas  Corpus  3246 

2039.  Certificate  by  Clerk  Under  9th  Rule  of  tlie  Supreme  Court 3246 

2040.  Certificate  by  Clerk  Under  Rule  10  Circuit  Court  of  Appeals 3247 

2041.  Motion  to  Docket  and  Dismiss  an  Appeal. .  - 324S 

2042.  Motion  to  Docket  and  Dismiss  Writ  of  Error 3249 

2043.  Judgment  on  Writ  of  Error 3249 
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2044:     Decree   3250 

2045.  Decree  Annulling  Former  Decree  and  Revoking  a  Mandate ....  3250 

2046.  Order  and  Decree  Where  the  Court  Has  no  Jurisdiction 3251 

2047.  Decree  of  Dismissal  Framed  to  Prevent  Prejudice 3252 

2048.  Decree  Reversing  a  Decree  Qranting  an  Injunction  with  Direc- 

tions to  Dismiss  the  Bill 32.52 

2049.  Judgment,  Error  to  State  Court. ..'. 3253 

Z050.     Order  for  Mandate  in  Admiralty 3253 

2051.  Mandate  in  Admiralty 3253 

2052.  Mandate ■ 3254 

2053.  Mandate  of  United  States  Circuit  Court  of  Appeals 3256 

2054.  Stipulation  Staying  Issuance  of  Mandate  Under  Rule  32,  of  the 

Circuit  Court  of  Appeals  and  Order 3257 

2055.  Order  Staying  Issuance  of  Mandate  Under  Rule  32 3258 

2056.  Mandate— Supreme  Court  to  District  Court 3259 

2057.  Mandate  of  United  States  Supreme  Court  to  District  Court  in 

a  Controversy  Arising  in  a  Proceeding  in  Bankruptcy 3260 

2058.  Mandate  to  State  Court 3262 

2059.  Final  Decree  or  Judgment  on  Mandate 3264 

2060.  Decree  by  Trial  Court  on  Mandate,  Referring  to  a  Master,  etc.. .  3264 

2061.  Decree  on  Mandate  of  Appellate  Court  Reversing  Decree   of 

Trial  Court  3266 

2062.  Decree  on  Mandate  of  Appellate  Court  Fixing  Amounts  Due 

Lienholders 3267 

2063.  Final  Decree  on  Mandate  in  Admiralty  Affirming  Decree 3270 

2064.  Final  Decree  on  Mandate  in  Admiralty  Reversing  Decree 3271 

2065.  Petition  for  Writ  of  Prohibition 3273 

2006.     Suggestion  for  Writ  of  Prohibition 3277 

2067.  Rule  to  Show  Cause  why  Writ  of  Prohibition  Should  Not  Issue.  3285 

2068.  Writ  of  Prohibition 3286 

206!).     Record  of  Enrollment 3287 

2070.  Certificate  and  Order  Settling  and  Allowing  Statement  and  Bill 

of  Exceptions  3288 

2071.  Stipulation  Extending  Time  and  Relative  to  Exhibits  and  Rec- 

ords in  Another  Case 3289 

2072.  Prayer  for  Approval  of  Statement  of  Evidence,  Approval  and 

Assent  of  PlaintiflF 3290 

2073.  Notice  of  Lodging  Statement  of  Evidence,  Praecipe,  etc 3291 

2074.  Order  Approving  Statement  of  Evidence  and  Directing  Original 

Exhibit  to  be  Sent  to  the  Court  of  Appeals 3201 

2075.  Motion  Requesting  Leave  to  Insert  Exact  Words  of  Witnesses 

in  the  Record 3292 

2076.  Order  Allowing  Motion  to  Reproduce  Testimony 3293 

2077.  Nunc  Pro  Tunc  Order  Enlarging  Time  for  Filing  Transcript  in 

Appellate  Court    3293 
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2078.    Order  Allowing  Appeal,  Directing  Same  to  be  Filed  and  Alter- 
native Order  for  Bond 3293 

2070.    Petition  to  Extend  Time  to  File  Eecord  on  Appeal,  Setting 

Forth  Circumstances   3294 

2080.  Order  Allowing  Petition  for  Extended  Time 3295 

2081.  Petition  for  Further  Enlargement  of  Time  in  Which  to  File 

Eecord  on  Appeal,  and  Showing  of  Diligence  in  Complying 
with  Former  Orders  for  Extension 3295 

2082.  Order  Approving  Amended  Eecord  and  Directing  Custody  of 

Exhibits 3297 

2083.  Proof  of  Service  of  Praecipe,  Wliere  Service  Made  in  Several 

Ways 3298 

2084.  Agreement  to  Statement  of  Evidence  Under  Equity  Eule  75 3300 

2085.  Order  Settling  Statement  Under  Equity  Eule  75 3300 

2086.  Certificate   of   Evidence   and   Exceptions    Under   Equity   Eule 

No.  75 3301 

2087.  Stipulation  as  to  Printing  Eecord  Under  Eule  23 3306 

2088.  Certificate  of  Lodgment  of  Bond  and  Copies  of  Writ  of  Error. .  3307 

2089.  Stipulation  for  Correction  of  Eecord  and  Order  Thereon 3308 

2090.  Stipulation  Concerning  Bill  of  Exceptions  Where  Certain  Ex- 

hibit Lost   3308 

2091.  Clerk's  Eeturn  to  Writ  of  Error  and  Certificate 3310 

2092.  Prayer  for  Embodying  AH  the  Evidence  in  the  Eecord,  and  Ob- 

jections to  Narrative  Form 3311 

2093.  Consent  Order  Permitting  Printing  of  Evidence  in  Full 3311 

2094.  Proceedings  at  Final  Hearing — Narrative  Form  of  Testimony 

Under  Eule  75 3312 

2095.  Motion  of  Plaintiff  for  an  Order  to  Omit  Affidavit  from  Tran- 

script with  Objections 3320 

2006.    Objections    of   Plaintiff   to   Have   Included   in    Transcript   the 

Affidavit  Above   3321 

2097.  Order  Overruling  Motion  of  Plaintiff  to  Omit  Affidavit  from 

Transcript   3321 

2098.  Prayer  for  Eeversal 3322 

2099.  Notice  of  Motion  to  Affirm  Decree  Appealed  From 3322 

2100.  Motion  to  Affirm,  and  Seasons  Stated,  as  Ees  Adjudieata 3323 

2101.  Affidavit  in  Support  of  Motion  Above 3326 

THE  STJPREME  COURT  OF  THE  TJNITED  STATES 

ORIGINAL  JURISDICTION 

Form  No.  Page 

2102.  Bill  by  Foreign  Consul  against  a  Citizen  of  the  United  States. .  3329 

2103.  Motion  for  Leave  to  File  Bill  of  Complaint 3331 

2104.  Bill  by  One  State  against  Another  to  Settle  the  Boundary 3331 

2105.  Bill  for  the  Settlement  of  a  Boundary  Between  States    (An- 

other Form)    3333 
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2106.  Bill  by  One  State  against  Another  to  Settle  Boundary   (An- 

other Form)    3336 

2107.  Bill  by  a  State  to  Enjoin  an  Unlawful  Combination  or  Trust. .  3343 
2107a.  Bill  of  Complaint  in  Suit  to  Enjoin  Cutting  Off  of  Gas  Supply. .  3379 

2108.  Subpoena  in  a  Suit  by  One  State  against  Another 3303 

2109.  Eeturn  of  Service  of  Subpoena  on  a  State 3394 

2110.  Motion  to  Dismiss  for  Want  of  Jurisdiction 3394 

2111.  Demurrer  for  Want  of  Jurisdiction 3395 

2112.  Plea 3396 

2113.  Beplication   by   Plaintiff   in    Suit    Between    States    to    Settle 

Boundary    3396 

2113a.  Motion  for  Leave  to  File  Replication 3400 

2114.  Replication  to  the  Original  Answer,  and  Answer  to  tbe  Counter- 

claim of  the  State  of  Texas 3401 

2115.  Motion  for  Preliminary  Injunction 3416 

2116.  Motion  for  Reference  to  and  Appointment  of  Special  Master. .  3419 

2117.  Motion  on  Behalf  of  the  United  States  for  Leave  to  Intervene. .  3420 

2118.  Petition  of  Intervention  on  Behalf  of  the  United  States 3421 

2119.  Report  of  Commissoiners  Marking  Boundary  Line  Between  Two 

States  3431 

2120.  Motion  to  Dismiss  and  Answer 3431 

PROCEEDINGS  IN  PATENT  OFFICE— PETITIONS 

Form  No.  Page 

2121.  Petition  by  a  Sole  Inventor 3461 

2122.  Petition  by  Joint, Inventors 3461 

2123.  Petition  by  an  Inventor,  for  Himself  and  Assignee 3462 

2124.  Petition  with  Power  of  Attorney 3462 

2125.  Associate  Power  of  Attorney  (Filed  with  Application) 3463 

2126.  Revocation  of  Power  of  Attorney 3463 

2127.  Notice  by  Commissioner  of  Patents  of  Revocation   of  Power 

of  Attorney   3463 

2128.  Notice  by  Commissioner  of  Patents  of  Acceptance  of  Power  of 

Attorney  in  Pending  Case 3464 

2129.  Petition  by  an  Administrator ,"5464 

2130.  Petition  by  an  Executor .340,5 

2131.  Petition  by  a  Guardian  of  an  Insane  Person 3405 

2132.  Petition  for  a  Reissue  (by  the  Inventor) 34fif, 

2133.  Petition  for  a  Reissue  (by  the  Assignee) ,34fi6 

2134.  Petition  for  Letters  Patent  for  a  Design 3467 

2135.  Petition  for  a  Caveat 3467 

2136.  Petition  for  the  Removal  of  a  Forfeited  Application 3468 

SPECIFICATIONS  _, 

Form  No.  Page 

2137.  For  an  Art  or  Process 3469 

2138.  For  a  Machine 3470 
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2139.  For  a  Composition  of  Matter 3478 

2140.  For  a,  Design 3479 

2141.  For  a  Caveat 3482 

2142.  By  an  Inventor 3482 

2143.  Oath  to  Accompany  an  Application  for  United  States  Patent 

for  Design 3483 

2144.  By  an  Applicant  for  a  Reissue  (Inventor) 3485 

2145.  By  an  Applicant  for  a  Reissue  (Assignee) 3486 

2146.  Supplemental  Oath  to  Accompany  a  Claim  for  Matter  Pisclosed 

but  not  Claimed  in  an  Original  Application 3487 

2147.  Oath  as  to  the  Loss  of  Letters  Patent p87 

2148.  Oath  of  Admiidstrator  as  to  the  Loss  of  Letters  Patent 3488 

2149.  Power  of  Attowiey  after  Application  Filed '3489 

21.50.     Revocation  of  Power  of  Attorney 3489 

2151.  Amendment  3490 

DISCLAIMERS 

Form  No.  Page 

2152.  Digclaimer  After  Patent  Issued '. 3491 

2153.  Disclaimer  During  Interference 3492 

ASSIGNMENTS 

Form  No.  Page 

2154.  Assignment  of  an  Entire  Interest  in  an  Invention  Before  the 

Issue  of  Letters  Patent 3493 

215,).     Of  the  Entire  Interest  in  Letters  Patent. 3495 

215(8.    Of  an  Undivided  Interest  in  Letters  Patent 3495 

2157.  Territorial  Interest  After  Grant  of  Patent 3496 

2158.  License— Shop  Rights   3497 

2159.  License— Not  Exclusive — With"  Royalty 3497 

DEPOSITIONS 

Form  No.  Page 

2160.  Notice  of  Taking  Testimony 3499 

2161.  Form  of  Deposition 3.500 

2161a.  Stipulation   as    to   Testimony   of   a   Witness   Not   Called   and 

Examined '. .3501 

2162.  Certificate  of  Officer 3503 

APPEALS  AND  PETITIONS 

Form  No.  Page 

2163.  From  a  Principal  Examiner  to  the  E.\-aminers-in-Chief 3.505 

2164.  From  the  Examiner  in  Charge  of  Interferences  to  the  Exam- 

iners-in-Chief    3.505 

2165.  From  the  Examiners-in-Chief  to  the  Commissioner  in  Ex-parte 

Cases   3.506 
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2166.  From  the  Examlners-ln-Chief  to  the  Commissioner  in  Inter- 

ference   Cases    3506 

2167.  Petition  from  a  Principal  Examiner  to  the  Commissioner 3507 

2168.  Petition  for  Copies  of  Rejected  and  Abandoned  Applications. . .  3508 

2169.  Preliminary  Statement  of  Domestic  Inventor 3509 

2170.  Preliminary  Statement  of  Foreign  Inventor 3510 

2171.  Notice  of  Interference  No.  33832 3512 

2172.  Motion  to  Extend  Time  for  Filing  Preliminary  Statement 3514 

2173.  Motion  to  Amend  Preliminary  Statement 3515 

2173a.  Amended  Preliminary  Statement  of  G.  H.  G 3515 

2174.  Motion  to  Dissolve  Interference 3516 

2175.  Appeal  to  the  Examiner-in-Chief  from  the  Examiner  of.  Inter- 

ference     3517 

2176.  Assignment  of  Errors  on  Appeal 3518 

2177.  Petition  for  Rehearing 3520 

2178.  Notice  of  Appeal  from  Decision  of  Commissioner 3523 

2179.  AfiBdavit   of   Applicant   Carrying   Date   of   Invention   Back   of 

Reference 3524 

2180.  Supporting  Affidavit  (See  No.  2179) 3526 

2181.  Form  of  Notice  of  Appeal  to  the  Court  of  Appeals  of  the  Dis- 

trict of  Columbia  in  an  Ex-parte  Case,  with  Reasons  of 
Appeal  and  Request  foi:  Transcript 3527 

2182.  Form  of  Petition  for  an  Appeal  to  the  Court  of  Appeals  of  the 

District  of  Columbia  in  an  Ex-parte  Case 3528 

2183.  Form  of  Notice  of  Appeal  to  the  Court  of  Appeals  of  the  Dis- 

trict of  Columbia  in  an  Interference  Case,  with  Reasons 

of  Appeal  and  Request  for  Transcript 3530 

2184.  Form  of  Petition  for  an  Appeal  to  the  Court  of  Appeals  of  the 

District  of  Columbia  in  an  Interference  Case. 3530 

TRADE-MARKS 
Form  No.  Page 

2185.  Petition    3533 

2186.  Petition  with   Power  of   Attorney 3533 

2187.  Petition   of   Power   of   Attorney 3534 

2188.  Power  of  Attorney 3534 

2189.  Statement  for  an  Individual. 3535 

2190.  Declaration  for  an  Individual 3535 

2191.  Declaration  for  Individual  Under  Section  1  of  the  Act  Approved' 

March  19,  1920 3536 

2192.  Statement  for  a  Firm 3.537 

2193.  Declaration  for  a  Firm 3.538 

2194.  Statement  for  a  Corporation  or  Association 3538 

2195.  Declaration  for  a  Corporation  or  Association 3539 

2196.  Declaration   for  Applicants  Under  the   Ten-year  Proviso,  Act 

of  February  20,  1905 3540 
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2197.  Declaration  for  Applicants  Under  Section  9  of  the  Act  Approved 

March  19,  1920 354X 

2198.  Declaration  for  Foreigner 3542 

2199.  Statement  for  an  Individual  Under  Section  3  of  the  Act  of 

May  4,  1906 3542 

2200.  Declaration  for  Foreigners  Under  Section  3  of  the  Act  of  May  4, 

1906  3543 

2201.  Notice  of  Opposition 3544 

2202.  Application  for  Cancellation  of  Trade-mark 3544 

2203.  Petition  for  Renewal 3545 

2204.  Trade-mark  Drawing  3546 

2205.  Classification  of  Merchandise 3547- 

PKINTS— APPLICATION  FOR  REGISTRATION 
Form  No.  Page 

2206.  For  an  individual 3549 

2207.  For  a  Firm 3549 

2208.  For  a  Corporation 3550 

2209.  For  Executors  or  Administrators 3550 

LABELS— APPLICATION  FOR  REGISTRATION 
Form  No.  Page 

2206.     For  an   Individual 3549 

2211.  For  a  Firm 3552 

2212.  For  a  Corporation 3553 

2213.  For  Executors  or  Administrators 3553 

CLERK'S  FORMS— CLERK'S  ORAL  FORMS 
Form  No.  Page 

2214.  Oath  to  Witness  (Civil  Case) 3555 

2215.  Oath  to  Witness  (Criminal  Case) 3555 
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No.  178^ 
Jurisdiction  of  Appellate  Courts — Preliminary  Statement. 

The  Appellate  Courts  in  the  Federal  System  are  the  Su- 
preme Court,  the  several  Circuit  Courts  of  Appeals,  the  Court 
of  Customs  Appeals,  and  the  District  of  Columbia  Court  of 
Appeals. 

The  methods  of  procedure  by  which  a  judgment  or  decree 
of  an  inferior  court  may  be  reviewed  by  an  appellate  court 
with  power  to  affirm,  reverse  oi-  modify  the  same  are  as 
follows : 

First.    By  writ  of  error  to  remove  a  case  from 

a — ^District  Court  to  a  Circuit  Court  of  Appeals.   36  Stat. 

L.  1133,  Judicial  Code,  Sec.  128. 
h — District  Court  to  the  Supreme  Court.     36  Stat.   L. 

1157,  Judicial  Code,  Sec.  238. 
c — Circuit  Court  of  Appeals  to  the  Supreme  Court.     36 

Stat.  L.  1157,  Judicial  Code,  Sec.  241. 
d — The  highest  court  of  a  state  to  the  Supreme  Court. 

36  Stat.  L.  1156,  Judicial  Code,  Sec.  237. 

econd.    By  appeal  from 

a — District  Court  to  the  Circuit  Court  of  Appeals.  36 
Stat.  L.  1133,  Judicial  Code  Sec.  128,  and  the  Bank- 
ruptcy Act  of  1898,  Sec.  25,  30  Stat.  L.  544. 

b — District  Court  to  the  Supreme  Court.  36  Stat.  L. 
1157,  Judicial  Code,  Sec.  238. 

c — ^Circuit  Court  of  Appeals  to  the  Supreme  Court.  36 
Stat.  L.  1157,  Judicial  Code,  Sec.  241. 

d — Board  of  General  Appraisers  to  the  Court  of  Cus- 
toms  Appeals.      36   Stat.    L.    1145,   Judicial   Code, 

Sec.  195. 
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Third.    On  writ  of  certiorari  from  the  Supreme  Court 
a — To  Circuit   Court  o|i^  Appeals.      36   Stat.    L.    1157, 

^L.  726,  bo^Kmeriamg  Judj^ipKae,  Sec.  237. 
On  certificate  of  questions  to  t1ie*Supreme  Court 
by  a  Circuit  Court  pf  Appeals.  36  Stat.  L.  1157, 
Judicial  Code,  Sec.  239. 
Fifth.  On  petition  to  review  an  order  of  a  court  of  Bank- 
rutpcy/in  a  Circuit  Court  of  Appeals.  BankrutpCy 
Act  of  189.8,"Sec.  24b,  30,^1^  ^553. 

It  is  sometimes  difficult  tp  determine  whether  a  case  should  be 
removed  to  the  Circuit  Court  of  Appeals  or  to  the  Supreme  Court;  it 
can  not  be  tried  on  its  merits  as  a  matter  of  right  in  both  courts  at 
the  same  time.  Robinson  v.  Caldwell,  165  U.  S.  359;  Columbus  Con- 
struction Co.  V.  Crane,  174  U.  S.  600. 

The  question  has  been  before  the  courts  at  various  times  involving, 
various  states  of  facts  and  pleadings,  and  rather  definite  rules  may  be 
deduced' from  the  cases  governing  this  matter.  When  the  jurisdiction 
of  the' trial  opurt  (District  Court)  is  invoked  solely  on  the  ground  of 
diversity  of  citizenship,  two  classes  of  cases  may  arise: 

1.  In  which  the  questions  expressed  in  Judicial  Code,  Sec.  238  (Sec. 
5  of  the  Act  of  1891),  appear  in  the  course  of  the  proceedings;  such 
cases  may  be  taken  directly  on  error  or  appeal  to  the  Supreme  Court 
(Loeb  V.  Columbia  Township,  179  U.  S.  472),  or  they  may  be  taken  to 
the  Circuit  Court  of  Appeals.  If  taken  to  the  latter,  they  can  not  then  . 
be  taken  to  the  Supreme  Court  as  matter  of  right.  Huguley  Mfg. 
Co.  V.  Galeton  Cotton  Mills,  184  U.  S.  290. 

2.  In  which  other  federal  questions  than  those  expressed  in  Judicial 
Code,  Sec.  238,  appear;  these  must  be  taken  to  the  Circuit  Court  of 
Appeals,  and  its  judgment  is  final.  Ayers  v.  Polsdorfer,  187  U.  S.  585; 
Colorado  Mining  Co.  v.  Turck,  ISO  U.  S.  138. 

But  if  a  case  arises  under  a  law  of  the  United  States  and  the  ques- 
tion of  the  constitutionality  of  such  law  is  also  raised  from  the  outset 
by  the  plaintiff,  the  case  may  be  appealed  to  the  Circuit  Court  of  Ap- 
peals, and  from  there  as  a  matter  of  right  to  the  Supreme  Court  on 
error  or  appeal.  '  Spreckels  Sugar  Refining  Co.  v.  M'cClain,  192  U. 
S.  397. 

But  where  a  case  arises  only  under  the  laws  of  the  United  States,' 
although  constitutional  questions  arise  during  the  further  proceedings, 
if  the  case  is  appealed  to  the  Circuit  Court  of  Appeals  the  decision 
there  is  final,  under  Judicial  Code,  Sec.  128  (Sec.  6  of  the  Act  of  1891). 
Gary  Mfg.  Co.  v.  Acme  Flexible  Clasp  Co.,  187  U.  S.  427: 
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On  this  question  generally  see  further  the  cases:  Standard  Paving 
Co.  V.  Trinidad  Asphalt  Co.,  220  U.  S.  446;  Brown  v.  Alton  Water  Co., 
222  U.  S.  325,  56  L.  ed.  221;  Morrisdale  Coal  Co.  v.  Penn.  R.  Co.,  183 
Fed.  929,  106  C.  C.  A.  269;  Boise  Artesian  Hot  Water  Co.  v.  Boise  City, 
230  U.  S.  98,  57  L.  ed.  1409;  and  the  illuminating  opinion  in  U.  S.  v. 
Jahn,  155  U.  S.  109.  i| 

In  some  cases  it  has  been  held  that  if  the  constructionpr  applica- 
tion of  the  Constitution  of  the  United  States  is  the  controlling  factor, 
a  direct  appeal  lies  to  the  Supreme  Court;  but  if  the  case  is  taken  to 
the  Circuit  Court  of  Appeals,  the  latter  may  decide  the  whole  case,  or 
may  certify  the  constitutional  questions  and  afterwards  proceed  to 
judgment.  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  68;  Benjamin  v.  New 
Orleans,  169  U.  S.  161;  Carter  v.  Roberts,  177  U.  S.  496. 

The  following  outline  of  the  Appellate  Jurisdiction  of  the 
principal  Federal  courts  will  be  suggestive  and  is  believed  to 
cover  the  cases  which  have  arisen : 

A.  Supreme  Court. 

I.  From  District  Court. 

1.  Exclusive  where  jurisdiction  rests  only  on  th-e  ground  of 

a.  Being  a  case  of  prize. 

b.  Being  a  case  involving  the  construction  or  application 

of  the  federal  constitution. 

c.  Being  a  case   involving  constitutionality   of  a   federal 

law  or  the  construction  or  validity  of  a  treaty. 

d.  Being  a  case  in  which  the  constitution  or  law  of  a  state 

is  claimed  to  be  in  contravention  of  the  federal  con- 
stitution. 

2.  Not  exclusive 

a.  Where  jurisdiction  is  based  on  diversity  of  citizenship 

and  questions  a,  b,  c  or  d  above  arise  during  the  liti- 
gation, the  case  may  be  taken  to  the  Supreme  Court 
or  to  the  Circuit  Court  of  Appeals,  but  can  not  as  a 
matter  of  right  be  taken  from  the  latter  to  the  Su- 
preme Court. 

b.  Where  jurisdiction  is  based,  both  on  diversity  of  citi- 

zenship and  a  federal  question,  the  case  may  be  taken 
either  to  the  Supreme  Court  or  the  Circuit  Court  of 
Appeals,  and  if  to  the  latter  it  may  thence  as  matter 
of  right  be  taken  to  the  Supreme  Court. 

3.  The  question  whether  the  District  Court  has  jurisdiction 

may  alone  be  certified  to  the  Supreme  Court. 

4.  In  all  cases  taken  directly  to  the  Supreme  Court,  except 

where  the  question  of  jurisdiction  alone  is  certified^ 
the  Supreme  Court  determines  the  whole  case. 
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A.  Supreme  Court — Continued. 

n.  From  Circuit  Court  of  Appeals. 

1.  By  appeal  or  writ  of  error 

a.  In  cases  not  made  final  involving  more  than  $1,000. 

b.  Where  jurisdiction  is  in  the  bill  of  complaint  based  on 

diversity  of  citizenship  and  a  federal  question. 

2.  By  certification  of  a  question  of  law. 

3.  By  ordering  up  whole  record  where  a  question  of  law  has 

been  certified. 

4.  By  writ  of  certiorari  in  a  case  made  final. 

6.  Circuit  Court  of  Appeals. 

1.  Cases  made  final  therein. 

2.  Cases  where  jurisdiction  of  District  Court  is  based  only  on 

diversity,  and  during  litigation  questions  under  a,  b, 
c  or  d  (see  A-1-1  above)  enter,  may  go  to  Supreme 
Court  or  Circuit  Court  of  Appeals. 

3.  Cases  like  2,  but  federal  questions  other  than  those  under 

a,  b,  c  or  d  enter,  must  go  to  Circuit  Court  of  Appeals. 

4.  Cases  where  question  of  jurisdiction  is  raised  and  District 

Court  claims  jurisdiction  and  proceeds  to  judgment, 
may  be  taken  to  Circuit  Court  of  Appeals,  which  may 
in  its  discretion  certify  question  of  jurisdiction  over 
to  Supreme  Court. 

C.  To  both  Circuit  Court  of  Appeals  and  Supreme  Court. 

a.  To  Supreme  Court  on  question  of  jurisdiction  and  Circuit 
Court  of  Appeals  on  other  questions,  latter  suspend- 
ing action  until  Supreme  Court  decides,  but  Supreme 
Court  will  not  entertain  question  of  jurisdiction  if 
case  first  taken  to  Circuit  Court  of  Appeals. 

Prior  to  the  enactment  of  the  Judicial  Code  in  1911,  these 
questions  of  appellate  jurisdiction  involved  generally  Sees.  5 
and  6  of  the  Act  of  1891,  creating  the  Circuit  Court  of 
Appeals.  These  sections  in  great  part  were  brought  forward 
in  the  Judicial  Code,  Sees.  128  and  238,  and  the  cases  after 
1912  turn  on  the  application  thereof. 

But  inasmuch  as  the  earlier  statute  contained  in  very  simi- 
lar language  the  Judicial  Code  sections  mentioned,  cases  de- 
cided upon  the  earlier  statute  are  highly  pertinent  and  are 
constantly  cited  in  cases  arising  under  the  Judicial  Code. 
Likewise  treatises  written  prior  to  1912  are  still  valuable,  and 
attention  is  here  called  to  the  painstaking  and  thorough  trea- 
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tise  on  Appellate  Jurisdiction  of  the  Federal  Courts,  by  Love- 
land,  which  was  published  in  the  same  year  the  Judicial  Code 
was  enacted.  See  pages  1  to  42  thereof,  and  elsewhere  on 
occasion. 

Review  in  the  Supreme  Court. 

By  Sec.  238  of  the  Judicial  Code  the  Supreme  Court  may 
review  certain  classes  of  cases  directly  from  the  District 
Courts,  and  this  provision  is  taken  from  the  Act  of  March  3, 
1891,  Sec.  5,  except  that  criminal  cases  go  now  to  the  Circuit 
Court  of  Appeals,  and  the  District  Court  of  Porto  Rico  is 
included.  The  various  statutes  relating  to  Porto  Rico,  the 
Danish  West  Indian  Islands,  the  Canal  Zone,  and  Alaska 
should  be  consulted  for  details  as  -  to  appeals  and  writs  of 
error  to  and  by  the  Supreme  Court  and  the  Circuit  Courts 
of  Appeals. 

By  Sec.  128  of  the  Judicial  Code  certain  classes  of  cases 
are  finally  decided  by  the  Circuit  Courts  of  Appeals,  and  the 
list  found  therein  has  been  from  time  to  time  enlarged  over 
the  statement  in  the  Act  of  1891  until  now  the  trade  mark 
laws  and  the  copyright  laws  are  included. 

There  are  three  classes ,  of  cases  which  may  go  from  the 
Circuit  Court  of  Appeals  to  the  Supreme  Court,  namely, 
those  which  are  not  made  final  therein,  see  Judicial  Code, 
Sec.  241 ;  those  which  by  Sec.  239  may  be  certified  in  the 
form  of  questions  of  law,  and  those  which  by  Sec.  240  may 
be  taken  over  under  writs  of  certiorari. 

Appeals  may  be  taken  from  the  Court  of  Claims  to  the 
Supreme  Court  under  Judicial  Code,  Sec.  242.  As  to  appeal 
and  error  from  Hawaii,  and  Porto  Rico,  see  Sec.  238;  for 
Alaska  see  Sec.  247;  for  the  Philippine  Islands  see  Sec.  27 
of  the  Act  of  August  29,  1916,  39  Stat.  L.  555,  and  cutting 
down  the  review  to  certiorari  alone  see. Sec.  5  of  the  Act  of 
September  6,  1916,  39  Stat.  L.  728.  For  the  District  of 
Columbia,  see  Judicial  Code,  Sees.  250  and  251.  For  Bank- 
ruptcy, see  Sec.  3  of  Act  of  September  6,  1916,  39  Stat.  L. 
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727,  making  decisions  of  Circuit  Court  of  Appeals  final, 
except  that  the  Supreme  Court  may  take  over  the  case  by 
certiorari. 

In  addition  to  the  above  the  Supreme  Court  may,  by  the 
provisions  of  Judicial  Code,  Sec.  237,  as  amended  by  Act  of 
September  6,  1916,  review  the  final  decrees  or  judgments  of 
state  courts  mentioned  on  writ  of  error,  or  in  certain  cases 
by  certiorari. 

It  should  be  noted  also  that  the  appellate  jurisdiction  of 
the  Supreme  Court  is  narrowed  further  by  the  Act  of  Sep- 
tember 6,  1916,  39  Stat.  L.  727,  wherein  the  judgrnents  and 
decrees  of  the  Circuit  Court  of  Appeals  are  made  final  under 
Federal  Employers'  Liability  Act,  Hours  of  Service  Act, 
Safety  Appliance  Act,  and  their  various  amendments  and 
supplements. 

Appeals  and  writs  of  error  from  the  Court  of  Appeals  of 
the  District  of  Columbia  are  provided  for  by  Judicial  Code, 
Sec.  250;  certiorari  by  Sec.  251. 

Under  the  Act  of  October  22,  1913,  3S  Stat.  L.  219,  ap- 
peals direct  from  the  District  Court  were  provided  in  cases 
where  application  should  be  made  to  enjoin  the  enforcement 
of  an  order  of  the  Interstate  Commerce  Commission,  and 
from  the  final  judgment  or  decree  of  the  District  Court  con- 
cerning orders  of  the  Interstate  Commerce  Commission ;  also 
under  the  Expediting  Act,  as  amended  June  25,  1910,  36 
Stat.  L.  854 ;  also  under  Judicial  Code,  Sec.  266,  appeal  from 
the  District  Court  may  go  direct  to  the  Supreme  Court  in 
case  of  application  to  enjoin  the  enforcement  of  a  state  law. 

Under  Judicial  Code,  Sees.  242  and  243,  appeals  by  either 
party  may  be  taken  to'  the  Supreme  Court  from  the  Court 
of  Claims. 

Hence  in  many  kinds  of  cases  not  falling  within  Judicial 
Code,  Sees.  128,  238,'  239  and  240,  the  Supreme  Court  is 
given  direct  appellate  jurisdiction  from  the  District  Court  to 
expedite  matters  of  a  highly  important  nature. 
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Review  in  the  Circuit  Court  of  Appeals. 

Judicial  Code,  Sec.  128,  taken  in  connection  with  Sec.  238 
thereof  makes  provision  for  the  appellate  jurisdiction  of  this 
court. 

Section  128  was  taken  from  Sec.  6  of  the  Circuit  Court 
of  Appeals  Act  of  March  3,  1891,  except  that  appeals  and 
error  from  the  District  Court  of  Hawaii  were  included,  and 
the  Act  of  January  28,  1915,  38  Stat.  L.  803,  added  the 
District  Court  of  Porto  Rico. 

By  Sec.  134  in  some  cases  error  and  appeal  may  be  prose- 
cuted from  the  District  Court  -of  Alaska  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

As  will  be  noted  the  jurisdiction  of  the  Circuit  Court  of 
Appeals  to  review  cases  from  the  District  Court  covers  such 
cases  as  may  not  be  taken  directly  to  the  Supreme  Court  as 
provided  in  Sec.  238;  this  is  the  manner  in  which  the  juris- 
diction was  distributed  in  the  Act  of  1891,  and  later  enact- 
ments have  preserved  it. 

In  bankruptcy  matters  jurisdiction  to 'review  is  conferred 
upon  the  Circuit  Court  of  Appeals  by  the  Bankruptcy  Act 
of  1898  and  amendments  thereto,  as  noted  in  Sec.  24,  a  and  b, 
and  Sec.  25a,  and  declaration  thereof  is  additionally  made 
in  Judicial  Code,  Sec.  130. 

Of  course,  the  force  of  the  provisions  of  the  Judicial  Code 
and  other  statutes  for  review  of  the  decisions  of  the  Supreme 
Courts  of  the  continental  territories  has  been  spent  now  that 
all  such  territories  have  assumed  state  organizations. 

The  scope  and  origin  of  the  provisions  of  Judicial  Code, 
Sec.  128,  are  set  out  in  Street  v.  Atlas  Mfg.  Co.,  231  U.  S. 
348,  58  L.  Ed.  262. 

Further,  this  court  has  appellate  jurisdiction  from  the 
United  States  Court  for  China  (Ninth  Circuit),  Judicial 
Code,  Sec.  131;  from  the  Canal  Zone  (Fifth  Circuit),  Act 
of  August  24,  1912,  35  Stat.  L.  585,  and  by  Act  of  March 
3,  1917,  from  the  Danish  West  Indian  Islands  (the  Virgin 
Islands).     In  all  the  above  mentioned  cases  the  review  is  of 
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a  final  decision;  Sec.  129  of  the  Judicial  Code  provides  for  a 
review  of  interlocutory  orders  concerning  injunctions  or 
appointing  receivers. 

The  Clayton  Act,  October  15,  1914,  38  Stat.  L.  734,  pro- 
vides that  proceedings  for  the  enforcement  of  an  order  made 
by  the  Federal  Trade  Commission,  the  Federal  Reserve 
Board  or  the  Interstate  Commerce  Commission,  in  carrying 
out  the  provisions  of  said  act,  may  be  begun  by  making  ap- 
plication to  the  Circuit  Court  of  Appeals  for  the  appropriate 
circuit.  The  Circuit  Court  of  Appeals  shall  have  exclusive 
jurisdiction  of  such  applications,  and  its  judgment  thereon 
shall  be  subject  to  review  in  the  Supreme  Court  on  certiorari, 
according  to  Judicial  Code,  Sec.  240. 

Review  by  the  Court  of  Customs  Appeals. 

This  court  was  created  by  the  Payne-Aldrich  Tariff  Bill 
of  1909,  36  Stat.  L.  105,  Sec.  28,  and  quoted  Sec.  29  therein, 
and  the  act  is  included  in  the  Judicial  Code,  Sees.  188  to 
199,  36  Stat.  L.  1143,  March  3,  1911.  Sec.  195  of  the 
Judicial  Code  confers  upon  this  court  the  exclusive  appellate 
jurisdiction  to  review  by  appeal  final  decisions  of  the  Board 
of  General  Appraisers. 

Review  by  the  Supreme  Court  may  be  had  only  by  certi- 
orari, as  provided  by  Sec.  195. 

This  Sec.  195  has  been  amended  by  the  Act  of  August  22, 
1914,  38  Stat.  L.  703,  this  amendment  consisting  in  the 
addition  thereto  of  the  two  provisos  found  therein. 

Two  Forms  of  Proceeding  in  the  Same  Case. 

Each  of  the  forms  of  proceeding  mentioned  above  (pp. 
2749,  2750)  is  exclusive  of  all  the  others,  that  is  to  say, 
when  the  appellate  jurisdiction  may  be  invoked  by  one  of 
these  methods,  the  appellate  court  has  no  jurisdiction  when 
another  form  of  proceeding  is  used  (except  where  statute 
otherwise  provides,  noted  below). 
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It  is  sometimes  hard  to  determine  which  form  of  proceed- 
ing- to  employ.  When  the  moving  party  is  uncertain  as  to 
the  nature  of  his  remedy  he  may,  out  of  abundant  caution 
and  to  guard  against  a  possible  chance  of  dismissal,  take 
the  case  to  the  appellate  court  in  two  ways.  This  is  fre- 
quently done.  In  such  case  the  appellate  court  will  select 
the  proper  preceding  and  dismiss  the  other. 

Two  forms  of  appellate  proceedings  to  review  one  action 
in  the  court  below  constitute  but  one  case  in  the  appellate 
court.  One  record  is  sufficient  and  it  is  not  necessary  to 
docket  the  cause  twice  because  it  was  brought  both  by  ap- 
peal and  writ  of  error,  or  by  appeal  and  petition  to  review 
an  order  of  a  court  of  bankruptcy,  or  by  appeal  or  writ  of 
error  and  also  by  writ  of  certiorari  to  review  a  decision  of 
the  Circuit  Court  of  Appeals  in  the  Supreme  Court. 

The  Distinction  Between  an  Appeal  and  a  Writ 
OF  Error. 

An  appeal  is  a  process  of  civil  law  origin  and  removes  a 
cause  entirely,  subjecting  the  fact  as  well  as  the  law  to  a 
review  and  retrial.  A  writ  of  error  is  a  process  of  common 
law  origin,  and  it  removes  nothing  for  reexamination  but 
the  law. 

In  the  legislation  of  Congress,  from  the  foundation  of  the 
government,  a  writ  of  error,  which  brings  up  matters  of  law 
only,  has  always  been  distinguished  from  an  appeal,  which, 
unless  expressly  restricted,  brings  up  both  law  and  fact. 

In  the  first  judiciary  act  the  judgments  or  decrees  of  the 
Circuit  Court,  whether  in  law,  equity  or  admiralty,  could  be 
reviewed  by  the  Supreme  Court  only  by  writ  of  error.  Un- 
der that  act,  it  was  held  that  the  removal  of  suits,  from  the 
Circuit  Court  into  the  Supreme  Court  must  be  by  writ  of 
error,  in  every  case,  whatever  may  be  the  original  nature 
of  the  suits,  whether  at  law,  in  equity  or  admiralty  and  that 
questions  of  law  only  were  presented  for  review. 


?758  APPELLATE  PROCEEDINGS. 

In  1803  Congress  substituted  an  appeal  from  the  Circuit 
Court  to  the  Supreme  Court,  instead  of  a  writ  of  error,  in 
cases  in  equity  and  admiralty.  Upon  such  an  appeal  the 
facts  as  well  as  the  law  were  open  to  review  in  both  those 
classes  of  cases.  In  1875  the  appeal  in  admiralty  to  the 
Supreme  Court  was  restricted  to  questions  of  law  only,  but 
this  act  does  not  apply  to  appeals  to  the  Circuit  Court  of 
Appeals.  At  present  an  appeal  in  equity  or  admiralty  brings 
into  the  appellate  court  the  facts  as  well  as  the  law  for 
revision. 

Judgments  of  a  District  Court  in  actions  at  law  have 
always  been  reviewable  in  the  appellate  court  by  writ  of 
error  only.  Upon  such  a  writ  of  error  the  appellate  court 
can  not  review  the  decision  of  the  court  below  on  a  question 
of  fact.  In  such  a  case  Mr.  Justice  Story  said :  "We  have 
no  authority,  as  an  appellate  court,  upon  a  writ  of  error,  to 
revise  the  evidence  in  the  court  below,  in  order  to  ascertain 
whether  the  judge  rightly  interpreted  the  evidence  or  drew 
right  conclusions  from  it.  That  is  the  proper  province  of 
the  jury;  or  of  the  judge  himself,  if  the  trial  by  jury  is 
waived,  and  it  is  submitted  to  his  personal  decision." 

In  all  acts  of  Congress  regulating  judicial  proceedings  the 
word  "appeal,"  unless  restricted  by  the  context,  indicates 
that  the  facts  as  well  as  the  law  involved  in  the  judgment 
below  may  be  reviewed  in  the  appellate  court.  When  the 
words  "writ  of  error"  are  used  in  a  statute  they  indicate 
that  questions  of  law  only  may  be  reviewed  in  the  appellate 
court.  In  the  absence  of  modification  by  statute  this  is  the 
rule  in  respect  to  all  courts  whose  records  may  be  brought 
to  a  federal  appellate  court  for  review. 

Speaking  of  the  original  judiciary  act,  Mr.  Chief  Justice 
Ellsworth  said:  "The  judicial  statute  of  the  United  States 
speaks  of  an  appeal  and  of  a  writ  of  error;  but  it  does  not 
confound  the  terms  nor  use  them  promiscuously.  They  are 
to  be  understood,  when  used,  according  to  their  ordinary  ac- 
ceptation, unless  something  appears  in  the  act  itself,  to  con- 
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trol,  modify,  or  change  the  fixed  and  technical  sense  which 
they  have  previously  borne." 

It  is  well  settled  that,  in  those  states  where  the  distinction 
between  law  and  equity  is  not  recognized  in. the  state  courts, 
the  distinction  must  be  preserved  in  the  federal  courts,  and 
equity  causes  must  be  reviewed  by  appeal  and  common  law 
causes  by  writ  of  error. 

38  Stat.  L.  956,  Judicial  Code,  Sec.  274b,  provides  that 
equitable  defenses  may  be  made  in  an  action  at  law  by 
answer,  plea  or  replication  without  the  necessity  of  filing  a 
bill  on  the  equity  side  of  the  court;  review  of  the  judgment 
or  decree  entered  in  such  case  shall  be  regulated  by  rule  of 
court,  and  whether  such  review  be  sought  by  writ  of  error 
or  by  appeal,  the  appellate  court  shall  have  full  power  to 
render  such  judgment  upon  the,  records  as  law  and  justice 
shall  require. 

Statutes  have  still  further  removed  the  distinction,  pro- 
cedurally speaking,  between  law  and  equity  by  providing  that 
no  court  having  power  to  review  a  judgment  or  decree  ren- 
dered or  passed  by  another,  shall  dismiss  a  writ  of  error 
solely  because  an  app6al  should  have  been  taken,  or  dismiss 
an  appeal  solely  because  a  writ  of  error  should  have  been 
sued  out;  but  when  such  mistake  or  error  occurs  it  shall  dis- 
regard the  same  and  take  the  action  which  would  be  appro- 
priate if  the  proper  appellate  procedure  had  been  followed. 
39  Stat.  L.  727,  Act  of  Sept.  6,  1916. 

Judgments  at  Law  are  Reviewable  on  Writ  of  Error 

Only. 

A  final  judgment  of  a  District  or  Circuit  Court  in  an  action 
at  law  can  only  be  revised  in  an  appellate  court  on  writ  of 
error. 

Method  of  Reviewing  Orders  ,or  Decrees  on  Interven- 
ing Petitions. 

Where  a  person  incidentally  interested  in  some  branch  of 
a  cause  has  been  allowed  to  intervene   for  the  purpose  of 
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protecting  his  interest  and  a  final  decision  of  his  right  or 
claim  has  been  made  by  the  court  below,  that  decision  may 
be  reviewed  on  appeal  before  the  actual  termination  of  the 
litigation  in  the  main  cause. 

The  right  of  an  intervenor  to  appeal  from  a  decision  of  a 
court  of  bankruptcy  has  been  sustained  where  he  asserted 
title  to  property  in  the  possession  of  the  trustee  by  an  inter- 
vention raising  a  distinct  and  separable  issue,  the  contro- 
versy being  treated  as  one  of  those  "controversies  arising  in 
bankruptcy  proceedings,"  over  which  the  Circuit  Court  of 
Appeals,  could  under  Sec.  24a  of  the  Bankrupt  Act  exercise 
appellate  jurisdiction  as  in  other  cases. 

The  fact  that  such  orders  may  be  reviewed  and  that  the 
method  of  obtaining  the  review  is  by  appeal  and  not  by 
writ  of  error  has  never  been  seriously  contested.  The  sub- 
ject of  discussion  in  this  class  of  cases  has  been  the  finality 
of  the  order  or  decree  appealed  from.  Intervening  claims, 
though  arising  incidentally  in  the  cause,  have  a  distinct  3nd 
independent  character.  They  present  independent  issues  to 
be  determined  between  the  parties  to  them.  When  there  is 
a  final  determination  of  the  particular-  matter  arising  upon 
such  a  claim  there  can  now  be  no  question  of  the  right  of 
either  party  to  prosecute  an  appeal  to  review  it. 

The  theory  upon  which  an  appeal  and  not  a  writ  of  error 
is  allowed  to  review  an  order  or  decree  upon  an  intervening 
petition  is  that  by  intervening  in  an  equity  cause,  a  person 
submits  his  cause  of  action  to  a  court  of  equity.  His  claim, 
though  legal  in  its  nature,  is  litigated  on  the  equity  side 
of  the  court.  The  judge  may  determine  the  issues  himself, 
or  he  may  refer  them  to  a  master  with  instructions  to  file 
a  report  of  both  the  law  and  the  facts,  or  he  may  order  a 
jury  to  be  called  to  try  the  issues.  Whichever  method  is 
employed,  the  character  of  the  proceedings  in  equity  is  not 
changed.  This  being  so,  the  order  or  decree  is  reviewable 
only  on  appeal  and  not  by  writ  of  error. 
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The  Method  of  Reviewing  Criminal  Cases. 

A  writ  of  error  and  not  an  appeal  is  the  proper  method  of 
reviewing  a  judgment  in  a  criminal  case  either  in  a  Circuit 
Court  of  Appeals  or  the  Supreme  Court. 

'  The  reason  for  this  is  that  a  criminal  case  is  always  prose- 
cuted on  the  law  side  of  the  court  and  therefore  reviewable 
only  by  writ  of  error. 

The  Method  of  Reviewing  Contempt  Cases. 

The  method  of  reviewing  an  order  of  commitment  for 
contempt  for  violation  of  an  order  of  court  depends  upon 
the  nature  of  the  proceeding. 

Where  the  proceeding  for  contempt  is  against  one  not  a 
party  to  the  suit,  and  the  proceeding  is  entirely  independent 
and  its  prosecution  does  not  delay  the  conduct  of  the  action 
to  a  final  decision  the  proceeding  may  be  said  to  be  sui 
generis,  and  the  order  imposing  punishment  in  efifect  a  final 
judgment  in  a  criminal  case.  In  that  case  the  proceeding 
may  be  removed  to  the  Circuit  Court  of  Appeals  on  writ  of 
error,  and  not  on  appeal,  and  there  reviewed  in  the  exercise 
of  appellate  jurisdiction  in  criminal  cases  under  Sec.  6  of 
the  Judiciary  Act  of  1891. 

Where  the  proceeding  is  civil  in  its  nature  and  the  order 
imposing  punishment  merely  an  interlocutory  order  in  the 
main  suit,  it  is  not  reviewable  until  after  a  final  judgment 
or  decree  in  the  case,  and  then  by  writ  of  error  or  appeal 
according  to  the  nature  of  the  main  suit. 

An  order  of  a  court  of  banisruptcy  adjudging  a  party  dis- 
obeying an  order  of  that  court  to  be  in  contempt  is  review- 
able on  petition  for  revision  as  to  matters  of  law. 

The  judgment  of  a  Circuit  Court  of  Appeals  in  a  contempt 
case  is  final,  because  it  is  a  criminal  case,  and  can  be  re- 
viewed in  the  Supreme  Court  only  by  writ  of  certiorari. 
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The  Method  of  Reviewing  Habeas  Corpus  Proceedings. 

Final  orders  of  the  Circuit  or  District  Courts  in  habeas 
corpus  proceedings  can  only  be  reviewed  by  appeal  and  not 
by  writ  of  error. 

The  Method  of  Reviewing  Mandamus  Cases. 

A  writ  of  error  and  not  an  appeal  is  the  proper  method 
of  reviewing  a  judgment  in  a  proceeding  for  mandamus. 

The  reason  for  this  is  that  an  application  for  a  writ  of 
mandamus  is  a  proceeding  at  common  law  and  therefore  re- 
viewable only  by  writ  of  error.  This  brings  up  for  review 
in  the  appellate  court  only  questions  of  law. 

When  a  Judgment  or  Decree  Becomes  Final. 

A  judgment  or  decree  regularly  becomes  final  for  the  pur- 
pose of  a  writ  of  error  or  appeal  on  the  date  of  the  actual 
entry,  or  of  the  signing  and  filing  of  the  final  judgment  or 
decree. 

Whether  a  judgment  or  decree  becomes  final  upon  the 
date  it  is  signed  by  the  judge  or  the  date  it  is  recorded  by 
the  clerk  depends  somewhat  upon  the  nature  of  the  decision 
and  upon  the  usage  and  practice  of  the  particular  court. 
In  the  case  of  a  simple  judgment  or  decree,  where  no  settling 
is  required  by  the  judge,  it  may  become  final  after  the  de- 
cision of  the  case  is  pronounced  and  entered  by  the  clerk. 
But  where  the  decree  is  special  and  its  terms  to  be  settled 
it  can  hardly  be  final  before  its  settlement  by  the  judge. 
Whether  an  appeal  shall  then  be  taken  or  not  may  depend 
upon  the  decree  as  settled. 

An  order  to  enter  a  decree  in  conformity  with  an  opinion 
is  not  a  final  decree.  The  case  is  not  finally  determined  to 
allow  of  appeal  until  such  decree  is  actually  entered.  Thus, 
where  an  entry  contained  all  the  elements  of  a  final  decree 
and  afterwards  the  court  settled  and  entered  a  formal  final 
decree,  the  Supreme  Court  held  the  later  decree  was  intended 
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by  the  Circuit  Court  to  be  its  final  decree  and  that  it  did 
not  become  final  until  that  decree  was  entered.  A  final 
judgment  or  decree  entered  nunc  pro  tunc  becomes  final  for 
the  purpose  of  review  as  of  the  date  of  its  actual  entry. 
When  a  judgment  or  decree  is  amended,  it  becomes  final 
as  of  the  date  of  the  amendment. 

The  Effect  of  a  Motion  for  New  Trial  on  Finality. 

A  motion  for  a  new  trial  or  a  petition  for  rehearing, 
seasonably  filed,  suspends  the  finality  of  the  judgment  or 
decree  in  the  case  until  it  is  disposed  of  by  the  court,  or 
withdrawn  by  the  party  filing  it. 

The  reason  for  this  rule  is  that  while  a  motion  is  pending 
the  lower  court  has  not  lost  its  jurisdiction'  over  the  case, 
and,  having  power  to  grant  a  new  trial  or  rehearing,  the 
judgment  or  decree  is  not  final  for  the  purpose  of  suing  out 
a  writ,  of  error  or  taking  an  appeal.  If  the  court  grants 
the  motion  the  effect  is  to  vacate  the  former  judgment  or 
decree  and  leave  the  parties  in  the  same  situation  as  if  no 
trial  had  ever  taken  place  in  the  case.  If  the  court  grant  a 
rehearing  in  equity  as  to  certain  questions,  the  decree  does 
not  become  final  until  these  matters  are  determined.  If  the 
court  denies  the  motion  or  petition,  the  judgment  or  decree, 
before  entered,  becomes  final  as  of  the  date  of  the  order  of 
court  denying  the  motion  or  petition. 

To  have  the  effect  of  suspending  the  finality  of  a  judgment 
or  decree  the  application  for  rehearing  must  be  made  during 
the  term  at  which  the  judgment  or  decree  is  entered.  After 
the  expiration  of  the  term  all  final  judgments  or  decrees 
rendered  and  entered,  of  record  pass  beyond  the  control  of 
the  court,  unless  steps  be  taken  during  the  term,  by  motion 
or  otherwise,  to  set  aside,  modify  or  correct  them. 

A  motion  for  rehearing  does  not  have  the  effect  of  sus- 
pending the  finality  of  a  decree  unless  filed  within  the  time 
limited  by  law  within  which  to  prosecute  a  writ  of  error  or 
appeal.     A  motion  for  rehearing  can  not  be  used  to  extend 
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the  statutory  time  within  which  to  prosecute  a  writ  of  error 
or  an  appeal. 

After  a  writ  of  error  or  an  appeal  has  been  allowed  and 
perfected  the  case  has  passed  beyond  the  jurisdiction  of  the 
lower  court.  A  motion  for  rehearing  filed  during-  the  term  at 
which  the  judgment  or  decree  is  rendered  does  not  afifect 
such  judgment  or  decree,  because  the  court  entering  it  has 
no  power  to  set  it  aside  or  modify  it.  If  the  appeal  or  writ 
of  error  has  been  allowed  and  remains  unperfected  when 
the  petition  for  rehearing  is  filed,  the  cause  has  not  passed 
into  the  jurisdiction  of  the  appellate  court,  and  the  court 
below  may  set  aside  the  judgment  or  decree  and  also  the 
order  of  allowance. 

f 

Final  Decisions  of  Appellate  Courts. 

The  power  of  the  Supreme  Court  to  revise  the  action  of 
other  appellate  courts  is  limited  to  final  judgments  and  de- 
crees of  such  courts. 

The  general  rule  is  that  a  judgment  or  decree  of  an  ap- 
pellate court  is  final  when  it  remands  a  case  to  the  court 
below  with  directions  to  enter  a  specific  judgment  or  decree 
and  nothing  remains  for  that  court  to  do,  except  to  enter  a 
judgnient  or  decree  in  accordance  with  the  mandate. 

The  same  rules  govern  the  finality  of  decisions  of  all  of 
the  intermediate  appellate  courts  for  purposes  of  review  in 
the  Supreme  Court  of  the  United  States  on  appeal  or  writ  of 
error. 

In  a  case  removed  from  a  federal  appellate  court  to  the 
Supreme  Court,  the  question  of  the  finality  of  a  judgment  or 
decree  of  either  of  the  inferior  courts  will  be  determined  by 
the  Supreme  Court.  If  the  Supreme  Court  of  a  state  holds 
a  judgment  of  an  inferior  court  of  the  state  to  be  final,  the 
Supreme  Court  of  the  United  States  will  treat  it  as  a  final 
decree  in  exercising  appellate  jurisdiction  in  the  same  case. 

The  fact  that  the  mandate  of  the  appellate  court  has  gone 
down  and  the  court  below  entered  its  decree  or  judgment  in 
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conformity  with  it  before  the  appeal  or  writ  of  error  is 
prosecuted  to  the  Supreme  Court  does  not  affect  the  appellate 
jurisdiction  of  that  court  to  review  the  decision  of  the  inter- 
mediate appellate  court. 

A  judgment  or  decree  of  an  appellate  court  affirming  a 
final  decision  of  the  court  below  is  final  and  reviewable. 

A  decision  of  an  appellate  court  reversing  a  judgment  or 
decree  of  an  inferior  court  is  final,  when  it  directs  a  dis- 
missal of  the  action,  or  remands  the  case  with  directions  to 
enter  a  specific  judgment  or  decree  without  leaving  the  court 
below  any  judicial  discretion' in  the  matter. 

The  decision  of  an  appellate  court  reversing  the  decree  or 
judgment  of  an  inferior  court  is  not  final  when  it  remands 
the  case  to  the  court  below  for  further  proceedings  in  ac- 
cordance, or  not  inconsistent,  with  the  views  of  the  appellate 
court  as  expressed  in  a  written  opinion,  or  otherwise  leaves 
something  for  the  court  below  to  do  in  the  exercise  of  its 
judicial  discretion. 

Decisions  in  Removal  Cases. 

An  order  remanding  a  case  to  the  state  court  from  which 
it  was  removed  into  that  court  is  not  final  and  no  writ  of 
error  or  appeal  will  now  lie  to  review  it.  The  reason  that 
it  is  not  final  is  that  it  is  not  decisive  of  the  cause,  but  rather 
a  refusal  to  hear  and  decide  it. 

If  the  District  Court  remands  a  cause  and  the  state  court 
thereupon  proceeds  to  final  judgment,  the  action  of  the  Dis- 
rict  Court  is  not  reviewable  in  the  Supreme  Court  on  writ 
of  error  to  the  judgment  of  the  state  court  in  that  case. 
In  other  words,  the  order  of  the  District  Court  remanding 
the  cause  to  the  state  court  is  conclusive  and  not  reviewable 
in  any  court. 

A  decree  dismissing  a  bill  in  equity  terminates  the  litiga- 
tion in  that  suit.  It  is  a  final  decree  and  reviewable  on  ap- 
peal taken  by  the  plaintiff. 
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Recent  Decisions  on  "Final  Judgments  or  Decrees."  Final  "de- 
cision" in  Judicial  Code,  Sec.  128,  means  the  same  thing  as  final  "judg- 
ments and  decrees"  in  earlier  acts.  Ex  parte  Tiffany,  Recr.,  2S2  U.  S. 
32,  64  L.  ed.  443. 

That  the  right  to  review  extends  only  to  final  judgments  or  decrees 
is  well  settld.  Mo.  R.  Co.  v.  Olathe,  222  U.  S.  18S,  S6  L.  ed.  IS'5; 
La.  Nav.  Co.  v.  La.  Com'n,  226  U.  S.  99,  57  L.  ed.  138;  Rio  Grande  W. 
Co.  V.  Stringham,  239  U.  S.  44,  60  L.  ed.  136;  Morgan  v.  Thompson, 
124  Fed.  203,  59  C.  C.  A.  672. 

No  judgment  is  final  which  does  not  terminate  the  litigation  on  the 
merits  of  the  issue  involved,  and  then  only  when  it  is  entered  in. a 
court  having  power  of  ejcecution.  Crooker  v.  Knudsen,  232  Fed.  857, 
147  C.  C.  A.  51. 

Or  the  party  against  whom  a  substantial  right  has  been  determined 
has  no  adequate  relief  except  by  appeal.  Odell  v.  Batterman  Co.,  223 
Fed.  292,  138  C.  C.  A.  534. 

Judgment  in  suit  for  writ  of  prohibition  is  final  if  the  suit  is  dis- 
posed of.  Detroit,  etc.,  R.  Co.  v.  Michigan  Ry.  Com'n.,  240  U.  S.  564, 
W  L.  ed.  802. 

Likewise  in  a  mandamus  proceeding.  Amer.  Exp.  Co.  v.  Michigan, 
177  U.  S.  404,  44  L.  ed.  823. 

Where  a  reference  is  made  for  an  accounting,  for  some  illustrations 
of  decisons  not  final  see  LaBourgogne,  210  U.  S.  95,  52  L.  ed.  973 
(admiralty  proceeding  to  limit  liability) ;  Ex  parte  Enameling  Co., 
201  U.  S.  156,  50  L.  ed.  707." 

Where  federal  jurisdiction  is  invoked  solely  on  the  ground  of  di- 
versity of  citizenship,  the  decision  of  the  Circuit  Court  of  Appeals  is 
final,  though  another  ground  of  jurisdiction  appears  during  the  pro- 
ceedings. M'cCormick  v.  Oklahoma  City,  236  U.  S.  657,  59  L.  ed.  771; 
Roman  Catholic  Church  v.  Penn.  Ry.  Co.,  237  U.  S.  575,  59  L.  ed.  1119; 
Norton  v.  Whiteside,  239  U.  S.  144,  60  L.  ed.  186. 

But  where  jurisdiction  is  based  on  diviersity  of  citizenship  and  on 
other  grounds  not  specified  in  Sec.  128,  the  decision  is  not  final  under 
that  section.  Christiansen  v.  King  Co.,  239  U.  S.  356,  60  L.  ed.  327; 
Vicksburg  v.  Henson,  231  U.  S.  259,  58  L.  ed.  209;  Louis.  R.  Co.  v. 
'Brewing  Co.,  223  U.  S.  70,  56  L.  ed.  355;  Hullv.  Burr,  234  U.  S.  713, 
58  L.  ed.  1559;  Delaware,  etc.,  R.  Co.  v.  Yurkonis,  238  U.  S.  439,  59 
L.  ed.  1397;  Lovell  v.  Newman,  227  U.  S.  412,  57  L.  ed.  577. 

But  if  the  federal  question  is  unsubstantial. and  has  no  merit,  either 
because  it  is  frivolous  or  has  been  clearly  adjudicated  by  the  Supreme 
Court,  there  is  no  appeal  to  the  Supreme  Court.  Merriam  Co.  v. 
Syndicate  Publishing  Co.,  237  U.  S.  618,  59  L.  ed.  1148. 

A  judgment  in  a  case  involving  the  Federal  Employers'  Liability 
Act  is  not  final  under  Sec.  128.  Mo.  R.  Co.  v.  Wulf,  226  U.  S.  570, 
57  L.  ed.  355. 
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WRIT  OF  ERROR  FROM  A  CIRCUIT  COURT  OF 
APPEALS  TO  A  DISTRICT  COURT. 

No.  1789. 

Petition  for  Writ  of  Error  Returnable  to  a  Circuit  Court  of 

Appeals.  (1) 

The  District.  Court  of  the  United  States,  for  the  Dis- 
trict of . 


At  Law. 
Petition  for  Writ  of  Error. 


A.  B.,  Plaintiff, 

vs. 
C.  D.,  Defendant. 

And  now  comes  A.  B.,  plaintiff  [or,  defendant],  herein,  and 

says  that  on  or  about  the day  of ,  this  court  entered 

judgment  herein  in  favor  of  the  defendant  [or,  plaintiff]  and 
against  this  plaintiff  \_or,  defendant]  in  which  judgment  and 
the  proceedings  had  prior  thereunto  in  this  cause  certain  errors 
were  committed,  to  the  prejudice  of  this  plaintiff  [or,  defend- 
ant], all  of  which  will  more  in  detail  appear  from  the  assign- 
ment of  errors  which  is  filed  with  this  petition. 

Wherefore  this  plaintiff  [or,  defendant]  prays  that  a  writ 
of  error  may  issue  in  this  behalf  out  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the circuit,  for  the  correction  of 

errors  so  complained  of,  and  that  a  transcript  of  the  record, 
proceedings,  and  papers  in  this  cause,  duly  authenticated,,  may 
be  sent  to  the  said  Circuit  Court  of  Appeals. 

R.  X., 
Attorney  for  Plaintiff. 

(i)  This  petition  should  be  entitled  and  filed  in  the  court  at  which  the 
trial  was  had,  and  the  assignment  of  errors  should  be  filed  with  this  peti- 
tion. See  11th  Rule  Circuit  Court  of  Appeals;  also  24th  Rule,  par  4 
and  R.  S.  U.  S.,  Sec.  997. 
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A  formal  petition  is  not  absolutely  necessary.  Alaska,  etc.,  Min.  Co. 
V.  Keating,  116  Fed.  561;  Trust  Co.  v.  Stockton,  18  C.  C.  A.  408,  72 
Fed.  1. 

It  is  well  settled  that  cases  at  law  can  be  brought  to  the  Supreme 
Court,  and  therefore  to  a  Circuit  Court  of  Appeals,  only  by  writ  of 
error.  Sarchet  v.  United  States,  12  Peters,  143;  Bevins  v.  Ramsey,  11 
How.  185;  Burrows  v.  Carrow,  15  Wall.  682;  Stringfellow  v.  Cain,  99 
U.  S.  610;  U.  S.  V.  Union  Pac.  R.  R.  Co.,  105  U.  S.  263;  Hecht  v.  Bough- 
ton,  105  U.  S.  235;  Woolf  v.  Hamilton,  108  U.  S.  15;  U.  S.  v.  Hailey, 
118  U.  S.  233;  Muhlenberg  County  v.. Dyer,  65  Fed.  634,  13  C.  C.  A.  664. 

The  time  limited  for  a  writ  of  error  returnable  to  a  Circuit  Court  of 
Appeals  is  six  months  after  a  final  judgment  is  entered  in  the  District 
Court.  Act  of  March  3,  1891,  Sec.  11,  26  Stat,  at  L.  826.  The  time 
does  not  begin  to  run  until  a  motion  for  new  trial  is  disposed  of. 
Kingman  vs.  Western  Mfg.  Co.,  170  U.  S.  675. 

As  to  amending  petition  see  Gorham  v.  Broad  River  Tp.,  113  Fed. 
83;  In  re  Wight,  134  U.  S.  136;  Alaska  Unitel  Gold  Min.  Co.  v. 
Keating,  116  Fed.  561. 

Jurisdiction  does  not  depend  upon  the  amount  in  dispute  in  cases 
taken  by  writ  of  error  or  appeal  from  the  District  Courts  to  the 
Circuit  Courts  of  Appeals  under  the  Act  of  March  3,  1891.  The 
Paquete  Habana,  175  U.  S.  683. 

The  question  'has  frequently  arisen  as  to  whether  a  case  should  be 
removed  on  writ  of  error  or  appeal  to  a  Circuit  Court  of  Appeals  or 
to  the  Supreme  Court  of  the  United  States  from  a  District  Court, 
and  the  matter  has  been  considered  both  by  the  Supreme  Court  and 
the  Circuit  Courts  of  Appeals  in  the  following  cases:  Carter  v. 
Roberts,  177  U.  S.  4S6;  Holt  v.  Indiana  Mfg.  Co.,  46  U.  S.  App.  717, 
176  U.  S.  68;  U.  S.  v.  Jahn,  155  U.  S.  109;  New  Orieans  v.  Benjamin, 
153~U.  S.  411;  Benjamin  v.  New  Orleans,  169  U.  S.  161;  City  of  Owens- 
boro  V.  Owensboro  Waterworks,  lil5  Fed.  318;  Pike's  Peak  Power  Co. 
V.  City  of  Colorado  Springs,  105  Fed.  1;  Dawson  v.  Trust  Co.,  102  Fed, 
200.    See  also  No.  1788  ante. 

R.  S.  U.  S.,  Sec.  997,  requires  that  there  be  annexed  to  a  writ  of 
error  (1)  authenticated  transcript  of  the  record,  (2)  an  assignment  of 
errors,  (3')  a  prayer  for  reversal,  (4)  a  citation  to  the  adverse  party. 

Who  May  Apply  for  Review.  General  rule  is  that  no  person  may 
have  a  judgment  reviewed  by  appeal  or  error  unless  he  is  a  party  or 
privy  to  the  record.    Louisiana  v.  Jack,  244  U.  S.  397,  61  L.  ed.  1222. 

And  this  is  not  changed  by  a  state  statutory  provision  authorizing 
any  one  aggrieved  by  a  judgment  to  .appeal  therefrom.    Same  case. 
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Suing  Out  a  Writ  of  Error.  See  Camden  Iron  Works  Co.  v.  City 
«f  Cincinnati,  241  Fed.  846  (6  C.  C.  A.),  where  Sec.  11  of  the  Act  of 
March  3,  1891,  as  to  suing  out  a  writ  of  error  is  construed  and  applied 
with  technical  strictness. 

A  writ  of  error  is  "sued  out"  under  the  provisions  of  Sec.  11  of  the 
Act  of  March  3,  1891,  .26  Stat.  L.  829,  when  it  is  properly  obtained 
and  issued;  merely  filing  the  petition  and  bond  and  the  allowance  by 
the  court  is  not  sufficient.  Waxahacbie  v.  Coler,  92  Fed.  284,  34  C. 
C.  A.  394. 

Bringing  a  Writ  of  Error.  A  writ  of  error  is  not  "brought"  under 
R.  S.  U.  S.,  Sec.  1008,  until  the  writ  is  actually  filed  or  lodged  with 
the  clerk  of  the  court  rendering  the  judgment  in  question.  Nick 
Williams  Co.  v.  U.  S.,  215  U.  S.  541,  54  L.  ed.  318;  Kentucky  Coal  Co. 
V.  Howes.  153  Fed.  163,  82  C.  C.  A.  337. 

Time  for  Filing  Transcript.  The  transcript  must  be  filed  during  the 
next  term  after  the  term  in  which  the  writ  of  error  was  sued  out  or 
appeal  allowed.     Freeman  v.  U.  S.,  227  Fed.  732,  142  C.  C.  A.  256. 

But  a  court  rendering  a  judgment  or  decree  sought  to  be  reviewed 
may  enter  an  order  extending  the  term.  Freeman  v.  U.  S.,  227  Fed. 
732,  142  C.  C.  A.  256. 

What  Is  the  Record?  Only  the  process,  pleadings,  orders,  judgment 
of  the  court,  and  such  matters  as  are  properly  preserved  in  the  bill 
of  exceptions,  can  be  deemed  as  constituting  the  record,  unless  made 
so  by  agreement  of  parties  or  order  of  the  court.  Eldorado  Coal  Co. 
V.  Mariotti,  215  Fed.  51,  54.  131  C.  C.  A.  359. 

Damages  and  Costs  on  Affirmance.  Where  there  is  affirmance  on 
error,  damages  and  costs  of  respondents  shall  be  adjudged.  R,  S. 
U.  S.,  Sec.  1010. 

Reversal.  Reversal  on  error  is  limited  by  R.  S.  U.  S.,  Sec.  1011; 
this  section  is  not  applicable  to  case  coming  from  a  state  court  to  the 
Supreme  Court.  Buck  Stove  &  Range  Co.  v.  Vickers,  236  U.  S.  205, 
57  L.  ed.  189. 

The  section  prohibits  reversal  for  error  in  ruling  any  plea  in  abate- 
ment, other  than  a  plea  to  the  jurisdiction  of  the  court,  or  for  any 
error  of  fact. 

Scope  of  Review.  Decisions  upon  the  admission  and  exclusion  of 
evidence,  questions  of  law,  the  question  whether  or  not  there  is  any 
substantial  evidence  to  warrant  the  finding,  and  whether  or  not  the 
finding  supports  the  judgment,  are  the  only  rulings  at  the  trial  that 
may  be  reviewed.  Barnsdale  v.  Waltemeyer,  142  Fed.  415,  73  C.  C. 
A.  515. 

In  order  to  test  on  review  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict,  a  peremptory  instruction  to  charge  in 
his  behalf  should  be  asked  at  the  close  of  the  evidence.     Joplin  R.  R. 
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Co.  V.  Payne,  194  Fed.  387,  114  C.  C.  A.  305;  Michigan  Home  Colony 
Co.  V.  Tabor,  141  Fed.  332,  72  C.  C.  A.  480;  Mead  v.  Darling,  159  Fed. 
684,  86  C.  C.  A.  552;  Rainy  Lake  Corp.  v.  Rainy  R.  Co.,  162  Fed.  287, 
89  C.  C.  A.  267. 

Whether  damages  were  excessive  is  not  a  question  for  the  reviewing 
court  on  error.  Chicago  R.  Co.  v.  Ponn,  191  Fed.  682,  112  C.  C.  A. 
228;  Joplin  R.  Co.  v.  Payne,  194  Fed.  387,  114  C.  C.  A.  .'05. 

Where  issues  of  fact  are  left  to  the  trial  judge,  his  findings  are  not 
subject  to  review  on  error.  U.  S.  v.  Two  Baskets,  205  Fed.  37,  123 
C.  C.  A.  310. 

Remand.  Provision  for  remand  of  cases  by  Supreme  Court  and 
Circuit  Court  of  Appeals  is  made  by  Sec.  10  of  the  Act  of  March  3, 
1891,  26  Stat.  L.  829;  this  has  remained,  although  the  remainder  of  the 
statute  has  in  great  part  been  somewhat  changed  by  re-enactment  in 
the  Judicial  Code. 


No.  1790. 

Petition  for  Writ  of  Error. 

[Caption.] 

The  petition  of  Genevieve  B.  Knisely,  wife  of  Benjamin  A. 
Knisely,  both  citizens  of  the  State  of  Illinois,  with  respect 
represents : 

I.  That  on  the  8th  day  of  May,  1916,  petitioner  instituted 
her  suit  in  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  having  been  duly  authorized 
to  prosecute  the  same,  against  Angelo  R.  Burt,  a  citizen  of 
the  State  of  Louisiana. 

IL  That  the  petition  in  said  action  at  law  alleged  that  the 
plaintiff  was  the  owner  of  an  automobile,  valued  at  the  sum 
of  $2,250;  that  said  car  was  located  in  her  garage  in  Scott 
Street,  in  the  City  of  New  Orleans,  which  garage  was  se- 
curely locked,  and  the  key  .thereof  in  her  possession. 

in.  That  on  the  3rd  day  of  May,  1916,  defendant,  with- 
out permission  or  authority,  broke  into  and  entered  the 
garage  of  petitioner,  at  midnight,  and  clandestinely  seized 
and  removed  said  car,  and  that  defendant  took  possession 
thereof,  and  has  remained  in  possession  since  that  time. 
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IV.  That  petitioner  has  suffered  damages  in  the  sum  of 
$1,000; 

(a)  In  that  she  has  been  compelled  to  employ  counsel  to 
institute  this  suit,  in  order  to  recover  the  car  violently  takea 
from  her  possession,  and  has  obligated  herself  to  pay  said 
counsel  the  sum  of  $500. 

(b)  That  for  the  tortious  acts  of  the  defendant,  and  for 
the  deprivation  of  the  pleasure  and  comfort  derived  by  her 
from  the  use  of  said  car,  petitioner  sustained  damages  in  the 
further  sum  of  $500.00;  that  petitioner  reserved  her  fight  by 
supplemental  petition,  to  recover  additional  damages  for  the 
further  deprivation  of  the  use  and  enjoyment  of  her  said  car, 
through  the  acts  of  said  defendant. 

V.  That  petitioner  also  prayed  for  a  writ  of  sequestration 
upon  the  ground  that  she  feared  that  defendant  might  send 
said  car  out  of  the  jurisdiction  of  the  court,  during  the  pend- 
ency of  said  suit,  and  also  for  a  decree,  declaring  your  peti- 
tioner to  be  the  owner  of  said  car,  and  for  judgment  con- 
demning said  Angelo  R.  Burt  to  pay  to  her  the  sum  of 
$1,000,  with  interest  thereon  from  date  of  judgment  until 
paid,  for  all  costs,  etc. 

VI.  That  on  the  10th  day  of  May,  1916,  the  United  States 
marshal  took  possession  of  said  car,  under  said  writ,  and 
said  defendant  obtained  the  custody  of  the  car  on  bond;  that 
thereafter,  petitioner  filed  an  amended  and  supplemental  peti- 
tion, praying  for  damages  at  the  rate  of  $25.00  per  day  for 
the  deprivation  of  the  use  and  the  pleasure  of  said  car. 

VII.  That  on  the  20th  day  of  May,  1916,  said  defendant 
moved  to  dismiss  petitioner's  suit,  for  want  of  jurisdiction 
ratione  materiae;  and  that  on  the  7th  day  of  June,  1916,  the 
said  District  Court  dismissed  the  suit  of  your  petitioner  on 
the  ground  that  the  District  Court  was  without  jurisdiction, 
and  held  that  the  amount  in  controversy  did  not  exceed  the 
sum  of  $3,000,  exclusive  of  inerest  and  costs. 
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VIII.  That  petitioner  conceiving  herself  aggrieved  by  the 
judgment  entered  on  the  7th  day  of  June,  1916,  and  signed 
on  the  13th  day  of  June,  1916,  in  the  above  entitled  proceed- 
ings, desires  to  have  said  judgment  reviewed  by  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  on 
writ  of  €rror. 

IX.  Wherefore,  the  annexed  assignment  of  errors  con- 
sidered, your  petitioner  prays  that  a  writ  of  error  may  issue, 
and  that  petitioner  may  be  allowed  to  bring  up  for  review 
before  the  United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit,  the  said  judgment  and  decree  of  the  said  Dis- 
trict Court,  dismissing  the  suit  of  petitioner;  and  that  after 
due  hearing  there  be  judgment  reversing  the  decree  of  the 
said  District  Court,  and  that  petitioner  may  have  such  other 
and  further  relief  in  the  premises  as  may  be  just. 

X.  Y.. 
(Verification.)  Attorney  for  Petitioner. 


No.  1791. 

Order  Staying  Proceedings  Pending  Error  Proceedings. 

{^Caption.] 

The  defendant.  The  Atchison,  Topeka  and  Santa  Fe  Rail- 
way Company,  having  on  the  17th  day  of  July,  1914,  filed 
its  petition  for  a  writ  of  error  from  the  verdict  and  judg- 
ment made  and  entered  herein  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  together  with  an 
assignment  of  errors  within  due  time,  and  also  praying  that 
an  order  be  made  fixing  the  amount  of  the  security  which-  the 
defendant  should  give  and  furnish  upon  said  writ  of  error, 
and  that  upon  the  giving  of  said  security  all  further  proceed- 
ings of  this  court  be  suspended  and  stayed  until  the  determi- 
nation of  said  writ  of  error  by  said  United  States  Circuit 
Court  of  Appeals,  and  said  petition  having  been  duly  allowed, 
now,  therefore. 
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It  Is  Ordered  that  upon  said  defendant  filing  with  the 
clerk  of  this  court  a  good  and  sufficient  bond  in  the  sum  of 
five  hundred  dollars  ($500.00),  to  the  effect  that  if  the  said 
defendant  and  plaintiff  in  error  shall  prosecute  the  said  writ 
of  error  with  effect  and  answer  all  damages  and  costs  if  it 
fails  to  make  its  plea  good,  then  the  said  obligation  to  be 
void,  else  to  remain  in  full  force  and  virtae,  the  said  bond 
to  be  approved  by  this  court,  that  all  further  proceedings  in 
this  court  be  suspended  and  stayed  until  the  determination 
of  said  writ  of  error  by  said  United  States  Circuit  Court  of 
Appeals.  Olin  Wellborn, 

District  Judge. 


No.  1792. 

Order  for  Writ  of  Error,  Supersedeas  and  Bail  in  Criminal 

Case.(l) 

[Caption.] 

On  this  7th  day  of  July,  1916,  came  Fred  Marhoefer  and 
Thomas  Walsh  and  presented  to  the  undersigned  judge  of 
the  District  Court  their  petitions  for  the  allowance  of  a  writ 
of  error  to  said  District  Court  for  the  United  States  Circuit 
Court  of  Appeals  for  the  Seventh  Judicial  Circuit  for  the 
correction  of  errors  complained  of  in  said  petitions,  together 
with  assignments  of  errors  intended  to  be  urged  by  them  in 
the  support  of  said  writs  of  error,  said  petitions  and  assign- 
ments of  error  having  theretofore  been  filed  in  the  above  en- 
titled cause  in  the  office  of  the  clerk  of  the  said  District 
Court  in  compliance  with  the  rules  of  said  United  States 
Circuit  Court  of  Appeals. 

In  consideration  it  is  hereby  ordered  by  the  undersigned 
judge  of  the  District  Court,  in  pursuance  of  the  prayer  of 
said  petitions  for  writs  of  error,  that  said  writs  of  error  be 
allowed  as  prayed  for  in  said  petitions,  and  that  said  writs 
of  error  each  act  as  supersedeas  staying  the  execution  of  the 
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judgment  and  sentence  pronounced  in  said  District  Court 
upon  the  said  Fred  Marhoefer  and  the  said  Thomas  Walsh 
during  the  pendency  of  said  writs  of  error,  and  that  upon 
service  of  said  writs  of  error  the  said  Fred  Marhoefer  be 
admitted  to  bail  upon  his  entering  into  a  good  and  suflScient 
bond  in  the  sum  of  ten  thousand  dollars,  conditioned  as  re- 
quired by  law,  with  surety  to  be  approved  by  the  clerk  of 
the  District  Court  and  that  the  said  Thomas  Walsh  be.  ad- 
mitted to  bail  upon  his  entering  into  a  good  and  sufficient 
bond  in  the  sum  of  five  thousand  dollars,  conditioned  as 
required  by  law,  with  surety  to  be  approved  by  the  clerk  of 
the  District  Court. 

'  In  further  consideration  whereof  it  is  also  hereby  ordered 
by  the  said  undersigned  judge  of  the  District  Court  that  the 
clerk  of  said  District  Court  make  return  of  said  two  writs 
of  error  allowed  to  the  said  Fred  Marhoefer  and  Thomas 
Walsh  by  transmitting  to  said  United  States  Circuit  Court 
of  Appeals  a  single  true  copy  of  the  record  and  bill  of  ex- 
ceptions and  proceedings  and  all  things  concerning  the  same 
in  the  above  entitled  cause.  No.  5612,  in  said  District  Court, 
and  also  assignments  of  error  filed  on  behalf  of  said  Fred 
Marhoefer  and  on  behalf  of  said  Thomas  Walsh,  and  the 
petitions  for  writs  of  error  filed  in  the  above  entitled  cause 
by  the  said  Fred  Marhoefer  and  the  said  Thomas  Walsh. 

Done  this  7th  day  of  July,  A.  D.  1916,  in  the  city  of  Chi- 
cago, Illinois,  in  the  district  aforesaid. 

K.  M.  L., 
Judge  of  the  District  Court  of  the  United  States  for 
the  Northern  District  ,of  Illinois,  Eastern  Division. 

(1)  Supersedeas  is  dealt  with  by  R.  S.  U.  S.,  Sec.  1007;  the  writ  of 
error  may  be  a  supersedeas  without  order  to  that  effect,  if  proceed- 
ings required  by  the  statute  have  been  had.  Butchers'  Assn.  v. 
Slaughter  House  Co.,  4  Fed.  Cas.  No.  2234. 

The  writ  or  error  does  not  operate  as  a  supersedeas  unless  filed 
in  the  clerk's  office  in  the  statutory  time.  Robinson  v.  Furber,  189 
Fed.  918;  Foster  v.  Kansas,  112  U.  S.  201,  28  L.  Ed.  629. 
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No.  1793. 

Order  Allowing  Writ  of  Error  Where  the  United  States  is  the 
Party  Defendant,  Hence  Bond  not  Required. 

[Caption.] 

On  this  15th  day  of  March,  1915,  the  above  named  de- 
fendants appearing  by  E.  A.  Johnson,  their  attorney,  and 
filing  herein  and  presenting  to  the  court  their  petition  praying 
for  the  allowance  of  a  writ  of  error  and  assignment  of  errors 
intended  to  be  urged  by  them,  and  praying  also  that  a  tran- 
script of  the  record  and  proceedings  and  papers  upon  which 
the  judgment  herein  was  renderd,  duly  authenticated,  be  sent 
to  the  United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Judicial  Circuit,  and  that  such  other  and  further  proceedings 
may  be  had  as  may  be  proper  in  the  premises ; 

Now,  on  consideration  thereof,  the  court  does  allow  the 
■writ  of  error  as  prayed  in  the  petition  of  defendants,  without 
bond  of  defendants,  it  appearing  that  the  above  entitled  cause 
is  one  in  which  the  United  States,  and  not  the  record  defend- 
ants, is  the  real  party  in  interest  in  said  cause,  and  this 
appeal  being  taken  by  direction  of  the  Department  of  Justice 
of  the  United  States  of  America.  R.  S.  Bean, 

Judge  of  the  District  Court. 
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No.  1794. 

Order  Allowing  Writ  of  Error.  (1) 

The  District  Court  of  the  United  States,  for  the  Dis- 
trict of  . 

A.  B.,  Plaintiff,      ] ' 

vs.  At  Law.     No. . 

C.  D.,  Defendant. 

This day  of ,  came  the  plaintiff  [or,  defendant]  by 

his  attorney,  and  filed  herein  and  presented  to  the  court  his 
petition,  praying  for  the  allowance  of  a  writ  of  error,  an  assign- 
ment of  errors  intended  to  be  urged  by  him,  praying,  also,  that 
a  transcript  of  the  record  and  proceedings  and  papers  upon 
which  the  judgment  herein  was  rendered,  duly  authenticated, 
may  be  sent  to  the  United  States  Circuit  Court  of  Appeals  for 
the judicial  circuit,  and  that  such  other  and  further  pro- 
ceedings inay  be  had  as  may  be  proper  in  the  premises. 

On  consideration  whereof,  the  court  does  allow  the  writ  of 

error  upon  the  plaintiff  [or,  defendant]  giving  bond  according 

to  law,  in  the  sum  of dollars,  which  shall  operate  as  a 

supersedeas  bond. 

(i)  A  writ  of  error  is  usually  allowed  by  a  judge.  It  is  enough,  how- 
ever, that  it  is  issued  and  served  by  a  copy  lodged  with  the  clerk  of  the 
court  to  which  it  is  directed.  Davidson  vs.  Lanier,  4  Wall.  447,  18  L.  Ed. 
337;  ex  parte  Virginia  Com'rs,  112  U.  S.  177,  S  Sup.  Ct.  421,  28  L.  Ed. 
691 ;  Trust  Co.  vs.  Stockton,  18  C.  C.  A.  408,  72  Fed.  i ;  Alaska  United 
Gold  Min.  Co.  vs.  Keating,  116  Fed.  Rep.  561. 


No.  1795. 

Writ  of  Error  from  a  Circuit  Court  of  Appeals  to  a  District 

Court.  (1) 

The  United  States  Circuit  Court  of  Appeals, 

for  the Circuit. 

The  United  States  of  America, 

Judicial  Circuit,  ss. 

The  President  of  the  United  States, 

To   the    Honorable   Judge    of   the    District    Court   of   the 
United  States  for  the District  of ,  Greeting : 
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Because  in  the  record  and  proceedings,  as  also  in  the 
rendition  of  the  judgment,  of  a  plea  which  is  in  the  said 
District  Court,  before  you,  or  some  of  you,  between  A.  B., 
plaintiff,  and  C.  D.,  defendant,  a  manifest  error  hath  hap- 
pened, to  the  great  damage  of  the  said  A.  B.,  plaintiff,  [or, 
C.  D.,  defendant],  as  by  his  complaint  appears,  we  being 
willing  thSt  error,  if  any  hath  been,  should  be  duly  corrected, 
and  full  and  speedy  justice  done  to  the  parties  aforesaid  in 
this  behalf,  do  command  you,  if  judgment  be  therein  given, 
that  then  under  your  seal,  distinctly  and  openly,  you  send 
the  record  and  proceedings  aforesaid,  with  all  things  concern- 
ing the  same,  to  the  United  States  circuit  court  of  appeals 

for  the  circuit,  together   with    this  writ,  so   that  you 

have  the  same  at ,  in  said  circuit,  on  the  (2)  day  of 

next,  in  the  said  circuit  court  of  appeals,  to  be  then  and 

there  held,  that  the  record  and  proceedings  aforesaid  being 
inspected,  the  said  circuit  court  of  appeals  may  cause  further 
to  be  done  therein  to  correct  that  error,  what  of  right,  and 
according  to  the  laws  and  customs  of  the  United  States, 
should  be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of 

the  United  States,  this day  of ,  A.  D.  ,  and 

in  the  year  of  the  independence  of  the  United  States 

of  America. 

Allowed  by   H.  R, 

U.  S.  District  Judge.  (3) 

Attest:                               B.  R.,   (4) 
Clerk  of  the  District  Court  of  the  United 
[Seal.]  States,  District  of . 

(i)  It  is  well  settled  that  cases  at  law  can  be  brought  to  the  Supreme 
Court,  and  therefore  to  a  Circuit  Court  of  Appeals  only  by  writ  of  error. 
Sarchet  vs.  United  States,  12  Peters,  143 ;  Bevins  vs.  Ramsey,  11  How.  185 ; 
Burrows  vs.  Carrow,  15  Wall.  682;  Stringfellow  vs.  Cain,  gg  U.  S.  610; 
U.  S.  vs.  Union  Pac.  R.  R.  Co.  105  U.  S.  263;  Hecht  vs.  Boughton,  105 
U.  S.  235;  Woolf  vs.  Hamilton,  108  U.  S.  15;  U.  S.  vs.  Hailey,  118  U.  S 
233 ;  Muhlenberg  County  vs.  Dyer,  65  Fed.  Rep.  634,  13  C.  C.  A.  664. 

A  writ  of  error  is  sued  out  within  the  meaning  of  the  statute  when  it  is 
filed  in  the  clerk's  oiifice.  "  It  is  the  filing  of  the  writ  that  removes  the  rec- 
ord from  the  inferior  to  the  Appellate  Court,"  is  the  declaration  of  the  Su- 
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preme  Court  as  early  as  the  year  1850,  and  which  has  been  repeatijd 
in  numerous  cases.  Brooks  v.  Norris,  11  How.  204-207;  Mussina  v. 
Cavazos,  6  Wall.  3SS;  Scarborough  t.  Pargoud,  108  U.  S.  567,  2  Sup. 
Ct.  m-,  Polleys  V.  Improvement  Co.,  113  U.  S.  81,  5  Sup.  Ct.  369; 
'  Credit  Co.  v.  Arkansas  Cent.  Ry.  Co.,  128  U.  S.  260,  9  Sup.  Ct.  107. 
See  also,  Warner  v.  Railroad  Co.,  4  C.  C.  A.  670,  54  Fed.  920;  Stevens 
V.  Clark,  10  C.  C.  A.  379,  62  Fed.  321. 

Wh|ere  a  judgment  or  decree  is  rendered  against  two  or  more 
jointly,  all  must  join  in  suing  out  the  writ  of  error  or  prosecuting  an 
appeal,  unless  those  who  are  not  joined  have  been  invited  to  come 
in  and  have  refused;  and  proof  that  this  has  been  done  must  be  made 
to  appear  by  the  record  of  the  District  Court,  before  a  writ  of  error 
or  an  appeal  by  less  than  the  whole  can  be  allowed.  Masterson  v. 
Herndon,  10  Wall.  416;  Simpson  v.  Greeley,  20  Wall.  152;  Estis  v. 
Trabue,  128  U.  S.  225;  Hardee  v.  Wilson,  146  U.  S.  179;  Davis  v. 
Mercantile  Trust  Co.,  152  U.  S.  590;  Beardsley  v.  Arkansas  &  L.  Ry. 
Co.,  158  U.  S.  123;  and  see  Mercantile  Trust  Co."  v.  Kanawha  &  O. 
Ry.  Co.,  7  C.  C.  A.  3.  But  where  a  judgment  in  a  District  Court  is 
rendered  against  several  persons  it  is  not  necessary  for  all  of  them 
to  join  in  prosecuting  a  writ  of  error  where  the  judgment  is  final  and 
Separate  or  separable.  Hanrick  v.  Patrick,  119  U.  S.  156,  1'64;  Germain 
V.  M'ason,,  12  Wall.  259;  Cox  v.  U.  S.,  6  Pe't.  172. 

(2)  Not  exceeding  thirty  days  from  signing  the  citation.  Rule  14 
C.  C.  A. 

As  to  the  effect  of  a  writ  being  returned  after  the  day  it  is  made 
returnable,  see  Bingham  v.  Morris,  7  Cranch,  99;  Altenberg  v.  Grant, 
83  Fed.  981,  28  C.  C.  A.  244;  the  rule  is  discretionary.  Love  v.  Busch, 
142  Fed.  429,  73  C.  C.  A.  545. 

(3)  A  writ  of  error  is  usually  endorsed  allowed  by  a  judge  of  the 
trial  or  Appellate  Court.  Warner  v.  Ry.  Co.,  54  Fed.  920,  4  C.  C.  A. 
670.  It  is  not  .absolutely  necessary,  however,  that  a  writ  of  error 
should  b.e  allowed  by  a  judge.  Alaska  United  Gold  Mining  Co.  v. 
Keating,  116  Fed.  561;  Trust  Co.  v.  Stockton,  18  C.  C.  A.  408,  72  Fed.  1. 

(4)  Writs  of  error  returnable  to  Circuit  Court  of  Appeals  are  issued 
by  the  clerks  of  District  Courts  under  authority  of  Rev.  Stat.,  Sec. 
1004.  As  amended  by  Act  of  January  22,  1912,  37  Stat.  L.  54,  such 
writ  of  error  may  be  issued  by  the  clerk  of  the  District  Court  or 
of  the  Circuit  Court  of  Appeals,  and  where  the  review  is  sought  in 
the  Supreme  Court  the  writ  may  be  issued  by  the  clerk  of  the  District 
Court  or  of  the  Supreme  Court.  The  writ  issued  by  the  clerk  of 
the  District  Court  shall  conform  as  nearly  as  may  be  to  that  issued 
by  the  clerk  of  the  Appellate  Court  in  question.  Cotter  v.  Alabama, 
etc.,  R.  Co.,  61  Fed.  748,  10  C.  C.  A.  35. 
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As  to  amending  a  writ  of  error,  see  R.  S.,  Sec.  1005;  Cotter  v.  Ala- 
bama, etc.,  R.  Co.,  61  Fed.  747,  10  C.  C.  A.  35;  Estis  v.  Trabue,  128 
U.  S.  225;  Evans  v.  Brown,  109  U.  S.  180;  Walton  v.  Chair  Co.,  157 
U.  S.  342;  Texas  P.  Ry.  v.  Kirk,  111  U.  S.  486. 


No.  1796. 

Summons  and  Severance.  (1) 

The  District  Court  of  the  United  States 

For  the District  of . 

A.  B.,  Plainiiif, 
vs. 
C.  D.,  E.  F.  &  G  ,H.,  Defendants. 
To  E.  F.  and  G.  H. ; 

You  are  hereby  invited  to  join  with  me  on  or  before  the 

day  of to  prosecute  a  writ  of  error  in  the  above 

entitled  cause,  returnable  to  the  United  States  Circuit  Court 

of  Appeals  for  the Circuit,  to  reverse  the  judgment  in  the 

above  entitled  cause  rendered  against  us  jointly  on  the 

day  of ,  or  you  will  be  deemed  to  have  acquiesced  in  the 

said  judgment  and  I  shall  prosecute  said  writ  of  error  without 
joining  you  as  a  party.  C.   D. 

Service  of  the  above  is  accepted  this day  of ,  A.  D. 

.  E.  F. 

G.  H. 

(i)  This  notice  should  be  served  upon  all  the  parties  to  the  joint  judg- 
ment and  filed  in  the  court  below  and  transmitted  to  the  Appellate  Court  as 
a  part  of  the  transcript  of  the  record. 

Where  a  judgment  or  decree  is  rendered  against  two  or  more  jointly,  all 
must  join  in  suing  out  the  writ  of  error  or  prosecuting  an  appeal,  unless 
those  who  are  not  joined  have  been  invited  to  come  in  and  have  refused; 
and  proof  that  this  has  been  done  must  be  made  to  appear  by  the  record  of 
the  District  Court,  before  a  writ  of  error  or  an  appeal  by  less  than  the 
whole  can  be  allowed.  The  reasons  for  this,  as  has  often  been  stated, 
are  that  the  prevailing  party  to  the  judgment  should  have  the  right 
to  execute  it  against  those  who  do  not  appeal,  and  that  neither  the 
Appellate  Court  nor  the  party  obtaining  the  judgment  ought  to  be 
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burdened  with  successive  appeals  upon  the  same  matter.  And  while 
considerable  liberality  has  been  shown  in  regard  to  the  method  by 
which  the  severance  is  effected,  the  rule  itself  has  been  constantly 
applied.  Masterson  v.  Herndon,  10  Wall.  416;  Simpson  v.  Greeley, 
30  Wall.  152;  Estis  v.  Trabue,  128  U.  S.  225;  Hardee  v.  Wilson,  146 
U.  S.  179;  Davis  v.  Mercantile  Trust  Co.,  152  U.  S.  590;  Beardsley  v. 
Arkansas  &  L.  Ry.  Co.,  158  U.  S.  123;  Mercantile  Trust  Co.  v. 
Kanawha  &  O.  Ry.  Co.,  7  C.  C.  A.  3;  Ayres  v.  Polsdorfer,  44  C.  C.  A. 
24,  105  Fed.  737. 

Where  a  judgment  in  a  District  Court  is  rendered  against  several 
persons  it  is  not  necessary  for  all  of  them  to  join  in  prosecuting  a 
writ  of  error  where  the  judgment  is  final  and  separate  or  separable. 
Hanrick  v.  Patrick,  119  U.  S.  156,  164;  Germain  v.  Mason,  12  Wall. 
259;  Cox  v.  U.  S.,  6  Pet.  172. 


No.  1797. 

Bond  on  Writ  of  Error   Returnable   to  a  Circuit  Court  of 

Appeals  (i). 

l^Caption.] 

Know  all  men  by  these  presents,  that  we,  A.  B.  as  principal, 
and  J.  S.  and  L.  B.,  as  sureties,  are  held  and  firmly  bound  unto 
the  defendant   (i)   in  error  (2)   C.  D.,  in  the  full  and  just 

sum  of  dollars   (3)   to  be  paid  to  the  said  defendant, 

C.  D.,  his  certain  attorneys,  executors,  administrators,  or  as- 
signs; to  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  our  heirs,  executors,  and  administrators,  jointly  and 
severally,  by  these  presents.     Sealed  with  our  seals,  and  dated 

this  day  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and . 

Whereas,  lately  at  a  District  Court  of  the  United  States  for 

the  district  of ,  in  a  suit  depending  in  said  court, 

between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  a  judgment  was 
rendered  against  the  said  A.  B.,  and  the  said  A.  B.  having 
obtained  a  writ  of  error  and  filed  a  copy  thereof  in  the  clerk's 
office  of  the  said  court  to  reverse  the  judgment  in  the  afore- 
said suit,  and  a  citation  directed  to  the  said  C.  D.  citing  and 
admonishing  him  to  be  and  appear  at  a  session  of  the  United 
States  Circuit  .Court  of  Appeals  for  the  sixth  circuit,  to  be 
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holden  at  the  city  of ,  in  said  circuit,  on  the day  of 

next. 

Now,  the  condition  of  the  above  obligation  is  such,  that  if 
the  said  A.  B.  shall  prosecute  said  writ  of  error  to  effect  and 
answer  all  damages  and  costs  if  he  fail  to  make  the  said 
plea  good,  then  the  above  obligation  to  be  void,  else  to  remain 
in  full  force  and  virtue. 

Sealed  and  delivered  in  presence  of 

S.  S.  A.  B.  [Seal.-] 

T.  T.  J.  S.  [Seal.] 

Approved  by  L.  B.  [Seal.} 

H.  F., 

District  Judge. 

(i)  A  bond  on  writ  of  error  or. appeal  is  ordinarily  essential  to  the 
prosecution  of  the  suit  in  the  Appellate  Court  although  it  is  not  essential 
to  the  taking  of  an  appeal  or  the  suing  out  of  a  writ  of  error.  The  bond 
may  be  given  aftef  the  statutory  period  of  limitation»fixed  for  the  bringing 
of  appeals  or  writs  of  error.  Evans  vs.  The  State  Bank,  134  U.  S.  330; 
Dodge  vs.  Knowles,  114  U.  S.  430-438;  Peugh  vs.  Davis,  no  U.  S.  227; 
The  Dos  Hermanos,  10  Wheat.  306-311 ;  Noonan  vs.  Chester  Park  Athletic 
Club  Co.,  93  Fed.  Rep.  576,  35  C.  C.  A.  457. 

Trustees  in  bankruptcy  are  not  required  to  give  bond.  Bankruptcy  Act 
of  1898,  sec.  25,  30  Stat,  at  L.  544. 

In  a  criminal  case  no  bond  is  necessary.  In  re  Classen,  140  U.  S. 
200,  208.     The  United  States  does  not  give  bond. 

(2)  The  bond  should  be  made  payable  to  the  defendant  in  error  or 
appellee,  Bigler  vs.  Waller,  12  Wall.  142,  and  should  not  be  made  payable 
to  any  other  person,  Davenport  vs.  Fletcher,  16  How.  142.  All  the  ap- 
pellants need  not  join  in  making  the  bond,  Brockett  vs.  Brockett,  2  How. 
238. 

(3)  The  amount  of  the  bond  is  fixed  by  the  Judge  allowing  the  appeal 
or  writ  of  error,  R.  S.  sec.  1000,  and  his  decision  is  final  unless  he  violates 
a  statute  or  rule  of  practice,  Jerome  vs.  McCarter,  21  Wall.  17.  The  Ap- 
pellate Court  may  change  the  amount  in  a  proper  case,  Jerome  vs.  Mc- 
Carter, 21  Wall.  17;  Williams  vs.  Clafhn,  103  U.  S.  753;  Johnson  vs. 
Waters,  108  U.  S.  4.    ■ 

A  judge  cannot  delegate  the  approval  of  a  bond  to  a  clerk;  O'Reilly  vs. 
Edrington,  96  U.  S.  724,  or  a  commissioner,  Haskins  vs.  R.  R.  Co.,  109 
U.  S.  106.  It  is  not  necessary  to  approve  the  bond  in  open  court ;  Hudgins 
vs.  Kemp,  18  How.  530.  The  approval  of  the  bond  need  not  be  in  writing; 
Davidson  vs.  Lanier,  4  Wall.  447. 
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Bond  as  Supersedeas.  Rule  13  C.  C.  A.  An  appeal  or  writ  of  error 
does  not  necessarily  operate  as  a  supersedeas  to  stay  proceedings.  A 
supersedeas  is  a  statutory  right,  R.  S.  Sec.  1007.  It  does  not  follow  as 
a  matter  of  law  but  from  compliance  by  appellant  or  plaintiff  in  error 
with  the  provisions  of  this  statute.  Goddard  v.  Ordway,  94  U.  S.  672; 
Gay  V.  Parpart,  101  U.  S.  391;  McCourt  v.  Singers-Bigger,  ISO  Fed. 
1102,  80  C.  C  .A.  56.  Without  such  compliance  no  court  can  confer  it. 
French  vs.  Shoemaker,  I2  Wall.  loo;  Kitchen  vs.  Randolph,  93  U.  S.  86; 
Sage  vs.  R.  R.  Co.,  93  U.  S.  416. 

The  statute  refers  to  error  cases  only.    It  has  beep  held  that  an  appeal 
to  operate  as  a  supersedeas  must  be  effected  and  security  given  in  accord- 
ance with'  the  provisions  of  R.  S.  sec.  1007;  Adams  vs.  Law,  16  How.  148;  , 
Hudgins  vs.  Kemp,   18  How.  535 ;  Kitchen  vs.  Randolph,  93  U.   S.  86. 

Time  does  not  begin  to  run  under  this  statute  while  there  is  a  petition  for 
rehearing  or  a  motion  to  set  aside  the  judgment  pending.  Texas  &  P.  Ry. 
Co.  vs.  Murphy,  iii  U.  S.  488;  Brockett  vs.  Brockett,  2  How.  238;  Mem- 
phis vs.  Brown,  94  U.  S.  715-  In  computing  time  Sundays  are  excluded. 
Danville  vs.  Brown,  128  U.  S.  503. 

In  all  suits  where  the  property  in  controversy  necessarily  follows  the 
suit,  as  in  r.eal  actions  and  replevin,  and  in  suits  on  mortgages,  or  where 
the  property  is  in  the  custody  of  the  marshal  under  admiralty  process,  or 
where  the  proceeds  thereof,  or  a  bond  for  the  value  thereof,  is  in  the  cus- 
tody of  the  court,  indemnity  in  all  such  cases  will  be  required  only  in  an 
amount  sufficient  to  secure  the  sum  recovered  for  the  use  and  detention  of 
the  property,  and  the  costs  of  the  suit  and  just  damages  for  delay,  and  costs 
and  interest  on  the  appeal.     Rule  13  C.  C.  A. 

As  to  the  effect  of  a  supersedeas  bond,  s«e  Kountze  v,  Omaha  Hotel 
Co.,  107  O.  S.  378. 
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No.  1797a. 

Form  of  Appearance  Bond  on  Writ  of  Error  in  . 
Criminal  Cases.  (1) 

Know  all  Men  by  These  Presents : 

That  we, as  principal,  and as  sureties,  are  held 

and  firmly  bound  unto  the  United  States  of  America  in  the 
full  and  just  sum  of  — -  Dollars,  to  be  paid  to  the  United 
States  of  America,  to  which  payment  well  and  truly  to  be 
made  we  bind  ourselves,  our  heirs,  executors  and  administra- 
tors jointly  and  severally  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of in 

the  year  of  our  Lord,  One  Thousand  Nine  Hundred . 

Whereas,  lately  at  the Term,  A.  D.  19 — ,  of  the 


Court  of  the  United  States  for  the  — —  District  of ,  in  a 

suit  depending  in  said  Court  between  the  United  States  of 

America,   plaintiff,   and  defendant — ,   a  judgment  and 

sentence  was  rendered  against  the  said  and  the   said 

ha—  obtained  a  writ  of  error  from  the  United  States  Circuit 
Court  of  Appeals  for  the  Circuit,  to  reverse  the  judg- 
ment and  sentence  in  the  aforesaid  suit,  and  a  citation  directed 
to  the  said  United  States  of  America,  citing  and  admonishing 
the  United  States  of  America  to  be  and  appear  in  the  United 

States  Circuit  Court  of  Appeals  for  the  Circuit,  at  the 

City  of  ,  ,  sixty  days  from  and  after  the  date  of 

said  citation,  which  citation  has  been  duly  served. 

Now  the  condition  of  the  above  obligation  is  such  that  if  the 

said shall  appear  either  in  person  or  by  attorney  in  the 

United  States  Circuit  Court  of  Appeals  for  the Circuit 

on  such  day  or  days  as  may  be  appointd  for  the  hearing  of 
said  cause  in  said  Court  and  prosecute  his  said  writ  of  error 
and  shall  abide  by  and  obey  all  orders  made  by  the  United 

States  Circuit  Court  of  Appeals  for  the Circuit  in  said 

cause,  and  shall  pay  any  fine  and  costs  imposed  by  the  judg- 
ment of  the  District  Court  against  him,  and  shall  surrender 
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himself  in  execution  of  the  judgment  and  sentence  appealed 
from  as  said  Court  may  direct,  if  the  judgment  and  sentence 
against  him  shall  be  affirmed  or  the  writ  of  error  or  appeal 

is  dismissed ;  and  if  he  shall  appear  for  trial  in  the Court 

of  the  United  States  for  the  District  of  on  such 

day  or  days  as  may  be  appointed  for  a  retrial  by  said  

Court  and  abide  by  and  obey  all  orders  made  by  said  Court 
provided  the  judgment  and  sentence  against  him  shall  be 
reversed  by  the  United  States  Circuit  Court  of  Appeals  for 
the Circuit ;  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force,  virtue  and  effect. 

.     [Seal.] 

.     [Seal.] 

.     [Seal.] 

Approved : — 

,  Judge  of  the  — ■ — . 


(1)   Prescribed  by  the  Unitfid  Stajtes  Circuit  Court  of  Appeals,  Eighifch 
Oircuit. 


No.  1798. 

Order  Permitting  Cash  Deposit  in  Lieu  of  Bond. 

The  District  Court  of  the  United  States, 
for  the District  of . 

A.  B.,  Plaintiff, 

vs. 
C.  D.,  Defendant. 

The  plaintiff  herein  having  sued  out  a  writ  of  error  herein  to 

remove  this  cause  to  the  Circuit  Court  of  Appeals  for  the 

circuit  to  reverse  the  judgment  entered  herein  on  the  

day  of ,  A.  D.  ;  it  is  hereby  ordered  that  he  may 

deposit ($ )  dollars  in  lawful  money  of  the  United 

States,  with  the  clerk  of  this  count,  in  lieu  of  bond  as  security 
for  costs  on  said  writ  of  error. 
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No.  1799. 

Order  Fixing  Amount  of  Bail  Bond. 

The  District  Court  of  the  United  States, 

District  of . 

United    States 


vs. 
S.    R. 


No. 


It  appearing  that  writ  of  error  has  been  sued  out  in  this 
case  by  the  defendant,  returnable  to  the  United  States  Circuit 

Court  of  Appeals  for  the circuit  from  the  judgment  made 

and  entered  by  the  District  Court  on  the  day  of  . 

And  it  appearing  that  the  United  States  attorney  has  no 
objection, 

Ordered,  that  defendant  be  admitted  to  bail  pending  saidi 

writ  of  error  in  the  sum  of dollars,  conditions  as  the  law 

directs. 

United  States  District  Judge. 
I  have  no  objection  to  the  above  and  foregoing  order. 

J.  H., 
United  States  Attorney. 


No.  1800. 

Order  Admitting  Plaintiff  to  Bail  (i). 

United  States  Circuit  Court  of  Appeals 

for  the Circuit. 

J.  M. 
vs. 
The  United  States  of  America. 

This  cause  came  on  to  be  heard  upon  an  application  for  bail 
pending  writ  of  error  from  the  District  Court  of  the  United 
States  for  the District  of . 
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On  consideration  whereof  the  application  of  the  petition  is 
hereby  allowed  on  condition  that  he  enter  into  a  bond  to  be 
approved  by  the  court  below  in  the  same  amount  of  the  bond 
upon  which  he  is  now  at  large,  conditioned  to  make  his  ap- 
pearance in  the  District  Court  of  the  United  States  for  the 

District  of  at ,  on  the  day  of  , 

19 ,  and  from  day  to  day  thereafter  until  discharged  from 

his  obligation  by  a  new  bond  or  other  order  of  that  court. 

It  is  further  ordered  that  a  certified  copy  of  this  order  and 
of  the  opinion  of  the  court  be  made  by  the  clerk  of  this  court 

and  forwarded  to  the  clerk  of  the  District  Court  for  the 

District  of forthwith. 

(i)  The  defendant  may  be  admitted  to  bail  pending  writ  of  error  either 
in  trial  court  or  in  the  Appellate  Court.  McKnight  vs.  U.  S.  113  Fed. 
451.  Supreme  Court  Rule  36;  C.  C.  A.  Rt?le  35. 


No.  1801. 

Bail  Bond  Pending  Writ  of  Error,  (i). 

The  United  States  of  America, 
District  of ,  ss. 


We,  C.  D.,  E.  F.  and  G.  H.,  jointly  and  severally,  acknowl- 
■  edge  ourselves  indebted  to  the  United  States  of  America  in  the 

sum  of  $ ;  lawful  money  of  the  United  States  of  America, 

to  be  levied  on  our,  and  each  of  our  goods,  chattels,  lands  and 
tenements,   upon  this  condition; 

Whereas  the  said  C.  D.  has  sued  out  a  writ  of  error  from 
the  judgment  of  the  District  Court  of  the  United  States  for 

the District  of in  the  case  in  said  court  wherein  the 

United  States  of  America  are  plaintiffs  and  said  C.  D.  is 
defendant,  for  a  review  of  said  judgment  in  the  United  States 
Circuit  Court  of  Appeals  for  the Circuit. 

Now,  if  the  said  C.  D.  shall  appear  and  surrender  himself 
in  the  District  Court  of  the  United  States  for  the Dis- 
trict of on  and  after  the  filing  in  the  said  District  Court  of 
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the  mandate  of  the  said  Circuit  Court  of  Appeals,  and  from 
time  to  time  thereafter  as  he  may  be  required  to  answer  any 
further  proceedings,  and  abide  by  and  perform  any  judgment 
or  order  which  may  be  had  or  rendered  therein  in  this  case,  and 
shall  abide  by  and  perform  any  judgment  or  order  which  may 
be  rendered  in  the  said  United  States  Circuit  Court  of  Ap- 
peals for  the Circuit  and  not  depart  from  said  District 

Coui-t  without  leave  thereof,  then  this  obligation  shall  be 
void ;  otherwise  to  remain  in  full  force  and  virtue. 

Witness  our  hands  and  seals,  this day  of ,  A.  D. 


C.  D., 
E.  F., 
G.  H. 

Taken  and  approved,  this day  of ,  19 ,  before 

me.  G.  R., 

District  Judge. 

(i)  A  writ  of  error  filed  within  sixty  days  from  the  judgment  com- 
plained of  operates  as  a  supersedeas  or  stay  of  proceedings  without 
giving  any  security.  R.  S.  sec.  IQ07;  Oaasen's  Case,  140  U.  S.  200; 
Hudson  vs.  Parker,  156  U.  S.  277,  283;  Supr.  Ct.  36;  C.  C.  A.  R.  38; 
McKnight  vs.  U.  S.  113  Fed.  Rep.  451,  51  C.  C.  A.  285. 

The  trial  or  the  Appellate  Court  has  power  to  admit  a  person  to  bail 
after  conviction  pending  a  writ  of  error  in  that  class  of  cases  bailable 
before  conviction.    McKnight  vs.  U.  S.,  113  Fed.  Rep.  451,  51  C.  C.  A.  285. 


No.  1802. 

Order  Reducing  Bail  in  Appellate  Court, 

United  States  Circuit  Court  of  Appeals 

for  the Circuit. 

J.  M. 

vs. 

The  United  States. 

This  cause  came  on  to  be  heard  upon  the  application  of  tiie 
plaintiff  in  error  to  reduce  the  amount  of  the  bail  bond  fixed 
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by  the  trial  judge  at  twenty  thousand  ($ )  dollars,  and 

was  argued  by  R.  Y.,  Esq.,  in  behalf  of  the  plaintiff  in  error, 
the  United  States  attorney  not  resisting;  and  it  was  made  to 
appear  to  the  court  that  the  plaintiff  in  error  is  in  custody 
and  not  able  to  furnish  bail  in  that  amount ; 

On  consideration  whereof  it  is  now  here  ordered  that  the 
plaintiff  in  error  be  admitted  to  bail,  upon  giving  bond  in  the 

sum  of ($ )  dollars,  with  the  same  sureties  who  have 

heretofore  been  accepted  on  similar  bonds  in  this  prosecution, 
said  bond  conditioned  that  he  appear  in  the  District  Court 

of  the  United  States  for  the District  of ,  at , 

on  the  first  day  of ,  A.  D-.  ,  and  from  day  to  day 

thereafter  or  until  the  further  order  of  this  court  or  the  District 
Court.  This  bond  is  to  be  acknowledged  before  and  filed  with 
the  clerk  of  the  District  Court  of  the  United  States  for  the 

District  of ,  whereupon  the  plaintiff  in  error  shall 

be  discharged  forthwith. 


No.  1803. 

Citation  to  Defendant  in  Error  (i). 

The  United  States  Circuit  Court  of  Appeals, 

for  the Circuit. 

The  United  States  of  America, 

Judicial  Circuit,  ss. 

To  C.  D.,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
a  session  of  the  United  States  circuit  court  of  appeals  for  the 

— ' —  circuit,  to  be  holden  at  the  city  of ,  in  said  circuit, 

on  the  day  of next,  pursuant  to  a  writ  of  error 

filed  in  the  clerk's  office  of  the  district  court  of  the  United 
States  for  the  district  of ,  wherein  A.  B.  is  plain- 
tiff in  error,  and  -you  are  defendant  in  error,  to  show  cause, 
if  any  there  be,  why  the  judgment  rendered  against  the  said 
plaintiff  in  error,  as  in  the  said  writ  of  error  mentioned, 
should  not  be  corrected,  and  why  speedy  justice  should  not 
be  done  to  the  parties  in  that  behalf. 
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Witness  the  Honorable  H.  F.,  District  Judge  of  the  United 

States,  at within  said  circuit  this  day  of ,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and  , 

and  of  the  independence  of  the  United  States  of  America  the 

one  hundred  and .  H.  F., 

United  States  District  Judge. 

(1)  A  citation  is  essential,  R.  S.,  Sec.  999.  Notice  of  a  writ  of  error 
given  in  open  court  at  the  same  term  the  judgment  is  rendered,  is  not 
an  equivalent  of  the  citation.  In  this  respect  writs  of  error  differ  from 
appeals  taken  in  open  court.  U.  S.  v.  Phillips,  121  U.  S.  254;  Jacobs  v. 
Ge'.rge,  ISO  U.  S.  415,  Zl  L.  Ed.  1127. 

The  citation  should  be  addressed  to  the  defendant  in  error;  Peale  vs. 
Phipps,  8  How.  256;  and  signed  by  a  judge  of  the  trial  court  or  a  judge  or 
justice  of  the  Appellate  Court;  R.  S.  sec.  ggg;  Sage  vs.  R.  R.  Co.,  96  U.  S. 
712.  No  mandamus  will  issue  to  compel  a  judge  to  sign  a  citation.  Ex 
parte  Virginia  Commissioners,  112  U.  S.  177. 

The  citation  should  be  returnable  within  thirty  days  from  the  date  of 
signing.  Rule  14  C.  C.  A.  A  writ  of  error  will  not  be  dismissed  if  the 
citation  is  made  returnable  less  than  thirty  days  after  the  writ  was  granted. 
Seagrist  vs.  Crabtree,  127  U.  S.  773.  Where  a  writ  of  error  is  seasonably 
returned  and  docketed  in  the  Court  of  Appeals  in  vacation,  an  alias  cita- 
tion may  issue  at  the  next  ensuing  term  at  which  the  writ  was  allowed. 
Altenberg  vs.  Grant,  83  Fed.  Rep.  980,  28  C.  C.  A.  244. 

The  citation  must  be  served  before  the  return  day.  Rule  14  C.  C.  A. ; 
Nat'l  Bank  vs.  Bank  of  Commerce,  99  U.  S.  608.  The  service  of  a  citation 
may  be  made  upon  the  attorney  of  the  defendant  in  error  in  the  suit  below. 
Bacon  vs.  Hart,  i  Black.  38;  Bigler  vs.  Waller,  12  Wall.  142,  even  though 
the  attorney  has  withdrawn  from  the  case ;  U.  S.  vs.  Curry,  6  How.  106. 
As  to  service  upon  a  partner  see  R.  R.  Co.  vs.  Blair,  100  U.  S.  661 ;  on  an 
executrix  of  a  deceased  attorney  of  record.  Bacon  vs.  Hart,  i  Black.  38, 
on  one  of  two  joint  parties,  Waters  vs.  Barrill,  131  U.  S.  Ixxxiv. 
Service  of  copy  of  citation  by  mail  is  not  sufficient.  Tripp  vs.  Santa  Rosa 
Street  Ry.  Co.,  144  U.  S.  126. 

The  citation  may  be  waived  by  a  general  appearance.  Villabolos  vs.  U. 
S.,  6  How.  81,  90;  Sage  vs.  R.  R.  Co.,  96  U.  S.  712;  or  by  acceptance  of 
service  of  a  defective  citation.  Bigler  vs.  Waller,  12  Wall.  142;  or  by 
action  equivalent  to  acknowledgment  of  notice.  Goodwin  vs.  Fox,  120 
U.  S.  775. 
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No.  1804. 

Acceptance  of  Service  of  Citation  by  Attorney  (i). 

I  hereby,  this day  of ,  accept  due  personal  service 

of  this  citation  on  behalf  of  C.  D.  and  W.  L.,  appellees. 

Y.  &  Y., 
Solicitors  for  Appellees. . 

(i)  Villabolos  vs.  U.  S.,  6  How.  8l,  90;  Andrews  vs.  National  Foundry 
&  Pipe  Works,  77  Fed.  Rep.  774,  23  C.  C.  A.  454;  McClellan  vs.  Pyeatt,  49 
Fed.  Rep.  259,  i  C.  C.  A.  241 ;  Bigler  vs.  Waller,  12  Wall.  142. 


No.  1805. 

Affidavit  of  Service  of  Citation  (i). 


State  of  ■ 


) 


County  of ,  ss. 

On  this  day  of ,  1894,  personally  appeared  be^ 

fore  me,  a  notary  public  in  and  for  said  county, ,  and 

made  oath  that  he  delivered  a  copy  of  within  citation  to 
C.  D. 

Sworn  to  and  subscribed  before  me  this day  of , 

1894. 

J.N., 

[^Ija/.]  Notary  Public  in  and  for  the  State 

•and  County  aforesaid. 

(i)  This  affidavit  may  be  used  when  service  is  not  accepted.  The  cita- 
tion may  be  served  by  the  U.  S.  Marshal  or  other  person.  The  usual 
practice  is  for  counsel  to  accept  service  in  writing  on  the  citation.  Bigler 
vs.  Waller,  12  Wall.  142. 

An  affidavit  that  copy  of  citation  was  sent  by  mail  is  not  sufficient 
Trip  vs.  Santa  Rosa  Street  R.  R.  Co.,  144  U.  S.  126. 


ERROR    TO    DISTRICT    COURTS.  2789 

No.  1806. 

Assignment  of  Errors. 

The  District  Court  of  the  United  States, 

for  the District  of . 

A.  B.,  Plaintiff,      |  ^^  j^^^ 

C.  D.,  Defendant,    j     Assignment  of  Errors. 

The  plaintiff  [or,  defendant]  in  this  action,  in  connection 
with  his  petition  for  a  writ  of  error,  makes  the  following  as- 
signment of  errors  which  he  avers  occurred  upon  trial  of  the 
cause,  to  wit: 

I.  The  court  erred  in  the  rejection  of  evidence  offered  by 
the  plaintiff,  [or,  defendant]  upon  said  trial  in  the  following 
instances,  to  wit : 

(i)  In  rejecting  portions  of  the  evidence  of  W.  B.,  given 
by  deposition,  which  evidence  was  in  substance  [here  set 
forth  the  substance  of  the  depositioi{\. 

(2)  In  excluding  from  the  testimony  of  ly.  H.,  a  witness 
produced  in  court  and  sworn  on  behalf  of  the  plaintiff  [or, 
defendant],  this  testimony  being  in  substance  [set  forth  in 
substance  what  he  testified]. 

II.  The  court  erred  in  the  admission  of  evidence  offered 
by  the  defendant  [or,  plaintiff]  in  the  following  instances, 
to  wit: 

(i)  In  the  testimony  given  by  J.  S.,  in  substance  [set  forth 
the  substance  of  the  testimony]. 

(2)  In  the  testimony  given  by  the  defendant  [or,  plaintiff] 
as  a  witness  in  his  own  behalf  upon  the  trial,  in  substance 
[set  forth  the  substance  of  the  testimony] ;  also,  in  answering 
the  questions  put  to  him  by  his  own  attorney  [^uote  the  ques- 
tion]  by  saying  [quote  the  answer]. 

III.  The  court  erred  in  making  the  charge  to  the  jury  in 
refusing  to  state  propositions  requested  by  the  plaintiff  [or, 
defendant]  in  the  following  instanfies,  to  wit  [set  forth  in 
full  the  propositions]. 
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IV.  The  court  erred  in  using  the  following  language  in 
the  charge  to  the  jury  [set  forth  that  part  of  the  charge  in 
which  error  is  charged.'] 

Wherefore  the  plaintiff  [or  defendant]  prays  that  the 
judgment  of  the  District  Court  may  be  reversed. 

X.  &  X., 
Attorneys  for  Plaintiff  [or,  Defendant]. 

(1)  A  writ  of  error  will  not  be  allowed  until  the  plaintiff  in- error 
files  with  the  clerk  of  the  court  below  an  assignment  of  errors  which 
shall  set  out  separately  and  particularly  each  error  asserted  and  in- 
tended to  be  urged.  Rule  11  C.  C.  A.,  R.  S.,  Sec.  997.  U.  S.  v.  Good- 
richk  54  Fed.  21;  4'  C.  C.  A.  160;  Crabtree  v.  McCurtin,  61  Fed.  808,  10 
C.  C.  A.  86;  Mutual  Life  Ins.  Co.  v.  Conoley,  63  Fed.  180,  11  C.  C.  A.  116. 

The  assignment  of  errors  should  be  entitled  in  the  District  Court 
and  not  in  the  Court  of  Appeals.  The  case  is  pending  in  the  lower 
court  until  the  writ  of  error  is  sued  out  and  filed  in  that  court,  there- 
fore all  papers  and  proceedings  are  taken  in  that  court  until  its  juris- 
diction is  ended  by  the  filing  of  the  writ. 

Where  no  assignment  of  error  is  filed  a  judgment  will  be  alBrmed 
unless  fundamental  error  appears  upon  the  face  of  the  record,  Steven- 
son V.  Barbour,  140  U.  S.  48;  Rowe  v.  Phelps,  l'S2  U.  S.  87.  Errors 
not  assigned  according  to  Rule  li  will  be  disregarded,  but  the  court, 
at  its  option,  may  notice  a  plain  error  not  assigned.  Natl.  Accident 
Society  v.  Spiro,  78  Fed.  774,-  24  C.  C.  A.  334;  Central  Imp.  Co.  v. 
Cambria  Steel  Co.,  201  Fed.  811,  120  C.  C.  A.  121. 

Each  error  thus  assigned  must  be  founded  upon  an  exception  prop- 
erly taken  at  the  time  of  the  trial  or  it  will  be  disregarded.  Mer- 
chants' Ins.  Co.  V.  Buckner,  110  Fed.  345,  49  C.  C.  A.  80;  Bait.  &  O. 
R.  Co.  V.  Hellenthal,  88  Fed.  116,  31  C.  C.  A.  414.  Toplitz  v.  Heddon, 
146  U.  S.  252. 

A  motion  to  affirm  will  be  granted  where  the  assignment  of  errors 
are  frivolous  and  the  court  is  convinced  the  writ  of  error  was  taken 
only  for  delay.     Blythe  v.  Hinckley,  I'SO  U.  S.  333,  338. 

An  assignment  of  error  as  a  mere  general  claim  that  the  judgment 
was  rendered  for  the  wrong  party  is  insufficient.  Deering  Harv.  Co. 
V.  Kelley,  103  Fed.  261,  43  C.  C.  A.  225;  R.  R.  Co.  v.  Cutting,  16  C.  C. 
A.  597,  68  Fed.  586;  Hart  v.  Bowen,  86  Fed.  877,  31  C.  C.  A.  31;  U.  S. 
V.  Ferguson,  78  Fed.  103,  24  C.  C.  A.  1;  Doe  v.  Mining  Co.,  70  Fed. 
465,  17  C.  C.  A.  190;  see  also,  Davidson  S.  S.  Co.  v.  U.  S.,  142  Fed. 
315,  73  C.  C.  A.  425;  Crosby  v.  Emerson,  142  Fed.  713,  74  C.  C.  A.  45. 
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■  Every  separate  exception  intended  to  be  urged  as  error  should  be 
made  the  subject  of  a  distinct  specification  in  the  assignment  of 
errors  and  no  specification  should  embrace  more  than  one  exception. 
U.  S.  V.  Indian  Grave  Drainage  Dist.,  85  Fed.  938,  29  C.  C.  A.  578; 
Vider  v.  O'Brien,  62  Fed.  326,  10  C.  C.  A.  385. 

The  assignment  of  errors  should  contain  a  separate  specification 
under  each  count  of  the  declaration  upon  which  the  right  to  go  to  the 
jury  is  asserted  where  the  exception  was  to  a  ruling  directing  a 
verdict.     Russell  v.  Mfg.  Co.,  '83  Fed.  976,  28  C.  C.  A.  243. 

The  refusal  to  grant  a  new  trial  is  not  assignable  error.  R.  R.  Co. 
V.  Heck,  102  U.  S.  120;  Condran  v.  R.  R.  Co.,  67  Fed.  522,  14  C.  C. 
A.  506;  City  of  Manning  v.  German  Ins.  Co.,  107  Fed.  52,  46  C.  C.  A. 

144. 

A  ruling  by  the  trial  court  on  a  plea  in  abatement  is  not  reviewable 
by  writ  of  error.  U.  S.  R.  S.,  Sec.  lOl'l;  Barnsdall  v.  Waltemeyer,  142 
Fed.  41S,  73  C.  C.  A.  515. 

The  assignment  of  errors  must  be  on  file  at  the  time  when  the 
writ  of  error  is  taken  out  and  the  citation  issued.  Alaska,  etc.,  Co.  v. 
Muset,  IM  Fed.  66,  52  C.  C.  A.  14.    Rule  11  of  C.  C.  A. 

Appellant's  failure  to  file  with  the  clerk  of  the  trial  court  .an  assign- 
ment of  errors  before  the  appeal  is  allowed,  as  required  by  Rule  11, 
is  not  ground  for  dismissal.  The  rule  is  directory  and  its  require- 
ments  are  not  jurisdictional.     Hultberg  v.   Anderson,  203   Fed.   853. 

The  question  of  excessive  damages  awarded  by  the  verdict  in  the 
trial  court  can  not  be  raised  on  error,  but  must  be  reviewed  only  on 
a  motion  for  a  new  trial.  R.  R.  Co.  v.  Winter's  Admr.,  143  U.  S., 
60,  36  L.  Ed.  71. 

As  to  error  proceedings  where  the  case  was  tried  by  the  court 
without  a  jury,  see  Natl.  Bank  of  Commerce  v.  First  N.  Bk.,  61  Fed. 
809,  10  C.  C.  A.  87;  Paul  v.  D.,  L.  &  W.  R.  R.  Co..  130  Fed.  951 
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No.  1807. 

Assignment  of  Error.  (1) 
[Caption.] 

Now  comes  the  said  plaintiff,  A.  B.,  and  assigns  error  in 
the  decision  of  said  District  Court  as  follows: 

First.  Said  court  erred  in  sustaining  the  motion  of  the  de- 
fendant, The  C.  &  D.  Railroad  Company,  to  direct  the  jury  to 
render  a  verdict  for  the  defendant  and  against  this  plaintiff. 

Second.  Said  court  erred  in  that  part  of  its  charge  to  the 
jury  in  which  it  said  "Under  such  conditions  it  is  my  duty  to 
direct  you  to  render  a  verdict  for  the  defendant,  and  that  I 
accordingly  do." 

Third.  The  court  erred  in  charging  the  jury  as  follows : 
"Conceding  that  the  brakeman  was  guilty  of  negligence  which 
proximately  caused  this  accident,  and  which  you  would  at 
least  be  very  well  warranted  in  finding  in  this  case,  neverthe- 
less, as  "a  matter  of  law,  the  Railroad  Company  is  not  re- 
sponsible for  his  negligence.  It  is  a  case  of  one  fellow-servant 
hurting  another,  and  unless  the  master  knew  that  the  brake- 
man  was  incompetent  when  it  employed  him,  or  afterwards 
knew  or  ought  to  have  known  the  fact,  it  is  not  responsible 
for  his  negligence,  in  my  opinion." 

Fourth.  Said  court  erred  in  charging  the  jury  as  follows : 
"I  do  not  have  any  hesitancy  in  withdrawing  this  case  from 
you  so  far  as  it  is  predicated  upon  the  idea  that  the  engineer 
or  the  conductor  has  been  shown  to  be  guilty  of  negligence 
by  any  substantial  testimony." 

Wherefore,  the  plaintiff,  A.  B.,  prays  that  the  judgment  of 

the  District  Court  of  the  United  States  for  the District 

of ,  be  reversed,  and  that  said  District  Court  be  directed 

to  grant  a  new  trial  of  the  said  cause.  X.  &  X., 

Attorneys  for  Plaintiff. 

(1)  See  note  to  Form  No.  1806,  Rule  11  C.  C.  A.;  R.  S.,  Sec.  997, 
1012;  Simpson  v.  First  Natl.  Bk.,  129  Fed.  257,  63  C.  C.  A.  371.  Supreme 
Court  Rules  21,  Sees.  2  and  4. 
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No.  1808. 
Assignment  of  Errors,  Verdict  Directed  by  the  Court.(l) 

[Caption.] 

Now  comes  the  plaintiff,  A.  B.,  in  the  above  entitled  cause, 
and  assigns  errors  in  the  trial  and  decision  of  said  District 
Court  in  the  said  cause,  as  follows: 

First.  Said  court  erred  in  sustaining  the  motion  made  by 
counsel  for  defendant  in  error,  that  the  court  direct  the  jury 
to  return  a  verdict  in  its  favor  made  upon  the  conclusion  of 
the  introduction  of  all  of  the  testimony  introduced  upon  the 
trial  of  the  case. 

Second.  Said  court  erred  in  charging  the  jury  to  return  a 
verdict  for  the  defendant. 

Third.  Said  court  erred  in  not  submitting  for  determina- 
tion the  issues  between  the  parties,  to  the  jury. 

Wherefore,  the  said  A.  B.,  plaintiff  in  error  prays  that  the 
judgment  of  the  Circuit  Court  of  the  United  States  for  the 

District  of ,  in  this  case  entered,  be  reversed  and 

that  said  District  Court  be  directed  to  grant  a  new  trial  of 
said  cause.  R.  X., 

Attorney  for  Plaintiff. 

(1)  See  note  to  Form  No.  1806. 

A  specification  of  error  that  "a  court  erred  in  taking  the  case  from 
the  jury  and  directing  a  verdict  for  the  defendant"  is  sufficient  under 
Rule  11  C.  C.  A.  Russell  v.  Bohn  Mfg.  Co.,  83  Fed.  976,  28  C.  C.  A. 
243;  Atchison,  etc.,  R.  Co.  v.  Meyers,  76  Fed.  443,  22  C.  C.  A.  268; 
Leslie  v.  Sewing  Mach.  Co.,  98  Fed.  827,  39  C.  C.  A.  314.  But  see 
Supreme  Lodge,  etc.,  v.  Withers,  89  Fed.  160,  32  C.  C.  A.  182.  See 
also,  125  Fed.  181,  60  C.  C.  A.  123. 
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No.  1809. 

Assignment  of  Errors  to  Instructions  Refused  and  Given  (i). 

[^Caption.] 

Now  comes  the  defendant,  the  C.  &  D.  Railway  Company, 
and,  in  connection  with  its  petition  for  writ  of  error  herein, 
makes  the  following  assignment  of  errors,  which  it  states  oc- 
curred upon  the  trial : 

First.  The  court  erred  in  refusing  to  give  the  following 
fecial  charge  tendered  by  the  defendant,  to  wit : 

(Set  it  out  in  haec  verba.) 

Second.  The  court  erred  in  refusing  to  give  the  following 
special  charge  tendered  by  the  defendant,  to  wit : 

(Set  it  out  in  haec  verba.) 

Third.  The  court  erred  in  using  the  following  language  in 
the  general  charge  which  it  delivered  to  the  jury,  to  wit : 

(Set  it  out  in  haec  verba.) 

Fottrth.  The  court  erred  in  each  and  every  particular  of  its 
general  charge  in  this  to  wit,  that  the  court  should  have  with- 
drawn the  issues  from  the  jury  and  directed  a  verdict  for  the 
defendant. 

Wherefore,  the  plaintiff  in  error  prays  that  the  judgment  of 
88Jd  District  Court  may  be  reversed. 

R.  X., 
Attorney  for  Plaintiff  in  Error. 

(1)  .See  note  to  Form  No.  1806. 

An  asigtnment  of  error  that  the  court  "  erred  in  adopting  the  theory 
ajinounced  throughout  the  instructions  "  as  to,  etc.,  is  too  general  to  be  con- 
sidered. Bogk  vs.  Gassert,  149  U.  S.  17.  The  specification  of  error  in 
giving  or  refusing  instructions  should  set  out  the  part  referred  to  in  full. 
McClellan  vs.  Pyeatt,  50  Fed.  Rep.  686,  i  C.  C.  A.  613 ;  Haldane  vs.  U.  S., 
69  Fed.  Rep.  819,  16  C.  C.  A.  447;  Mitchell  vs.  Marker,  62  Fed.  Rep.  139, 
10  C.  C.  A.  306 ;  Stewart  vs.  Morris,  96  Fed.  Rep.  703,  37  C.  C.  A.  563. 

The  court  will  not  consider  assignments  of  error  which  designate  several 
instructions  by  number  and  allege  error  generally  in  the  refusal  to  give  all 
of  them.  New  Orleans,  etc.,  R.  Co.  vs.  Clements,  100  Fed.  Rep.  415,  40  C. 
Q  A.  465.  Sutherland  vs.  Brace,  71  Fed.  Rep.  469,  18  C.  C.  A.  199; 
Atdiison,  etc.,  R.  Co.  vs.  Mulligan,  67  Fed.  Rep.  569,  14  C.  C.  A.  547. 
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Assignments  of  error  in  relation  to  instructions  asked  and  refused  most 
quote  or  refer  to  the  evidence  that  shows  a  relevancy  to  the  propositions  di 
law  propounded  therein.  Newman  vs.  Iron  Co.,  80  Fed.  Rep.  228,  25 
C  C.  A.  382 ;  Improvement  Co.  vs.  Frari,  58  Fed.  Rep.  171,  7  C.  C.  A.  149. 


No.  1810. 

Assignment  of  Errors  to  Instruction  for  Defendant  Because 
Relief  was  Equitable  (i). 

[Caption.] 

Now  comes  the  said  plaintiff  and  says  that  in  proceedings, 
record  and  judgment  in  said  cause  there  is  manifest  error  and 
for  assignment  thereof  says : 

First.  The  court  erred  in  ruling  in  said  cause  and  deciding 
it  to  be  the  law  of  the  cause  that  the  plaintiff's  remedy  is  by  a 
suit  in  equity  and  that  this  suit  at  law  is  not  an  appropriate 
remedy  for  the  purpose. 

Second.  The  court  erred  in  charging  the  jury :  "Entertaitt- 
ing  these  views  the  court  will  instruct  the  jury  in  this  case  that 
for  the  reason  that  the  remedy  is  one  which  ought  and  must 
in  right  be  pursued  in  a  court  of  equity  and  not  in  a  court  of 
law,  the  plaintiff  can  not  recover  in  this  case." 

Third.  The  court  erred  in  charging  the  jury  that  the  plaintiff 
could  not  recover  and  instructing  them  to  render  a  verdict  in 
favor  of  defendant. 

Wherefore,  the  plaintiff  prays  that  the  judgment  may  be  re- 
versed. R.  S., 

Attorney  for  Plaintfff. 

(1)  See  note  to  Forms  Nos.  1806  and  1809. 


No.  1811. 

Assignment  of  Errors  Founded  on  the  Charge  to  the  Jury  (i). 

[Caption.] 

The  C.  D.  Co.,  the  defendant  in  this  action,  in  connection 
with  its  petition  for  a  writ  of  error,  makes  the  following  as- 


2796  APPELLATE  PROCEEDINGS. 

signment  of  error,  which  it  avers  occurred  upon  the  trial  of 
the  cause,  to  wit :  ( i ) 

First.  The  court  erred  in  refusing  to  charge  the  jury,  as  re- 
quested by  said  defendant  in  its  request  Number  I,  which  is 
as  follows,  to  wit : 

"i.  Upon  the  whole  evidence  the  plaintiff  is  not  entitled 
to  recover,  and  the  verdict  must  be  for  the  defendant." 

Second.  The  court  erred  in  refusing  to  charge  the  jury,  as 
requested  by  said  defendant  in  its  request  Number  2,  which 
is  as  follows,  to  wit : 

\_Here  set  out  the  request  and  continue  in  like  manner  to  set 
out  the  other  requests  denied. ~\ 

Third.  The  court  erred  in  using  the  following  language  in 
its  charge  to  the  jury,  to  wit :  ( i ) 

\^Here  set  out  the  particular  words  used.'\ 

Fourth.  The  court  erred  in  using  the  following  language 
in  its  charge  to  the  jury,  to  wit : 

l^Here  set  out  the  particular  words  used  as  before  and  con- 
tinue in  like  manner  to  set  out  all  of  the  parts  of  the  charge  ob- 
jected to.] 

Wherefore,  the  defendant  prays  that  the  said  judgment  may 
be  reversed. 

The  C.  &  D.  Co., 
By  R.  H.,  Its  Attorney. 

(1)  See  note  to  Form  No.  1806,  Rule  11  C.  C.  A.;  R.  S.,  Sec.  997, 
1012,  and  Supreme  Court  Rule  21,  Sees.  2  and  4. 

When  the  error  alleged  is  to  the  charge  of  the  court,  the  assign- 
ment of  errors  shall  set  out  the  part  referred  to  totidem  verbis, 
whether  it  be  in  instructions  given  or  in  instructions  refused.  An 
assignment  that  the  court  erred  in  its  charge,  etc.,  referring  to  marked 
lines  and  numbers  in  the  written  opinion  for  instructions  given  and 
refused  will  not  be  considered.  Gallot  v.  U.  S.,  87  Fed.  446,  31  C.  C.  A. 
44';  Pickhpm  v.  Wheeler-Bliss  Mfg.  Co.,  77  Fed.  663,  23  C.  C.  A.  391. 
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No.  1812. 

Assignment  of  Errors  to  Rulings  on  Admissibility  of  Tes- 
timony (i). 

ICaption.] 

Now  comes  the  defendant,  by  R.  Y.,  its  attorney,  and  says 
that  in  the  records  and  proceedings  aforesaid  there  is  manifest 
error  in  this,  to  wit : 

First.  In  permitting  the  witness,  B.  F.,  to  answer  the  follow- 
ing question:  "What  authority  at  the  time  of  the  dates  of 
those  several  checks,  did  R.  C.  have  in  the  matter  of  endorsing 
checks  or  bills  and  such  for  your  company  ?"  and  in  overruling 
defendant's  objection  thereto. 

Second.  In  permitting  witness,  C.  B.,  to  answer. the  follow- 
ing question :  "As  a  matter  of  fact,  what  was  it  that  precipi- 
tated his  leaving  your  employ,"  and  in  overruling  defendant's 
obection  thereto. 

Third.  In  permitting  witness,  C.  B,  to  answer  the  following 
ing  question :  "Was  that  information  communicated  to  Rog- 
ers?" 

Fourth.  In  permitting  the  following  question  to  be  asked  wit- 
ness C.  B.  and  receiving  his  answer  thereto :  "Now,  go  on 
and  tell  us  what  was  communicated  to  Rogers  ?" 

Fifth.  In  refusing  the  following  question  to  be  asked  the 
witness  G.  B. :  "Will  you  .state  how  you  came  to  accept  that 
endorsement?" 

Sixth.  In  permitting  the  letter.  Exhibit  121,  to  be  read  in 
evidence. 

Seventh.  In  permitting  the  witness,  S.  R.,  to  answer  the  fol- 
lowing question:  "Did  you  question  that  explanation?" 

Eighth.  In  receiving  Exhibit  124  in  evidence. 

Ninth.  In  directing  that  the  jury  find  a  verdict  for  plaintiff 
for  the  full  amount  claimed. 

Wherefore,  defendant  prays  that  said  judgment  be  reversed. 

R.  Y., 
Attorney  for  Defendant. 
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(1)  See  C.  C.  A.  Rule  11  and  cases  collected,  90  Fed.  146. 

See  note  to  No.  1806. 

An  assignment  of  error  as  to  the  admission  or  rejection  of  evidence  must 
set  out  the  full  substance  of  the  evidence  admitted  or  rejected.  Am. 
Nat'l  Bank  vs.  Nat'l  Wall  Paper  Co.,  77  Fed.  Rep.  85,  23  C.  C.  A.  33; 
Lincoln  Sav.  Bank,  etc.,  Co.  vs.  Allen,  82  Fed.  Rep.  148,  27  C.  C.  A.  87. 

Each  ruling  with  reference  to  evidence  should  be  made  a  separate  as- 
signment of  error.  Laflin  vs.  Shackelford,  98  Fed.  Rep.  372,  39  C.  C. 
A.  102. 

Where  a  witness  is  not  permitted  to  answer  a  question  the  assignment 
of  error  should  set  out  the  full  substance  of  the  excepted  answer.  U.  S. 
vs.  Indian  Grave  Drainage  Dist.,  85  Fed.  Rep.  928,  29  C.  C.  A.  578. 

An  assignment  that  the  court  erred  in  admitting  in  evidence  a  certain 
paper  "  as  set  forth  in  the  bill  of  exceptions  "  is  insufficient.  Atlas  Dis- 
tilling Co.  vs.  Rheinstrom,  86  Fed.  Rep.  244,  30  C.  C.  A.  10. 

An  assignment  of  error  "  in  excluding  legal  and  proper  evidence  offered 
by "  or  "  in  admitting  illegal  and  improper  evidence "  is  insufficient. 
Nat'l  Bank  of  Commerce  vs.  First  Nat't  Bank,  61  Fed.  Rep.  809,  10  C.  C. 
A.  87. 


No.  1813. 

Assignment  of  Errors  to  a  Judgment  Sustaining  a  Demurrer 
to  Petition.  (1) 

The  District  Court  of  the  United  States, 

District  of '-. 

The  A.  B.  Company,  Plaintiff, 

vs 
The  Board  of  ]County  Commissioners 
of County, ,  Defendant. 

The  A.  B.  Company,  plaintiff  in  this  action,  in  connection 
with  and  as  part  of  its  petition  for  a  writ  of  error  filed  herein, 
makes  the  following  assignment  of  errors  which  it  avers  were 
committed  by  the  court  in  the  rendition  of  the  judgment 
against  this  plaintiff  appearing  upon  the  record  herein,  that  is 
to  say: 

First.  The  court  erred  in  holding  and  deciding  that  the  peti- 
tion of  plaintiff  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  defendant. 
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Second.  The  court  erred  in  sustaining  the  demurrer  of  the 
defendant  to  the  petition  of  the  plaintiff. 

Third.  The  court  erred  in  rendering  judgment  against  this 
plaintiff  upon  the  sustaining  of  the  demurrer  of  defendant. 

Fourth.  The  court  rendered  judgment  against  this  plaintiff, 
whereas  judgment  ought  to  have  been  rendered  in  favor  of  the 
plaintiff  and  against  the  defendant. 

Wherefore,  the  plaintiff  prays  that  the  said  judgment  may 
be  reversed. 

The  A.  B.  Company, 
By  X.  &  X.,  Its  Attorneys. 

(1)   See  note  to  No.  1B06. 

Where  a  demurrer  is  based  on  several  grounds  the  assignment  of  errors 
should  specify  separately  the  particular  ground  or  grounds  of  demurrer 
which  it  is  claimed  were  wrongly  ruled.  City  of  Anniston  vs.  Safe  Deposit  & 
Trust  Co.,  8s  Fed.  Rep.  856,  29  C.  C.  A.  457. 


No.  1814. 

Assignment  of  Errors  to  Judgment  on  Overruling  Demur- 
rer to  Answer. 

[Caption.] 

The  plaintiff  in  this  action,  in  connection  with  his  petition 
for  a  writ  of  error,  makes  the  following  assignment  of  errors, 
which  he  avers  occurred  upon  the  hearing  of  this  case,  to  wit : 

First.  The  court  erred  in  overruling  the  demurrer  of  plaintiff 
to  the  first  and  second  defenses  set  up  in  the  second  amended 
answer  of  the  defendant,  and  in  overruling  such  demurrer  to 
each  of  the  said  defenses. 

Second.  The  court  erred  in  sustaining  the  demurrer  to  the 
petition  of  the  plaintiff  with  the  amendment  filed  thereto. 

Third.  The  court  erred  in  refusing  to  grant  this  plaintiff 
leave  to  file  his  amended  petition  herein. 

Fourth.  The  court  erred  in  dismissing  the  plaintiff's  peti- 
tion, with  the  amendment  thereto,  and  in  entering  final  judg- 
ment upon  said  demurrer. 
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Fifth.    The  court  erred  in  entering  final  judgment  in  said 
case  against  this  plaintiff  for  costs. 

Wherefore,  the  plaintiff  prays  that  the  said  judgment  be 
reversed.  R.  X., 

Attorney  for  Plaintiff. 

(1)  See  note  to  Form  No.  1806,  Rule  11   C.  C.  A.,  R.  S.,  Sec.  997. 


No.  1815. 

Assignment  of  Errors  to  Judgment  for  Writ  of  Mandamus  to 
Compel  Levy  of  Taxes.  (1) 

The  District  Court  of  the  United  States 

For  the Division  of  the District  of . 

The  United  States  on  relation  of  R.  J., 
Receiver,  etc., 
vs. 
City  of . 

Now  come  the  defendants  and,  in  connection  with  their  peti- 
tion for  writ  of  error,  assign  the  following  errors  in  the  action 
and  proceedings  of  the  said  District  Court  in  said  cause : 

First.  The  court  erred  in  holding  and  adjudging  that  de- 
fendants' return  to  the  alternative  writ  of  mandamus  presented 
no  valid  or  sufficient  defense,  to  the  issuance  of  a  peremptory 
writ  as  prayed  in  the  relator's  petition. 

Second.  The  court  erred  in  adjudging  defendants'  return  in- 
sufficient, and  sustaining  demurrer  to  the  same. 

Third.  The  court  erred  in  awarding  peremptory  writ  of  man- 
damus. 

Fourth.  The  court  erred  in  holding  that  "the  power  to  make 
a  valid  contract  for  a  public  use  by  a  municipal  corporation, 
carries  with  it  by  implication  the  power  to  satisfy  a  judgment 
based  on  that  contract  by  the  levy  of  a  tax." 

Fifth.  The  court  erred  in  holding  that  defendant's  return 
was  subject  to  demurrer  because  of  its  failure  to  set  out  the 
facts  regarding  its  tax  levies  with  sufficient  fullness.    The  court 
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should  have  held  that  such  objection  could  only  be  made  by  a 
motion  to  make  the  answe»  more  specific,  and  that  it  could 
not  be  made  by  demurrer. 

Sixth.  The  court  erred  in  not  holding  and  adjudging  that 
defendant  city  had  no  power  to  levy  a  tax  for  the  payment  of 
the  relator's  judgment. 

Seventh.  The  court  erred  in  not  holding  and  adjudging  that 
the  return  showed  that  defendant  city  had  exhausted  its  power 
of  taxation  for  the  present  year,  and  had  no  power  to  levy  any 
further  tax. 

Eighth.  The  court  erred  in  not  holding  and  adjudging  that 
relator's  judgment  could  only  be  paid  out  of  the  revenues 
realized  by  defendant  city  from  the  taxes  which  it  was  author- 
ized to  levy  for  general  purposes,  and  that  no  tax  in  excess 
of  the  rate  to  which  said  defendant  is  limited  by  law  for  gener- 
al purposes  could  be  levied  by  defendant  for  payment  of  said 
judgment. 

Ninth.  The  court  erred  in  not  holding  and  adjudging  that 
defendant  city  had  no  power  to  levy  a  tax  in  excess  of  seventy- 
five  cents  on  the  one  hundred  dollars  for  any  one  year,  and  that 
it  had  already  levied  that  amount  for  the  present  year  prior  to 
the  issuance  of  the  alternative  writ  of  mandamus. 

Wherefore,  defendants  pray  that  said  errors  be  corrected  and 
the  judgment  of  the  District  Court  reversed. 

X.  &  X., 
Attorneys  for  Defendants. 

(1)  See  note  to  Form  No.  1806,  Rule  11  C.  C.  A.,  R.  S.,  Sec.  997, 
1012,  and  Supreme  Court  Rule  21,  Sees.  2  and  4. 

A  judgment  granting  or  refusing  a  writ  of  mandamus  is  reviewable 
on  writ  of  error  and  not  appeal.  Muhlenburg  County  v  Dyer  13  C 
C.  A.  664,  65  Fed.  634. 
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WRIT  OF  ERROR  FROM  THE  SUPREME  COURT  TO 
A  DISTRICT  COURT.(l) 

No.  1816. 

Petition  for  Writ  of  Error  from  the  Supreme  Court  of  the 
United  States  to  the  District  Court.  (2) 

The  District  Court  of  the  United  States 
For  the District  of . 

A.  B,  ^ 

Plaintiff  in  Error, 

Petition  for  Writ  of  Error. 

vs-  >  At  Law. 

CD., 

Defendant  in  Error. 

And  now  comes  A.  B.,  plaintiff  [or  defendant]  herein  and 
says : 

That  on  or  about  the day  of ,  the  District  Court 

entered  a  judgment  herein  in  favor  of  the  defendant  [or 
plaintifif]  and  against  this  plaintiff  [or  defendant]  in  which 
judgment  and  the  proceedings  had  prior  thereto  in  this  cause, 
certain  errors  were  committed  to  the  prejudice  of  this  plain- 
tiff [or  defendant],  all  of  which  will  more  in  detail  appear 
from  the  assignment  of  errors  which  is  filed  with  this  petition. 

Wherefore,  this  pliaintiff  [or  defendant]  prays  that  a  writ 
of  error  may  issue  in  this  behalf  out  of  the  Supreme  Court  of 
the  United  States  for  the  correction  of  errors  so  complained 
of,  and  that  a  transcript  of  the  record,  proceedings  and  papers 
in  this  cause,  duly  authenticated,  may  be  sent  to  the  Supreme 
Court  of  the  United  States.  R.  X., 

Attorney  for  Plaintiff  [or  Defendant]. 
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(1)  This  jurisdiction  is  given  to  the  Supreme  Court  in  Judicial 
Code,  Sec.  238,  which  brings  forward  in  general  Sec.  5  of  the  Circuit 
Court  of  Appeals  Act  of  M'arch  3,  1891,  and  exists  in  the  five  cases 
there  enumerated.  Similar  jurisdiction  is  conferred  upon  the  Supreme 
Court  in  the  cases  stated   below,  namely: 

River  and  Harbor  Appropriations  Act,  March  3,  1899,  30  Stat.  L. 
1153;  Interstate  Commerce  Act  of  February  19,  1903,  32  Stat.  L.  894, 
Sec.  3,  proviso;  Trade  Combinations  and  Trusts  Act,  February  11, 
1903,  32  Stat.  L.  823;  Sec.  2;  Criminal  Appeals  Act,  March  2,  1907, 
34  Stat.  L.  1246;  Act  Abolishing  the  Commerce  Court,  October  22, 
1913,  38  Stat.  L.  220,  contained  in  the  Deficiencies  Appropriation  Act; 
•  Cases  arising  under  Judicial  Code,  Sees.  181,  242  and  243  (C.  Cls.); 
Tucker  Act,  March  3,  1887,  24  Stat.  L.  506. 

(2)  This  petition,  should  be  entitled  and  filed  in  the  court  in  which 
the  trial  was  had  and  an  assignment  of  errors  filed  with  the  petition. 
Supreme  Court  Rule  35.  A  formal  petition  is  not  absolutely  neces- 
sary. Davidson  v.  Lanier,  4  Wall.  447;  Ex  parte  Virginia  Commis- 
sioiiers,  112  U.  S.  177. 

A  writ  of  error  may  be  allowed  in  term  time  or  in  vacation  by  any 
justice  of  the  Supreme  Court  or  by  any  judge  of  the  District  Court 
within  his  district,  or  any  circuit  judge  assigned  to  the  District  Court. 
Supreme  Court  Rule  36,  but  the  application  should  not  be  made  to 
the  Supreme  Court  en  banc.    In  re  Ingalls,  139  U.  S.  548. 

The  time  limit  for  a  writ  of  error  returnable  to  the  Supreme  Court 
is  three  months.  R.  S.,  Sec.  1008  is  displaced  by  39  Stat.  L.  727. 
Holt  V.  Indiana  Mfg.  Co.,  176  U.  S.  68;  Allen  v.  So.  Pac.  Ry.  Co., 
173  U.  S.  479.  The  time  does  not  begin  to  run  until  a  motion  for 
new  trial  is  disposed  of.    Kingman  v.  Western  Mfg.  Co.,  170  U.  S.  675. 

Actions  at  law  can  be  brought  to  the  Supreme  Court  only  by  writ 
of  error  and  not  by  appeal.  Sarchet  v.  U.  S.,  12  Pet.  143;  Bevins  v. 
Ramsey,  11  How.  185;  U.  S.  v.  Hailey,  118  U.  S.  233. 

As  to  amending  petition,  see  In  re  Wright,  134  U.  S.  136. 

A  case  may  be  removed  from  a  District  Court  directly  to  the  Su- 
preme Court  of  the  United  States  if  the  jurisdiction  of  District  Court 
rests  solely  on  the  ground  that  the  suit  arises  under  the  constitution, 
laws  and  treaties  of  the  United  St;.tes,  Am.  Sugar  Co.  v.  New  Orleans, 
181  U.  S.  277;  or  if  after  the  jurisdiction  of  the  District  Court  attaches 
on  the  ground  of  diverse  citizenship  issues  are  raised  the  decision  of 
which  brings  the  case  within  either  of  the  classes  set  forth  in  Sec.  5 
of  the  Act  of  March  3,  1891,  26  Stat.  L.  826  (now  Judicial  Code,  Sec. 
238);  Loeb  v,  Columbia  Trustees,  179  U.  S.  472.     See  page  2750,  ante. 
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No.  1817. 


Petition  for  Writ  of  Error  from  Supreme  Court  to  District 

Court  After  Judgment  in  District  Court  on  Mandate 

from  Circuit  Court  of  Appeals. 

[Caption.] 

And  now  comes  The  Delaware,  Lackawanna  and  Western 
Railroad  Company,  the  plaintiff  in  error  herein,  and  says : 

That  on  or  about  the  thirteenth  day  of  May,  1914,  the 
United  States  District  Court  for  the  Eastern  District  of  New 
York  entered  judgment  herein  in  favor  of  the  defendant  in 
error  and  against  the  plaintiff  in  error,  for  the  sum  of 
thirty-six  thousand  ninety-nine  dollars  and  eighty  cents 
($36,099.80),  which  said  judgment  and  the  proceedings  of 
said  District  Court  in  relation  thereto,  all  having  been  re- 
viewed by  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Judicial  District  upon  a  writ  of  error,  have  been  by 
said  Circuit  Court  of  Appeals,  unanimously  afi&rmed  with 
costs  by  its  decree  made  on  January  22,  1915,  and  entered 
in  the  ofHce  of  the  clerk  of  said  court  on  January  26,  1915, 
and  a  mandate  having  been  issued  to  said'  District  Court  in 
accordance  with  said  decree,  an  order  of  said  Eastern  District 
Court  was  entered  in  the  ofHce  of  its  clerk  on  the  29th  day 
of  January,  1915,  decreeing  that  the  said  judgment  of  the 
United  States  Circuit  Court  of  Appeals  in  the  Second  Circuit 
be  made  the  order  and  judgment  of  the  said  District  Court 
and  that  the  defendant  in  error  have  judgment  against  the 
plaintiff  in  error  for  the  sum  of  twenty-five  dollars  ($25.00) 
costs  as  taxed  in  the  United  States  Circuit  Court  of  Appeals, 
together  with  the  sum  of  seventy  cents  ($0.70),  the  clerk's 
fees  on  filing  said  mandate  and  filing  and  entering  said  order, 
amounting  in  all  to  the  sum  of  twenty-five  dollars  and  seventy 
cents  ($25.70),  in  which  judgment  and  proceedings  of  the 
said  Circuit  Court  of  Appeals  certain  errors. were  committed 
to  the  prejudice  of  this  plaintiff  in  error,  all  of  which  will 
appear  in  more  detail  in  the  assignment  of  errors  which  is 
filed  with  this  petition. 
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Wherefore,  the  plaintiff  in  error  prays  that  a  writ  of  error 
may  issue  in  this  behalf  from  the  United  States  Supreme 
Court  for  the  correction  of  the  errors  so  complained  of  and 
that  a  transcript  of  the  record,  proceedings  and  papers  in  this 
cause,  duly  authenticated,  may  be  sent  to  the  said  United 
States  Supreme  Court.  (1) 

Dated,  New  York  City,  February  1,  1915. 

A.  B., 
C.  D., 
Attorneys  for  The  Delaware,  Lackawanna  and 
Western  Railroad  Company. 

(1)  See  Union  Trust  Co.  v.  Westhus,  228  U.  S.  519,  57  L.  Ed.  947; 
Shapiro  v.  U.  S.,  235  U.  S.  412,  59  L.  Ed.  291. 

Amendment  of  Writ  of  Error.  A  writ  of  error  may  be  amended 
in  the  Supreme  Court  at  any  time  on  grounds  set  out  in  R.  S.  U.  S., 
Sec.  lOOS,  e.  g.,  a  writ  not  under  the  seal  of  the  court  issuing  it, 
and  not  bearing  teste  of  the  date  of  issuance.  Alaska  Mining  Co. 
V.  Keating,  116  Fed.  561,  53  C.  C.  A.  655.  A  writ  defective  by  reason 
of  absence  of  party.  Gilbert  v.  Hopkins,  198  Fed.  849,  117  C.  C.  A. 
849;  Clinchfield  Fuel  Co.  v.  Titus,  226  Fed.  574,  141  C.  C.  A.  330. 

Where  Both  Parties  Appeal  Only  One  Record  Needed.  One  record 
is  sufficient  where  both  parties  appeal  to  the  Supreme  Court.  R.  S. 
U.  S.,  Sec.  1013.     This  applies  also  to  the  Circuit  Court  of  Appeals. 

Certificate — Sufficiency.  Where  a  certificate  is  made,  see  as  to 
sufficiency  Bogart  v.  Sou.  Pac.  Ry.  Co.,  228  U.  S.  137,  57  L.  Ed.  768; 
Mechanical  Appliance  Co.  v.  Castleman,  215  U.  S.  437,  54  L.  Ed.  272; 
Nenner  v.  G.  N.  Ry.  Co.,  209  U.  S.  24,  52  L.  Ed.  666. 

Bill  of  Exception  Upon  Certificate.  Good  practice  demands  ordi- 
narily a  bill  of  exceptions  when  the  question  of  jurisdiction  is 
certified.  Nichols  Lumber  Co.  v.  Franson,  203  U.  S.  278,  51  L.  Ed. 
181;  Chicago  v.  Mills,  204  U.  S.  321,  51  L.  Ed.  504. 

Appellate  Court  Does  not  Issue  Execution.  R.  S.  U.  S.,  Sec.  701, 
specifies  the  power  of  the  Supreme  Court  of  the  United  States  over 
the  judgment,  etc.  of  the  District  Court,  but  prohibits  Supreme  Court 
from  issuing  execution,  requiring  the  issue  of  a  mandate  to  the  in- 
ferior court  for  the  awarding  of  execution.  This  is  applied  to  the 
Circuit  Court  of  Appeals  by  Sec.  11  of  Act  of  March  3,  1891,  26  Stat. 
L.  121.    U.  S.  V.  Ills.  Surety  Co.,  226  Fed.  653,  141  C.  C.  A.  409. 

Review  Exclusively  in  Supreme  Court — (a)  When  Only  Federal 
Question  Involved.  Where  there  is  no  allegation  of  diversity  of 
citizenship,  or  diversity  is  plainly  absent,  and  the  jurisdiction  of  the 
District  Court  is  invoked  solely  on  the  ground  that  the  suit  arises 
under  the  constitution  of  the  United  States,  the  exclusive  power  of 
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review  is  vested  in  the  Supreme  Court.  (Citing  authorities,  including 
Carolina  Glass  Co.  v.  S.  Ca.,  240  U.  S.  305,  318.)  Raton  W.  W.  Co. 
V.  Raton,  249  U.  S.  SS2,  63  L.  Ed.  768. 

(b)  When  Tucker  Act  Involved.  The  Supreme  Court  has  exclusive 
jurisdiction  to  review  by  error  proceedings  the  judgment  of  the  Dis- 
trict Court  in  a  case  of  claim  against  the  United  States,  provided  for 
by  the  Tucker  Act  of  March  3,  1887,  24  Stat.  L.  SOS,  and  this  exclusive 
jurisdiction  was  not  disturbed  by  the  Judicial  Code.  Fritch  v.  U.  S., 
248  U.  S.  458,  63  L.  Ed.  359;  following  rulings  in  U.  S.  v.  Davis,  131 
U.  S.  36,  atid  Reid  v.  U.  S.,  211  U.  S.  529,  and  stating  that  there  "can 
be  no  room  whatever  for  difference  of  opinion  that  the  effect  of  the 
ruling  in  Reid  v.  U.  S.  was  to  overrule  the  Ogden  case"  (148  U.  S. 
390);  further  stating  at  page  463  that  in  the  case  of  U.  S.  v.  Buffalo 
Pitts  Co.,  234  U.  S.  228,  there  was  a  "mere  inadvertent  assumption  of 
jurisdiction  rather  than  a  decision  that  such  jurisdiction  existed." 
(Here  the  claims  case  went  to  Circuit  Court  of  Appeals,  and  on  error 
to  Supreme  Court,  and  judgment  affirmed.) 

Judgment  in  Proceeding  to  Set  Aside  a  Judgment  Reviewable  in 
Circuit  Court  of  Appeals.  A  proceeding  to  set  aside  a  default  judg- 
ment in  the  court  rendering  it,  on  the  ground  of  failure  to  serve 
process  in  the  original  action,  is  an  independent  action,  and  the  juris- 
diction of  the  District  Court  to  entertain  the  proceeding  has  no  rela- 
tion to  the  jurisdiction  over  the  original  action;  hence  error  for  review 
on  ground  of  no  jurisdiction  can  not  be  prosecuted  in  Supreme  Court 
under  Judicial  Code,  Sec.  238.  The  remedy  is  by  error  to  the  Circuit 
Court  of  Appeals.  Stevirmac  Oil  Co.  v.  Dittman,  245  U.  S'.  210,  62 
L.  Ed.  248. 

Scope  of  Review.  Where  plaintiff  in  error  claims  that  a  construc- 
tion placed  upon  a  statute  in  the  District  Court  renders  it  unconstitu- 
tional, the  question  in  the  Supreme  Court  is  not  only  as  to  the  con- 
struction and  application  of  the  statute,  but  of  the  scope  of  the  six- 
teenth) amendment  under  which  the  statute  has  authorization,  and 
having  jurisdiction  in  error  on  the  latter  ground,  the  Supreme  Court 
will  consider  both.    Towne  v.  Eisner,  245  U.  S.  418,  425,  62  L.  Ed.  372. 

Where  on  error  direct  from  the  District  Court  to  the  Supreme  Court 
in  a  criminal  case  involving  constitutional  issues,  the  constitutional 
questions  are  resolved  against  the  plaintiff  in  error,  the  Supreme 
Court  will  nevertheless  consider  and  pass  upon  the  other  questions 
raised.  Goldman  v.  U.  S.,  245  U.  S.  474,  476,  62  L.  Ed.  410;  Brolan  v. 
U.  S.,  236  U.  S.  216-218,  59  L.  Ed.  544. 

No  Right  to  Mandamus  where  Error  or  Certiorari  Provided  for.. 
-  Mandamus  does  not  lie  to  control  the  District  Court  on  constitutional 
question  when  error  or  certiorari  are  provided  for  review;  and  so  held 
where  a  District  Court  refused  to  remand  a  case  to  a  state  court  of 
another  state  whence  it  was  wrongfully  removed.  Inconvenience  and 
expense  of  the  methods  of  review  provided  are  not  controlling.  Ex 
parte  Park  Square  Automobile  Station,  244  U.  S.  412,  61  L.  Ed.  1231. 
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Criminal  Appeals  Act.  Under  the  Criminal  Appeals  Act  (March  2, 
1907,  34  Stat.  L.  1246),  a  writ  pf  error  from  the  Supreme  Court  to  the 
District  Court  may  be  prosecuted  by  the  United  States  unless  the 
verdict  is  in  favor  of  the  defendant. 

Under  the  Criminal  Appeals  Act  the  Supreme  Court  accepts  the 
District  Court's  interpretation  of  the  indictment  and  confines  itself  to 
that  court's  construction  of  the  statute.  U.  S.  v.  Colgate  &  Co.,  250 
U.  S.  300,  63  L.  Ed.  992. 


No.  1818. 

Order  Allowing  Writ  of  Error  from  the  Supreme  Court  to 
a  District  Court.  (1) 

The  District  Court  of  the  United  States 
For  the District  of . 


A.  B., 

Plaintiff, 

vs. 
C.  D., 

Defendant. 


>    At  Law. 


This  day  of comes  the  plaintifif  [or  defendant] 

by  his  attorney  and  files  herein  and  presents  to  the  court  his 
petition  praying  for  the  allowance  of  a  writ  of  error,  and  an 
assignment  of  errors  intended  to  be  urged  by  him,  praying 
also  that  a  transcript  of  the  record  and  proceedings  and  pa- 
pers upon  which  the  judgment  herein  was  rendered,  duly 
authenticated,  may  be  sent  to  the  Supreme  Court  of  the 
United  States,  and  that  such  other  and  further  proceedings 
may  be  had  as  are  proper  in  the  premises. 

On  consideration  whereof  the  court  does  allow  the  writ  of 
error  upon  the  plaintifif  [or  defendant]  giving  bond  according 
to  law  in  the  sum  of  $ ,  which  shall  operate  as  a  superse- 
deas bond. 

(1)  A  writ  of  error  may  be  allowed  by  a  justice  of  the  Supreme 
Court,  a  circuit  judge  assigned  to  the  District  Court,  or  a  district 
judge  within  his  district.     Supreme  Court  Rule  36. 
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No.  1819. 


Writ  of  Error  from  the  Supreme  Court  to  a  District  Court.  (1) 

The  United  States  of  America,  ss. 

The  President  of  the  United  States  of  America  to  the  Judges 

of  the  District  Court  of  the  United  States  for  the  

District  of ,  Greeting : 

Because  in  the  records  and  proceedings,  and  also  in  the 
rendition  of  the  judgment  of  a  plea  which  is  in  the  said 
Circuit  Court,  before  you,  between  A.  B.,  plaintiff,  and  C.  D., 
defendant,  a  manifest  error  has  happened,  to  the  great  dam- 
age of  the  said  A.  B.  [or,  C.  D.],  as  by  his  complaint 
appears.  We  being  willing  that  the  error,  if  any  has  been, 
should  be  duly  corrected,  and  full  and  speedy  justice  done  to 
the  parties  aforesaid  in  this  behalf,  do  command  you,  if 
judgment  be  therein  given,  that  under  your  seal,  distinctly 
and  openly,  you  send  the  record  and  proceedings  aforesaid, 
with  all  things  concerning  the  same,  to  the  Supreme  Court 
of  the  United   States,  together  with  this  writ,   so  that  you 

may  have  the  same  at  the  city  of  Washington  on  the  

day  of  ^  next,  in  the  said  Supreme  Court,   to  be  then 

and  there  held,  that  the  record  and  proceedings  aforesaid 
being  inspected,  the  said  Supreme  Court  may  cause  further 
to  be'  done  to  correct  that  error,  what  of  right,  and  accord- 
ing to  the  laws  and  customs  of  the  United  States,  should 
be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  chief  justice 

of  the  United  States,  the  day  of ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  ninety  ,  and 

of  the  independence  of  the  United  States  of  America  the 
one  hundred  and  . 

[Seal]  B.  R., 

Cleric  of  the  District  Court  of  the  United 

Allowed  by  States  for  the  District  of  . 

H.  S., 

District  Judge   [or  as  may  be]. 
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(1)  A  writ  of  error  may  be  allowed  by  a  justice  of  the  Supreme 
Court,  or  a  circuit  judge  assigned  to  a  district,  or  by  any  district  judge 
within  his  district,  the  proper  security  to  be  taken  and  the  citation 
signed  by  him;  and  he  may  also  grant  a  supersedeas  and  stay  of  exe- 
cution or  all  proceedings  pending  such  writ  of  error.  Supreme  Court 
Rule  36. 

A  writ  of  error  is  regularly  allowed  by  a  judge  or  justice,  but  it  is 
enough  that  it  is  issued  and  served  by  a  copy  lodged  with  the  clerk  of 
the  court  to  which  it  is  directed.  Davidson  v.  Lanier,  4  Wall.  447; 
Ex  parte  Virginia  Commissioners,  112  U.  S.  177. 

It  is  well  settled  that  cases  at  law  can  be  brought  to  the  Supreme 
Court  only  by  writ  of  error.  Sarchet  v.  U.  S.,  12  Pet.  143;  Bevins  v. 
Ramsey,  11  How.  185;  Burrows  v.  Carrow,  15  Wall.  682;  Stringfellow 
v.  Cain,  99  U.  S.  610;  U.  S.  v.  Union  Pac.  R.  Co.,  lOS  U.  S.  263;  Hecht 
V.  Boughton,  lOS  U.  S.  235;  Wolf  v.  Hamilton,  108  U.  S.  IS;  U.  S.  v. 
Hailey,  118  U.  S.  233. 

Jurisdiction  does  not  depend  upon  the  amount  in  dispute  in  cases 
taken  by  writ  of  error  or  appeal  from  the  District  Courts  to  the  Su- 
preme Court  of  the  United  States  under  the  Act  of  March  3,  1891  (now 
contained  in  the  Judicial  Code).    The  Paquete  Habana,  175  U.  S.  683. 

A  writ  of  error  is  sued  out  within  the  meaning  of  the  statute  when 
it  is  filed  in  the  clerk's  office.  "It  is  the  filing  of  the  writ  that  removes 
the  record  from  the  inferior  to  the  Appellate  Court,"  is  the  declaration 
of  the  Supreme  Court  as  early  as  the  year  1850,  and  which  has  been 
repeated  in  numerous  cases.  Brooks  v.  Norris,  11  How.  204-207;  Mus- 
sina V.  Cavazos,  6  Wall.  355;  Scarborough  v.  Pargoud,  108  U.  S.  567, 
2  Sup.  Ct.  877;  PoUeys  v.  Improvement  Co.,  113  U.  S.  81,  5  Sup.  Ct. 
369;  Credit  Co.  v.  Arkansas  Cent.  Ry.  Co.,  128  U.  S.  260,  9  Sup.  Ct.  lOT'. 

Where  a  judgment  is  rendered  against  two  or  more  jointly,  all  must 
join  in  suing  out  the  writ  of  error,  unless  those  who  have  joined  have 
been  invited  to  come  in  and  have  refused;  and  proof  that  this  has  been 
done  must  be  made  to  appear  by  the  record,  before  a  writ  of  error  by 
less  than  the  whole  can  be  allowed.  Masterson  v.  Herndon,  10  Wall. 
416;  Simpson  v.  Greeley,  20  Wall.  152;  Estis  v.  Trabue,  128  U.  S.  225; 
Hardee  v.  Wilson,  146  U.  S.  179;  Davis  v.  Mercantile  Trust  Co.,  152 
U.  S.  590;  Beardsley  v.  Arkansas  &  L.  Ry.  Co.,  158  U.  S.  123. 

But  where  judgment  in  a  District  Court  is  rendered  against  several 
persons  it  is  not  necessary  for  all  of  them  to  join  in  prosecuting  a  writ 
of  error,  where  the  judgment  is  final  or  separable.  Hanrick  v.  Patrick, 
119  U.  S.  156,  164;  Germain  v.  Mason,  12  Wall.  259;  Cox  v.  U.  S.,  6 
Pet.  172. 

The  time  limit  for  a  writ  of  error  returnable  to  the  Supreme  Court 
of  the  United  States  is  three  months  after  a  final  judgment  is  ren- 
dered.   39  Stat.  L.  727,  Act  of  Sept.  6,  1916. 

A  writ  of  error  should  be  made  returnable  not  exceeding  thirty  days 
from  the  signing  of  the  citation.  Supreme  Court  Rule  8,  except  where 
time  is  extended  to  sixty  days  therein. 
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Writs  of  error  returnable  to  the  Supreme  Court  may  be  issued  by 
the  clerks  of  the  District  Courts.  R.  S.  Sec.  1004;  see  Ex  parte  Ral- 
ston, 119  U.  S.  613.  Even  when  signed  by  a  justice  of  the  Supreme 
Court.    In  re  Classen,  140  U.  S.  200,  205. 

As  to  amending  writs  of  error  in  the  Supreme  Court,  see  R.  S. 
Sec.  IGOS;  Estis  v.  Trabue,  128  U.  S.  ZiS;  Evans  v.  Brown,  109  U.  S. 
180;  Tex  Pac.  Ry.  Co.  v.  Kirk,  111  U.  S.  486;  Walton  v.  Chair  Co.,  157 
U.  S.  342. 


No.  1820. 

Summons  and  Severance. 
For  form  of  summons  and  severance  see  Form  No.  1796. 


No.  1821. 

Certificate  of  Judge  that  a  Question  of  Jurisdiction  is  in  Issue 
Under  Judicial  Code,  Sec.  238. 

[Caption  in  Trial  Court.] 

In  this  cause  I  hereby  certify  that  the  order  of  dismissal 
herein  made  is  based  solely  on  the  ground  that  no  Federal 
question  was  involved,  and  that  the  declaration,  in  my 
opinion,  disclosed  the  infraction  of  no  right  arising  under 
or  out  of  the  Federal  laws  or  constitution;  and  that  treating 
the  demurrer  as  presenting  this  question  of  jurisdiction,  and 
acting  also  independently  of  the  demurrer,  and  on  the  court's 
own  motion,  the  suit  is  dismissed  only  for  the  reasons  above 
stated;  that  is,  that  the  controversy,  not  arising  under  the 
laws  and  Constitution  of  the  United  States  there  is  conse- 
quently no  jurisdiction  of  the  District  Court  of  the  United 
States. 

This  certificate  is  made  conformably  to  Judicial  Code, 
Sec.  238,  and  the  opinion  filed  herein'  is  made  a  part  of  the 
record  and  will  be  certified  and  sent  up  as  a  part  of  the 
proceedings,  together  with  this  certificate. 

This day  of ,  A.  D.  .  C.  D., 

District  Judge  holding  the  District  Court  of  the  United 
States  for  the  .  District  of  . 
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(1)  A  certificate  from  the  court  below  specifying  the  question  of 
jurisdiction  to  be  decided  is  absolutely  necessary  for  the  exercise  of 
jurisdiction  by  the  Supreme  Court  on  a  writ  of  error  or  appeal  remov- 
ing a  case  from  a  District  Court  under  the  first  clause  of  Sec.  5  of  the 
Act  of  March  3,  1891,  26  Stat,  at  L.  826  (now  Judicial  Code,  Sec.  238). 
Davis  V.  Geissler,  162  U.  S.  290,  and  cases  there  collated. 

Where  the  record  shows  that  the  only  matter  tried  and  decided  in 
the  court  below,  and  the  petition  for  writ  of  error  or  appeal  asked  only 
for  the  review  of  the  judgment  on  the  jurisdictional  question,  it  has 
been  held  to  be  a  sufficient  certificate.  Excelsior  Co.  v.  Pacific  Bridge 
Co.,  185  U.  S.  285;  Imp.  Co.  v.  Gibney,  160  U.  S.  217;  Shields  v.  Cole- 
man, 157  U.  S.  16«;  Smith  v.  McKay,  Itel  U.  S.  355. 

This  certificate  must  be  granted  during  the  term  at  which  the  judg- 
ment or  decree  was  entered.  The  Bayonne,  159  U.  S.  687;  Colvin  v. 
Jacksonville,  158  U.  S.  456. 

Where  the  jurisdiction  of  the  District  Court  depends  upon  diverse 
citizenship,  the  only  question  that  can  be  considered  by  the  Supreme 
Court  on  a  writ  of  error  to  the  District  Court  is  whether  or  not  the 
District  Court  had  jurisdiction.  Shunk  v.  Moline,  Milburn  &  Stod- 
dart  Co.,  W7  U.  S.  500;  McLish  v.  Roff,  141  U.  S.  661. 

Such  cases  are  entitled  to  be  advanced  in  the  Supreme  Court  on 
motion.    Supreme  Court  Rule  32. 


No.  1822. 

Certificate  of  Judge  that  Question  of  Jurisdiction  Under  th« 
Patent  Laws  is  in  Issue  Under  Judicial  Code,  Sec.  238. 

[Caption  in   Trial  Court.'] 

In  this  case  I  hereby  certify  that  the  judgment  of 'dis- 
missal herein  is  based  solely  on  the  ground  that  the  cause 
set  forth  in  the  declaration  in  my  opinion  is  not  one  arising 
under  the  patent  laws  of  the  United  States,  and  no  other 
ground  of  jurisdiction  appears  from  the  record  in  this  case, 
and  that  the  case  is  dismissed  for  want  of  jurisdiction  for 
the  reason  above  stated. 

This  certificate  is  made  conformably  to  Judicial  Code, 
Sec.  238,  and  the  opinion  filed  herein  is  made  a  part  of  the 
record  and  will  be  certified  and  sent  up  as  a  part  of  the 
proceedings  together  with  this  certificate. 

Dated  this  day  of  ,  A.  D.  . 

C.  D., 

District  Judge  holding  the  District  Court  of  the 

United  States  for  the District  of 

(1)  See  note  to  No.  1821. 
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No.  1823. 

Certificate  of  Judge  that  Question  of  Jurisdiction  Founded 

Upon  Diverse  Citizenship  is  in  Issue  Under  Judicial 

Code,  Sec.  238. 

[Caption  in   Trial  Court.] 

In  this  cause  I  hereby  certify  that  the  judgment  of  dis- 
missal herein  made  is  based  solely  on  the  ground  that  the 
record  does  not  show  that  the  controversy  involved  is  one, 
in  my  opinion,  between  citizens  of  different  states,  but  that 
it  appears  from  the  record  that  some  of  the  defendants  and 
some  of  the  plaintiffs  are  in  fact  citizens  of  the  same  state, 
and  no  other  ground  of  jurisdiction  appears  from  the  record. 
The  case  is  dismissed  only  for  the  reason  above  stated,  that 
is,  that  the  controversy  is  not  between  citizens  of  different 
states  and  .  consequently  the  Circuit  Court  of  the  United 
States  has  no  jurisdiction. 

This  certificate  is  made  conformably  to  the  Judicial  Code, 
Sec.  238,  and  the  opinion  filed  herein  is  made  a  part  of  the 
record  and  will  be  certified  and  sent  up  as  a  part  of  the 
proceedings   together  with  this  certificate. 

Dated  this  day  of ,  A.  D.  . 

W.  T., 
United  States  District  Judge. 

(1)  See  note  to  No.  1821. 


No.  1824. 

Bond  on  Writ  of  Error  from  the  Supreme  Court  to  a 
District  Court.  (1) 

Know  all  men  by  these  presents,  that  we,  A.  B.,  as  prin- 
cipal, an(J  S.  R.  and  G.  P.,  as  sureties,  are  held  and  firmly 

bound  unto  C.  D.  and  E.  F.  in  the  full  and  just  sum  of 

dollars  ($ )  to  be  paid  to  the  said  C.  D.  and  E.  F.,  their 

certain  attorneys,  executors,  administrators  or  assigns;  to 
which  payment,  well  and  truly  to  be  made,  we  bind  ourselves, 
our  heirs,  executors  and  administrators,  jointly  and  severally, 
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by  these  presents.     Sealed  with  our  seals  and  dated  this 


day  of ,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and . 

Whereas,  lately  at  a  District  Court  of  the  United  States 
in-  a  suit  pending  in  said  court,  between  A.  B.,  plaintiff 
and  C.  D.  and  E.  F.,  defendants,  a  judgment  was  rendered 
against  the  said  A.  B.,  and  the  said  A.  B.  having  obtained  a 
writ  of  error  and  filed  a  copy  thereof  in  the  clerk's  office  of 
the  said  court  to  reverse  the  judgment  in  the  aforesaid  suit, 
and  a  citation  directed  to  the  said  C.  D.  and  E.  F.,  citing 
and  admonishing  them  to  be  and  appear  at  a  session  of  the 
Supreme  Court  of  the  United  States  to  be  holden  at  the  city 
of  Washington,  on  the day  of next. 

Now,  the  condition  of  the  above  obligation  is  such,  that  if 
the  said  A.  B.  shall  prosecute  said  writ  of  error  to  effect,  and 
answer  all  damages  and  costs  if  he  fail  to  make  his  plea 
good,  then  the  above  obligation  to  be  void;  else  to  remain 
in  full  force  and  virtue. 

Sealed  and  delivered  in  presence  of 

S.  S.,  A.  B.,     [Seal.] 

T.  T.  S.  R.,     [Seal.] 

G.  P.,     [Seal.] 
Approved  by  H.  S., 

Justice  of  the  Supreme  Court. 

(1)  The  bond  on  writ  of  error  or  an  appeal  removing  a  case  from  a 
District  Court  to  the  Supreme  Court  of  the.  United  States  may  be 
allowed  by  any  justice  of  the  Supreme  Court,  or  by  any  district  judge 
within  his  district,  or  any  circuit  judge  assigned  to  the  District  Court. 
Supreme  Court  Rule  36. 

As  to  form  of  bond  and  its  effect  as  a  supersedeas,  see  note  to 
Form  No.  1797.  _ 

No.  1825. 
Citation  to  Defendant  in  Error.(l) 
The  United  States  of  America,  ss. 
To  C.  D.,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and  appear  at 
a  Supreme  Court  of  the  United  States,  to  be  holden  at  the 
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city  of  Washington,  on  the  day  of  next (2),  pur- 
suant to  a  writ  of  error  filed  in  the  clerk's  office  of  the  Dis- 
trict Court  of  the  United   States  for  the  District  of 

,  wherein  A.  B.   is  plaintifif  and  you  are  defendant  in 

error,  to  show  cause,  if  any  there  be,  why  the  judgment 
rendered  against  the  said  plaintiff  in  error  as  in  the  said 
writ  of  error  mentioned  should  not  be  corrected,  and  speedy 
justice  be  done  to  the  parties  in  that  behalf. 

Given  under  my  hand  at  the  city  of  ,  in  the  district 

above  named,  this day  of  — ' — ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  .  J.  S., 

Judge  of  the  District  Court  of  the  United 
States  for  the  District  of  . 

(1)  A  citation  is  essential.  R.  S.,  Sec.  999.  Notice  of  a  writ  of  error 
given  in  open  court  at  the  same  term  the  judgment  is  rendered  is  not 
equivalent  to  the  citation.  In  this  respect  writs  of  error  differ  from 
appeals  taken  in  open  court.    U.  S.  v.  Phillips,  121  U.  S.  254. 

The  citation  should  be  addressed  to  the  defendant  in  error,  Peale  v. 
Phipps,  8  How.  256;  and  signed  by  a  judge  of  the  Supreme  Court,  or  a 
circuit  judge  assigned  to  the  District  Court,  or  any  district  judge 
within  his  district.  Supreme  Court  Rule  36;  In  re  Classen,  140  U.  S. 
200. 

The  citation  should  be  returnable  within  thirty  days  from  the  date 
of  signing  it,  whether  the  return  day  fall  within  vacation  or  term  time, 
and  be  served  before  the  return  day.  Supreme  Court  Rule  8,  para- 
graph 5,  which  also  provides  for  exceptions.  A  writ  of  error  will  not 
be  dismissed  if  a  citation  is  made  returnable  less  than  thirty  days  after 
the  writ  was  granted.    Seagrist  v.  Crabtree,  127  U.  S.  773. 

The  citation  must  be  served  before  the  return  day.  Supreme  Court 
•Rule  8,  paragraph  S;  Nat'l  Bank  v.  Bank  of  Commerce,  99  U.  S.  608. 
The  service  of  a  citation  may  be  made  upon  the  attorney  of  the  de- 
fendant in  error  in  the  suit  below.  Bacon  v.  Hart,  1  Black,  38;  Bigler 
v.  Waller,  12  Wall.  142,  even  though  the  attorney  has  withdrawn  from 
the  case.  U.  S.  v.  Curry,  6  How.  106.  Service  of  a  copy  of  the  citation 
by  mail  is  not  sufficient.  Tripp  v.  Santa  Rosa  St.  Ry.  Co.,  144  U.  S. 
126.  In  practice  the  citation  is  usually  served  upon  counsel,  who  write 
upon  it  an  acceptance  of  service.  It  may  be  served  by  the  marshal  or 
any  other  person  and  proof  of  service  made  in  the  record. 

The  citation  may  be  waived  by  a  general  appearance.  Villabolos  v. 
U.  S.,  6  How.  81,  90;  Sage  v.  R.  Co.,  96  U.  S.  712;  or  by  acceptance  of 
service  of  a  defective  citation.  Bigler  v.  Waller,  12  Wall.  142;  or  by 
giving  equivalent  to  an  acknowledgment  of  service.  Goodwin  v.  Fox, 
120  U.  S.  775. 
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No.  1826. 

Assignment  of  Errors  in  the  Supreme  Court  of  the  United 

States.  (1) 

[Caption.] 

Of term,  in  the  year  of  our  Lord  one  thousand  nine 

hundred  and  . 

Afterwards,  to-wit,  in  this  same  term,  before  the  justices 
of  the  Supreme  Court  of  the  United  States,  at  the  Capitol, 
in  the  city  of  Washington,  comes  the  said  A.  B.,  by  R.  Y., 
his  attorney,  and  says  that  in  the  record  and  proceedings 
aforesaid,  there  is  manifest  error  in  this,  to-wit,  that  the 
declaration  aforesaid,  and  the  matters  therein  contained,  are 
not  sufficient  in  law  for  the  said  C.  D.  to  have  or  maintain 
his  aforesaid  action  thereof  against  the  said  A.  B. ;  there  is 
also  error  'in  this,  to-wit,  that  by  the  record  aforesaid,  it 
api)ears  that  the  judgment  aforesaid  given  was  given  for  the 
said  C.  D.,  against  the  said  A.  B.,  whereas,  by  the  law  of  the 
land,  the  said  judgment  ought  to  have  been  given  for  the 
said  A.  B.  against  the  said  C.  D.,  and  the  said  A.  B.  prays 
the  judgment  aforesaid  may  be  reversed,  annulled,  and  alto- 
gether held  for  nothing,  and  that  he  may  be  restored  to  all 
things  which  he  has  lost  by  occasion  of  the  said  judg- 
ment, etc.  R.  Y., 

Attorney  for  Plaintiff. 

(1)  A  writ  of  error  will  not  be  allowed  until  the  plaintiff  in  error 
files  with  the  clerk  of  the  court  below,  with  his  petition  for  writ  of 
error,  an  assignment  of  errors,  which  shall  set  out  separately  and 
particularly  each  error  asserted  and  intended  to  be  urged.  Supreme 
Court  Rule  35. 

The  assignment  of  error  should  be  entitled  in  the  District  Court 
and  not  in  the  Supreme  Court.  The  case  is  pending  in  the  lower  court 
until  the  writ  of  error  is  sued  out  and  filed  in  that  court,  therefore  all 
papers  and  proceedings  are  taken  in  that  court  until  its  jurisdiction  is 
ended  by  the  filing  of  the  writ. 

Each  error  assigned  must  be  founded  upon  an  exception  properly 
taken  at  the  time  of  the  trial  or  it  will  be  disregarded.  Toplitz  v. 
Hedden,  146  U.  S.  252,  and  cases  cited  on  page  255.  An  assignment  of 
errors  can  not  be  availed  to  import  questions  into  a  cause  which  the 
record  does   not  show  were   raised   in  the   court  below   and  rulings 
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asked  thereon.  Ansbro  v.  U.  S.,  159  U.  S.  69S.  A  motion  to  affirm  will 
be  granted  where  the  assignment  of  errors  is  frivolous  and  the  court 
is  convinced  the  writ  of  error  was  taken  only  for  delay.  Blythe  v. 
Hinckley,  180  U.  S.  333,  338. 

The  refusal  to  grant  a  new  trial  is  not  assignable  error.  R.  R.  Co. 
V.  Heck,  102  U.  S.  120. 

The  form  of  assignment  of  errors  used  in  removing  a  case  frorri  the 
District  Court  to  a  Circuit  Court  of  Appeals  may  be  employed  in  re- 
moving a  case  from  the  same  court  into  the  Supreme  Court  of  the 
United  States  on  writ  of  error.    See  Forms  Nos.  1806  et  seq. 


No.  1827. 

Assignment  of  Errors  on  Writ  of  Error  from  Supreme  Court 
on  Question  of  Jurisdiction  of  a  District  Court.  (1) 

The  District  Court  of  the  United  States 

For  the  District  oi . 

A.  B.,         V 

vs.  >  Assignment  of  Errors. 

CD.) 

The  plaintiff  in  this  action,  in  connection  with  his  petition 
for  writ  of  error,  makes  the  following  assignment  of  errors, 
which  he  avers  exists: 

First.  The  court  erred  in  sustaining  the  demurrer  of  the 
defendants. 

Second.    The  court  erred  in  dismissing  plaintiff's  suit. 

Third.  The  court  erred  in  conceiving  that  no  Federal 
question  was  involved. 

Fourth.  The  court  erred  in  conceiving  that  it  was  without 
jurisdiction  or  power  to  entertain  the  suit. 

Fifth.  The  court  erred  in  dismissing  the  suit  of  its  own 
motion. 

Wherefore,  the  plaintiff  prays  that  said  judgment  be  re- 
versed. X.  &  X., 

Attorneys  for  Plaintiff. 

(1)  See  note  to  Form  No.  1826. 

An  assignment  of  error  can  not  be  availed  of  to  import  questions 
into  a  case  which  the  record  does  not  show  were  raised  in  the  court 
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below  and  rulings  asked  thereon,  so  as  to  give  jurisdiction  to  the 
Supreme  Court  under  Sec.  S  of  the  Act  of  Marcb  3.  1891  (now  Judicial 
Code,  Sec.  238).    Ansbro  v.  U.  S.,  159  U.  S.  695. 


No.  1828. 

Assignment  of  Errors  on  Writ  of  Error  from  Supreme  Court 

on  Question  of  Jurisdiction  of  District  Court 

(Another  Form).(l) 

The  District  Court  of  the  United  States 

District  of  

A.  B., 
vs. 
C.  Railway  Company. 

Afterwards,  to-wit,  in  this  same  term,  before  the  justices 
of  the  Supreme  Court  of  the  United  States,  at  the  Capitol, 
in  the  city  of  Washington,  in  the  District  of  Columbia, 
comes  the  said  A.  B.  by  R.  X.,  his  attorney,  and  says  that, 
in  the  record  and  proceedings  aforesaid,  there  is  manifest 
error,  in  this,  to-wit,  that  the  declaration  aforesaid  and  the 
matters  therein  contained  are  sufficient  in  law  for  the  said 
A.  B.  to  have  and  maintain  his  aforesaid  action  against  the 
said  C.  D.  Railway  Company;  also,  that  there  is  error 
therein,  in  this,  to-wit :  That,  by  the  record  aforesaid,  it 
appears  that  the  service  of  the  summons  and  complaint  upon 
M.  D.,  president  of  the  de'fendant  company  was,  by  an  order 

dated  the  day  of  ,   set  aside  as  wholly  null  and 

void,  whereas,  by  the  law  of  the  land,  the  said  service  of 
the  summons  and  complaint  ought  to  have  been  sustained 
and  held  valid;  and  also,  that  there  is  error  therein  in  this, 
to-wit :  That  the  said  District  Court,  by  the  law  of  the  land, 
had  and  should  have  exercised  jurisdiction  of  said  action, 
whereas  it  denied  that  it  had  jurisdiction  of  the  same;  and 
the  said  A.  B.  prays  that  the  setting  aside  of  the  service  of 
the  summons  and  complaint  aforesaid  be  reversed,  annulled 
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and  altogether  held  for  nothing,  and  that  he  may  be  restored 
to  all  things  which  he  hath  lost  by  occasion  of  the  said 
order,  etc.  R.  X., 

Attorney  for  Plaintiff  in  Error. 
(1)  See  note  to  No.  1826. 


No.  1829. 

Assignment  of  Errors  on  Writ  of  Error  from  the  Supreme 

Court  to  a  District  Court  (1),  Where  State  Statute  Violates 

Constitution  and    Contains   Inseparable 

Provisions. 

The  District  Court  of  the  United  States 
District  of  . 

A.  B.,  Plaintiff, 

vs. 
C.  D.,  Defendant. 

The  plaintiff  in  this  action  in  connection  with  his  petition 
for  a  writ  of  error,  makes  the  following  assignment  of 
errors,  which  he  avers  occurred  upon  the  trial  of  the  cause, 
to-wit : 

First.  The  court  erred  in  sustaining  the  demurrer  of  de- 
fendants to  the  petition  of  the  plaintiff. 

Second.  The  court  erred  in  holding  Sec.  3  of  the  certain 
statute  of  the  state  of  Ohio  mentioned  in  the  petition  and 
involved  in  said  cause,  to  be  in  violation  of  Amendment  14 
to  the  Constitution  of  the  United  States;  and  to  be  so 
inseparable  from  the  rest  of  the  said  statute  as  to  render  the 
whole  act  unconstitutional  arid  void. 

Third.  The  court  erred  in  holding  the  certain  statute  of 
the  state  of  Ohio  mentioned  in  the  petition  and  involved  in 
said  cause,  to  be  in  violation  of  Amendment  14  to  the  Con- 
stitution of  the  United  States. 

Fourth.  The  court  erred  in  entering  judgment  in  favor 
of  the  defendants  and  against  the  plaintiff. 
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Wherefore,  the  plaintiff  prays  that  the  judgment  of  the 
said  Circuit  Court  be  reversed.  R.  X., 

G.  X., 
Attorneys  for  Plaintiff. 
(1)  See  note  to  No.  1826. 


No.  1830. 

Assignment  of  Errors  on  Writ  of  Error  from  the  Supreme 
Court  to  a  District  Court(l),  Where  State  Statute 
Violates  Constitution. 

[Caption  in  District  Court.] 

The  defendant  assigns  for  error. 

First.  That  the  court  erred  in  charging  the  jury  that  the 
defendant  was  liable  under  the  act  of  the  General  Assembly 
of  Indiana,  approved  March  4,  1893,  chapter  130. 

Second.  That  said  act  is  in  contravention  of  the  14th 
amendment  of  the  Constitution  of  the  United  States. 

Third.  That  the  said  act  is  in  contravention  of  the  Con- 
stitution of  the  state  of  Indiana,  and  especially  of  Art.  XI, 
Sec.  23,  of  Art.  IV,  Sees.  19  and  23  thereof. 

Fourth.  That  the  court  erred  in  .overruling  the  defend- 
ant's motion  to  dismiss  the  action  for  want  of  jurisdiction. 

Fifth.  That  the  court  erred  in  refusing  to  permit  the  de- 
fendant to  put  the  following  question  to  the  witness  M.  C. : 
"Where  were  those  personal  effects  that  you  spoke  of  at  the 
time  you  made  your  application?" 

Sixth.  That  the  court  erred  in  ruling  out  and  excluding 
the  testimony  offered  by  the  defendant  to  show  that  the 
plaintiff's  administration  was  not  based  upon  any  personal 
estate  in  Fayette  county,  Indiana,  other  than  the  claim 
sued  on. 

Wherefore',  the  defendant  prays  that  said  judgment  be 
reversed.  Y.  &  Y., 

Attorneys  for  Defendant. 

(1)  See  note  to  No.  1826. 


2820 


APPELLATE    PROCEEDINGS. 


WRIT  OF  ERROR  FROM  THE  SUPREME  COURT  TO 
A  CIRCUIT  COURT  OF  APPEALS. 

No.  1831. 

Petition  for  Writ  of  Error  from  the  Supreme  Court  to  a 
Circuit  Court  of  Appeals.  (1) 

United  States  Circuit  Court  of  Appeals 
for  the Circuit. 

J.  M.  &  Company,  Plaintiffs  in  Error,    'v  t^    .  .      -     ■.-.r  -^ 
"    ■"  'I  Petition  for  Writ 

J.  C.  and  C.  M.,  Defendants  in  Error.    ) 

Your  petitioners,  J.  M.  &  Co.,  plaintiffs  in  error  in  the 
above  entitled  cause,  respectfully  show  that  the  above  en- 
titled  cause   is   now   pending    in   the  United    States    Circuit 

Court  of  Appeals  for  Circuit,  and  that  a  judgment  has 

therein  been  rendered  on  the  day  of  ,  affirming  a 

judgment  of  the  District  Court  of  the  United  States  for  the 

District  of  — ,  and  that  the  matter  in  controversy  in 

said  suit  exceeds  one  thousand  dollars,  besides  costs,  and 
that  the  jurisdiction  of  none  of  the  courts  above  mentioned 
is  or  was  dependent  in  any  wise  upon  the  opposite  parties 
to  the  suit  or  controversy  being  aliens  and  citizens  of  the 
United  States  or  citizens  of  the  different  states,  and  that  this 
cause  does  not  arise  under  the  patent  laws,  nor  the  revenue 
laws,  nor  the  criminal  laws,  and  that  it  is  not  an  admiralty 
case,  and  that  it  is  a  proper  case  to  be  reviewed  by  the  Su- 
preme Court  of  the  United  States  upon  writ  of  errors  and 
therefore  your  petitioners  would  respectfully  pray  that  a  writ 
of  error  be  allowed  them  in  the  above  entitled  cause  directing 
the  clerk  of  the  United  States  Circuit  Court  of  Appeals  for 

the  ^ Circuit  to  send  the  record  and  proceedings  in  said 

cause  with  all  things  concerning  the  same,  to  the  Supreme 
Court  of  the  United  States,  in  order  that  the  errors  com- 
plained of  in  the  assignment  of  errors  herewith  filed  by  said 
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plaintiffs  in  error  may  be  reviewed,  and  if  error  be  found, 
corrected  according  to  the  laws  and  customs  of  the  United 
States.  J.  M.  &  Co., 

Plaintiffs  in  Error. 
By  R.  X., 
Their  Attorneys. 
The   foregoing  petition  is  granted  and  writ  of  error  al- 
lowed as  prayed  for  upon  plaintiff's  giving  bond  according 

to  law  in  the  sum  of  $ .  David  J.  Brewer, 

Associate   Justice   of  the   Supreme   Court 
of  the  United  States. 

(1)  This  jurisdiction  is  based  upon  Judicial  Code  Sec.  341,  which 
was  brought  forward  from  Sec.  6  of  the  Act  of  March  3,  1891,  last 
paragraph  thereof;  the  power  of  review  extends  to  cases  in  which  the 
judgment  or  decree  of  the  Circuit  Court  of  Appeals  is  not  made  final 
by  the  Judicial  C°<l6i  snd  may  be  exercised  as  a  matter  of  right  by  the 
party  where  more  than  one  thousand  dollars  besides  costs  are  in- 
volved. 

This  petition,  together  with  an  assignment  of  errors,  should  be  filed 
with  the  clerk  of  the  Circuit  Court  of  Appeals. 

The  writ  of  error  from  the  Supreme  Court  to  a  Circuit  Court  of 
Appeals  may  be  allowed  by  a  justice  of  the  Supreme  Court.  In  prac- 
tice it  is  usually  allowed  by  a  judge  of  the  Circuit  Court  of  Appeals. 
The  clerk  of  the  Circuit  Court  of  Appeals  has  authority  to  issue  the 
writ,  and  likewise  has  the  clerk  of  the  Supreme  Court,  but  not  the 
clerk  of  the  District  Court.  R.  S.  U.  S.,  Sec.  1004,  as  amended  by  Act 
of  January  22,  1912,  37  Stat.  L.  S4.  See  In  re  Issuing  Writs,  199  Fed. 
lis,  117  C.  C.  A.  603;  Long  v.  Farmers'  Bank,  147  Fed.  360,  17  C.  C. 
A.  538. 

A  writ  of  error  from  the  Supreme  Court  to  review  a  judgment  of  a 
Circuit  Court  of  Appeals  must  be  sued  out  within  three  months  after 
the  entry  of  the  judgment  sought  to  be  reviewed.  Act  of  September 
6,  1916,  39  Stat.  L.  W. 

A  writ  erf  error  lies  to  remove  a  case  from  the  Circuit  Court  of  Ap- 
peals to  the  Supreme  Court  as  a  matter  of  right  in  all  cases  in  which 
the  jurisdiction  of  the  Circuit  Court  of  Appeals  is  not  made  final  by 
Judicial  Code,  Sec.  238,  and  the  matter  in  controversy  exceeds  one 
thousand  dollars  besides  costs.  Judicial  Code,  Sec.  241;  Huguley  Mfg. 
Co.  V.  Galeton  Cotton  Mills,  184  U.  S.  294;  Tex.  &  Pac.  R.  Co.  v.  Gen- 
try, 163  U.  S.  353,  360;  Huntington  v.  Saunders,  163  U.  S.  319;  R.  R. 
Co.  v.  Amato,  144  U.  S.  465;  U.  S.  v.  Freight  Assn.,  166  U.  S.  290. 

Only  final  judgments  and  decrees  of  the  Circuit  Court  of  Appeals 
can  be  reviewed  in  the  Supreme  Court  on  appeal  or  writ  of  error. 
Southern  Ry.  v.  Postal  Tel.  Cable  Co.,  179  U.  S.  641. 
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The  amount  in  controversy  on  writ  of  error  to  remove  a  case  from 
the  Circuit  Court  of  Appeals  to  the  Supreme  Court  must  exceed  one 
thousand  dollars  besides  costs,  and  this  fact  may  be  made  to  appear 
by  affidavit  after  the  case  is  in  the  Supreme  Court  or  by  stipulation  of 
counsel.    See  U.  S.  v.  Freight  Assn.,  166  U.  S.  310. 

Mandamus  to  Circuit  Court  of  Appeals  by  Supreme  Court  to  Hear 
Case.  The  Supreme  Court  has  jurisdiction  to  issue  writ  of  mandamus 
to  clerk  of  the  Circuit  Court  of  Appeals  to  permit  a  record  from  the 
District  Court  to  be  filed  therein,  when  the  Supreme  Court  has  ulti- 
mate power  to  review  the  case.  Ex  parte  Abdu,  247  U.  S.  27,  28, 
62  L.  Ed.  966. 

Case  Removed  Solely  on  Ground  of  Diversity  of  Citizenship  can 
not  be  Reviewed  in  Supreme  Court.  Where  a  case  in  a  state  court 
involves  both  a  federal  question  and  diversity  of  citizenship,  and  is 
removed  to  the  federal  District  Court  solely  on  the  ground  of  diver- 
sity of  citizenship,  and  on  error  is  reviewed  by  the  Circuit  Court  of 
Appeals,  error  will  not  lie  to  the  Supreme  Court  under  Judicial  Code, 
Sees.  128  and  241.  So.  Pac.  Ry.  v.  Stewart,  24S  U.  S.  359,  365;  62  L. 
Ed.  345. 

Review  Under  Act  to  Regulate  Commerce.  Cases  brought  under 
Sec.  16  of  the  Act  to  Regulate  Commerce  stand  on  a  peculiar  ground 
and  may  be  reviewed  by  the  Supreme  Court  on  error  to  the  Circuit 
Court  of  Appeals.  So.  Pac.  Co.  v.  Darnell  Co.,  245  U.  S.  531,  S3S; 
62  L.  Ed.  451. 

Actions  at  law  were  brought  in  the  District  Court,  all  arising  under 
a  law  of  the  United  States;  the  defendant  had  a  partial  equitable  de- 
fense to  all  the  actions,  and  separate  defenses  to  some,  and  by  bill  set 
forth  the  defenses,  showed  that  nothing  was  in  controversy  beyond 
the  defenses,  and  prayed  adjudication  in  equity  and  injunction  against 
further  proceedings  at  law.  The  bill  disclosed  diversity  of  citizen- 
ship. Held,  that  the  bill  was  dependent  and  ancillary  and  the  juris- 
diction to  entertain  it  was  referable  to  the  actions  at  law,  and  hence 
the  decree  of  the  Circuit  Court  of  Appeals  was  open  to  review  in  the 
Supreme  Court  on  writ  of  error,  under  Judicial  Code,  Sees.  128  and 
241.    Eichel  v.  Fidelity  Co.,  245  U.  S.  102.  104;  62  L.  Ed.  177. 


IJo.  1832. 

Petition  for  Writ  of  Error  from  Judgment  of  the  District  Court 
of  Appeals  by  the  Secretary  of  the  Interior. 

[Caption.] 

Now  comes  Franklin  K.  Lane,  Secretary  of  the  Interior, 
the  defendant  and  appellee  in  the  above-entitled  cause,  and 
respectfully  shows  that  oh  or  about  the  3d  day  of  January, 
1916,  this  court  entered  a  judgment  herein  in  favor  of  the 
appellant   and   against   the   appellee   rever.sing  the   judgment 
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of  the  Supreme  Court  of  the  District  of  Columbia  in  favor 
of  the  appellee,  in  which  judgment  of  the  Court  of  Appeals 
certain  errors  were  committed  to  the  prejudice  of  the  ap- 
pellee, all  of  which  will  appear  more  in  detail  from  the 
assignment  of  errors  filed  with  this  petition. 

The  appellee  and  defendant  further  shows  that  the  judg- 
ment of  the  Court  of  Appeals  of  the  District  of  Columbia 
in  this  case  is  subject  to  review  by  the  Supreme  Court  of 
the  United  Stajres  under  the  provisions  of  paragraph  5  of 
Sec.  250  of  the  Judicial  Code,  in  that  the  validity  of  an 
authority  exercised  by  the  appellee  under  the  United  States 
as  Secretary  of  the  Interior  and  the  scope  of  power  exercised 
by  him  as  such  Secretary  of  the  Interior  were  drawn  in 
question. 

The  appellee  further  shows  that  the  judgment  of  the 
Court  of  Appeals  is  reviewable  by  the  Supreme  Court  of 
the  United  States  under  the  provisions  of  paragraph  6  of 
said  Sec.  250  of  the  Judicial  Code,  in  that  the  construction 
of  an  act  of  Congress — ^to-wit,  the  7th  section  of  the  Act  of 
March  3,  1891  (26  Stat.  1095) — was  drawn  in  question  by 
the  appellee,  who  was  the  defendant  below,  who  asserted 
and  relied  upon  a  construction  of  said  statutes  contrary  to 
that  placed  thereon  by  the  Court  of  Appeals  in  its  judgment 
herein. 

Wherefore,  appellee  prays  that  a  writ  of  error  may  issue 
in  this  behalf  out  of  the  Supreme  Court  of  the  United 
States  for  the  correction  of  errors  so  complained  of,  and 
that  a  transcript  of  the  record,  proceedings,  and  papers  in 
this  cause,  duly  authenticated,  may  be  sent  to  the  Supreme 
Court  of  the  United  States,  and  that  the  mandate  of  this 
court  be  stayed  until  further  order. 

Franklin  K.  Lane, 

By  his  attorneys:  Secretary  of  the  Interior. 

Preston  C.  West, 
Solicitor  for  the  Department  of  the  Interior. 
C.  Edward  Wright, 
Assistant  Attorney. 
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No.  1833. 

Writ  of  Error  from  the  Supreme  Court  of  the  United  States 
to  a  Circuit  Court  of  Appeals  (i). 

United  States  of  America,  ss . 
The  President  of  the  United  States  to  the  Honorable  the  Judges 
of  the  United  States  Circuit  Court  of  Appeals  for  the  — '^^ 
Circuit,  Greeting: 
Because,  in  the  record  and  proceedings,  as  also  in  the  ren- 
dition of  the  judgment  of  a  plea  which  is  in  the  said  Circuit 
Court  of  Appeals  before  you,  or  some  of  you,  between  J.  M. 
&  Co.,  plaintiffs  in  error,  and  J.  C.  and  C.  M.,  defendants  in 
error,  a  manifest  error  hath  happened,  to  the  great  damage  of 
the  said  plaintiffs  in  error  as  by  their  complaint  appears.  We 
being  willing  that  error,  if  any  hath  been,  should  be  duly  cor- 
rected, and  full  and  speedy  justice  done  to  the  parties  aforesaid 
in  this  behalf,  do  command  you,  if  judgment  be  therein  given, 
that  then  under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things  concerning  the 
same,  to  the  Supreme  Court  of  the  United  States,  together  with 
this  writ,  so  that  you  have  the  same  in  the  said  Supreme  Court 
at  Washington,  within  thirty  days  from  the  date  hereof,  that 
the  record  and  proceedings  aforesaid  being  inspected,  the  said 
Supreme  Court  may  cause  further  to  be  done  therein  to  correct 
that  error,  what  of  right,  and  according  to  the  laws  and  cus- 
toms of  the  United  States,  should  be  done. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of 

the  United  States,  the day  of ,  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and . 

[^Seal  of  the  Supreme  Court  of  the  United  States.] 

James  H.  McKenney, 
Clerk  of  the  Supreme  Court  of  the  United  States. 
Allowed  by 

David  J.  Brewer, 

Associate  Justice  of  the  Supreme 

Court  of  the  United  States, 
(l)  See  note  to  petition  for  writ  of  error  No.  Ii831. 
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No.  1834. 

Bond  on  Writ  of  Error  from  the  Supreme  Court  to  a  Circuit 
Court  of  Appeals  (i). 

Know  all  men  by  these  presents,  that  we,  A.  B.,  as  princi- 
pal, and  C.  B.  and  E.  S.,  as  sureties,  are  held  and  firmly  bound 

unto  C.  D.  in  the  full  and  just  sum  of ($ )  dollars 

to  be  paid  to  the  said  C.  D.,  his  certain  attorneys,  executors, 
administrators  or  assigns ;  to  which  payment,  well  and  truly  to 
be  made,  we  bind  ourselves,  our  heirs,  executors  and  adminis- 
trators, jointly  and  severally,  by  these  presents.     Sealed  with 

our  seals  and  dated  this day  of ,  A.  D.  ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and . 

Whereas,  lately  at  a Circuit  Court  of  Appeals  for  the 

Circuit  in  a  suit  depending  in  said  court,  between  A.  B., 


plaintiff,  and  C.  D.,  defendant,  a  judgment  was  rendered 
against  the  said  A.  B.,  and  the  said  A.  B.,  having  obtained  a 
writ  of  error  and  filed  a  copy  thereof  in  .he  clerk's  office  of 
the  said  court  to  reverse  the  judgment  in  the  aforesaid  suit, 
and  a  citation  directed  to  the  said  C.  D.  citing  and  admonish- 
ing him  to  be  and  appear  at  a  session  of  the  Supreme  Court  of 
the  United  States  to  be  holden  at  the  city  of  Washington  on 

the day  of next. 

Now,  the  condition  of  the  above  obligation  is  such,  that  if 
the  said  A.  B.  shall  prosecute  said  writ  of  error  to  effect,  and 

answer  all  damages  and  costs  if  he  fail  to  make plea  good, 

then  the  above  obligation  to  be  void ;  else  to  remain  in  full  force 

and  virtue. 

Sealed  and  delivered  in  presence  of — 

S.  M.,  A.  B.,     [Seal.J 

R.  T  C.  B.,     [Seal.-] 

Approved  by—  E.  S.,     [Seal.] 

David  J.  Brewer, 

Associate  Justice  of  the  Supreme 

Court  of  the  United  States. 
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(1)  The  form  and  manner  of  giving  bond  on  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  a  Circuit  Court  of  Appeals  is 
the  same  as  on  writ  of  error  to  a  District  Court.  See  notes  to  Form 
No.    1797. 

The  bond  should  be  approved  by  the  justice  of  the  Supreme  Court  who 
allows  4he  writ. 

With  reference  to  superseding  a  judgment  of  a  Circuit  Court  of  Appeals, 
see  -L.  &  N.  R.  R.  Co.  vs.  Behlmer,  169  U.  S.  644. 


No.  1835. 

Citation  to  Appellee  on  Writ  of  Error  from  the  Supreme 
Court  to  a  Circuit  Court  of  Appeals  (i). 

United  States  of  America,  ss . 
The  President  of  the  United  States  to  C.  D.,  as  receiver  of  the 

National  Bank  of ,  Greeting : 

You  are'hereby  cited  and  admonished  to  be  and  appear  before 
the  Supreme  Court  of  the  United  States  to  be  holden  at  Wash- 
ington, within  thirty  days  from  the  date  hereof,  pursuant  to  a 
writ  of  error  filed  in  the  "clerk's  office  of  the  United  States 

Circuit  Court  of  Appeals  for  the Circuit,  wherein  A.  B. 

and  E.  B.  are  plaintiffs  in  error  and  you  are  defendant  in  error, 
to,  show  cause,  if  any  there  be,  why  the  judgment  rendered 
against  the  said  plaintiffs  in  error,  as  in  the  said  writ  of  error 
mentioned,  should  not  be  corrected  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  Henry  B.  Brown,  Justice  of  the  Su- 
preme Court  of  the  United  States,  this day  of ,  it} 

&e  year  of  our  Lord  one  thousand  nine  hundred  and . 

Henry  B.  Brown. 

Copy  of  writ  served  on  us  this day  of ,  A.  D. . 

S.  R., 
R.  Y., 
Attorneys  for  C.  D.,  as  Receiver. 

(i)  A  citation  directed  to  the  defendants  in  error  should  be  signed  by 
the.  justice  of  the  Supreme  Court  granting  the  writ  of  error. 
The  citation   should  be  made  returnable  within  thirty  days   from  the 
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date  of  signing  and  seryed  before  the  return  day.  Supreme  Court  rule  8, 
par.  5,  except  where  the  time  has  been  extended  by  Supreme  Court  rule  g, 
par.  4. 


No.  1836. 

Assignment  of  Errors  on  Writ  of  Error  from  the  Supreme 
Court  of  the  United  States  to  Circuit  Court  of  Appeals  (i). 

The  United  States  Circuit  Court  of  Appeals Circuit. 

A.  D.  and  E.  B.,  Plaintiffs  in  error, 

vs. 
C.  D.,  as  Eeceiver  of  the  First  Nation- 
al Bank,  Defendant  in  error. 

And  now  come  the  plaintiffs  in  error,  A.  B.  and  E.  B.,  by  B. 
X.,  their  attorney,  and  say  that  in  the  record  and  proceedings 
aforesaid  of  said  United  States  Circuit  Court  of  Appeals  for 
the Circuit,  in  the  above  entitled  cause,  and  in  the  rendi- 
tion of  the  final  judgment  therein,  manifest  error  has  inter- 
vened to  the  prejudice  of  said  plaintiffs  in  error  in  this,  to  wit : 

First.  Said  Circuit  Court  of  Appeals  erred  in  entering 
judgment  affirming  the  judgment  of  the  District  Court  of 

the  United  States   for  the  District  of  for  

dollars  and cents  ($ )  and  costs  of  suit,  entered  on 

,  in  favor  of  said  defendant  in  error  and  against  said 

plaintiffs  in  error. 

Second.  Said  Circuit  Court  of  Appeals  erred  in  not  re- 
versing the  said  judgment  of  the  United  States  Circuit  Court 
aforesaid,  and  in  not  remanding  said  cause  to  said  District 
Court  for  a  new  trial. 

Third.  Said  Circuit  Court  of  Appeals  erred  in  not  sus- 
taining the  47th  assignment  of  error  upon  the  record  in  said 
cause. 

Fourth.  Said  Circuit  Court  of  Appeals  erred  in  holding 
that  the  special  findings  of  fact  by  the  said  District  Court 
was  sufficient  to  sustain  the  judgment  rendered  against  plain- 
tiffs in  error. 
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Fifth.  Said  Circuit  Court  of  Appeals  erred  in  rendering 
judgment  against  the  plaintiffs  in  error  and  in  favor  of  said  de- 
fendant in  error  for  costs  of  suit  in  said  Circuit  Court  of  Ap- 
peals. 

Wherefore,  the  said  A.  B.  and  E.  B.,  plaintiffs  in  error,  pray- 
that  for  the  errors  aforesaid  and  other  errors  appearing  in  the 
record  of  said  United  States  Circuit  Court  of  Appeals  in  the 
above  entitled  cause  to  the  prejudice  of  the  plaintiffs  in  error 
the  said  judgment  of  the  said  United  States  District  Court  of 
Appeals  be  reversed,  annulled,  and  for  naught  esteemed,  and 
that  said  cause  be  remanded  to  the  United  States  Circuit  Court 

for  the District  of ,  with  instructions  to  grant  a  new 

trial  in  said  cause,  or  for  such  further  proceedings  in  said  cause 
as  may  be  determined  iipon  by  this  honorable  court,  to  the  end 
that  justice  may  be  done  in  the  premises. 

R.  X., 
Attorney  for  Plaintiffs  in  Error. 

(i)  The  assignment  of  errors  should  be  filed  in  the  Circuit  Court  of 
Appeals  before  the  writ  of  error  is  granted  and  should  set  out  separately 
and  distinctly  each  error  to  the  decree  of  the  Circuit  Court  of  Appeals  in- 
tended to  be  urged  in  the  Supreme  Court.  No  error  will  be  considered  by 
the  Supreme  Court  unless  assigned. 
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WRIT  OF  ERROR  FROM  THE  SUPREME  COURT  OF 

THE  UNITED  STATES  TO  THE  HIGHEST 

COURT  OF  A  STATE. 

No.  1837. 

Petition  for  Writ  of  Error  from  the  Supreme  Court  to  a  State 

Court  (i). 

The  Supreme  Court  of  the  State  of . 

State  of ex  rel.  L.  G., 

vs.  1       , 

Commissioners  of  Public  Lands  and  O.  D.,  as  State 

Treasurer. 

The  petition  of  the  state  of ex  rel.  L.  G.,  by  R.  X.,  at 

torney,  hereby  sets  forth  that  on  or  about  the day  of 

A.  D. ,  the  Supreme  Court  of  the  state  of made  and 

entered  a  final  order  and  judgment  herein  in  favor  of  the  com- 
missioners of  Public  Lands  and  O.  D.,  as  state  treasurer,  and 

against  state  of ex  rel.  L.  G.,  in  which  final  order  and 

judgment  and  the  proceedings  had  prior  thereunto  in  this  cause 

certain  errors' were  committed  to  the  prejudice  of  state  of 

ex  rel.  L.  G.,  all  of  which  will  more  in  detail  appear  from  the 
assignment  of  errors  which  is  filed  with  this  petition. 

That  the  said  Supreme  Court  of  the  state  of is  the 

highest  court,  of  the  said  state  of in  which  a  decision  in 

this  suit  and  this  matter  could  be  had. 

Wherefore,  state  of ex  rel.  L.  G.  petitions  and  prays 

that  a  writ  of  error  from  the  Supreme  Court  of  the  United 
States  may  issue  in  this  behalf  to  the  Supreme  Court  of  the 

state  of for  the  correction  of  errors  so  complained  of,  and 

that  a  transcript  of  record,  proceedings,  and  papers  in  this 
cause,  duly  authenticated,  may  be  sent  to  the  Supreme  Court 
of  the  United  States. 

Dated  this day  of ,  A.  D.  . 

R.  X., 
Attorney  for  State  of ,  ex  rel.  L.  G. 
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(1)  This  jurisdiction  is  founded  generally  on  the  Judicial  Code, 
Sec.  237,  which  brought  forward  the  provisions  of  Act  of  September 
24,  1789,  1  Stat.  L.  85,  and  Act  of  February  S,  1867,  14  Stat.  L.  386; 
R.  S.  U.  S.,  Sec.  709.  The  provisions  now  in  Sec.  237  relating  to 
certiorari  have  been  added  by  amendment  since  the  adoption  of  the 
Judicial  Code. 

This  petition,  an  assignment  of  errors  and  a  bond  should  be  filed  in 
the  court  to  which  the  writ  is  to  issue. 

A  writ  of  error  can  only  be  maintained  when  one  of  the  questions 
mentioned  in  Judicial  Code,  Sec.  237,  was  decided  by  the  court  to 
which  the  writ  is  directed.  Capital  Bank  v.  Cadiz  Bank,  172  U.  S.  42S, 
430;  Tinsley  v.  Anderson,  171  U.  S.  101;  Bartemeyer  v.  Iowa,  14  Wall. 
26.  The  result  of  the  authorities  is  that  the  federal  character  of  the 
suit  must  appear  in  the  plaintiff's  own  statement  of  his  claims,  and 
that  where  a  defense  has  been  interposed,  the  reply  to  which  brings 
out  matters  of  a  federal  nature,  those  matters  thus  brought  out  by  the 
plaintiff  do  not  form  a  part  of  his  cause  of  action,  but  are  merely  a 
reply  to  the  defense  set  up  by  the  defendant.  But  see  Houston  &  Tex. 
Cent.  R.  Co.  v.  Texas,  177  U.  S.  78. 

A  petition  for  writ  of  error  from  the  Supreme  Court  of  the  United 
States  to  the  highest  court  of  a  state  must  be  presented  to  and  allowed 
by  the  chief  justice  of  the  state  court  or  by  a  judge  of  the  Supreme 
Court  of  the  United  States.  In  case  of  a  writ  to  a  court  composed  of 
a  single  judge  or  chancellor  the  writ  may  be  allowed  by  that  judge 
or  chancellor  or  by  a  justice  of  the  Supreme  Court  of  the  United 
States.  It  is  not  sufficient  that  the  writ  is  allowed  by  an  associate 
justice  of  the  state  court.  Havnor  v.  New  York,  170  U.  S.  408.  See 
also  R.  S.  U.  S.,  Sees.  1003  and  1004. 

The  application  should  not  be  made  to  the  Supreme  Court  of  the 
United  States  unless  at  the  request  of  one  of  the  members  of  that 
court  concurred  in  by  his  associates.     In  re  Robertson,  156  U.  S.  183. 


No.  1838. 

Petition  for  Writ  of  Error  from  the  Supreme  Court  to  a  State 
Court  (1),  in  a  Case  Involving  Due  Process  of  Law. 

The  Supreme  Court  of  the  State  of 

State  of ,  ex  rel.  B.  M.,  Appellant, 

vs. 
T.  M.,  as  Sheriff  of County,  ,  Respondent. 
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To  the  Honorable  M.  S.,  Chief  Justice  of  the  Supreme  Court 
of  the  State  of . 

Now  comes  B.  M.,  the  above  named  relator  and  appellant, 
by  his  attorneys,  R.  X.  and  G.  X.  and  complains  and  alleges 
that  he  is  a  citizen  of  the  United  States  of  America ;  that  in  the 

above-entitled  matter,  on  the day  of ,  final  judgment 

was  rendered  against  your  petitoner  by  the  Supreme  Court  of 

the  state  of ,  that  being  the  highest  court  of  law  or  equity 

in  the  said  state  of ,  wherein  it  was  adjudged  that  the 

provisions  of  chapter  225  of  the  General  Laws  of  1899  in  and 

for  the   state  of  ,   which  made  it  unlawful   from  and 

after  June,  ,  for  any  person,  firm,  or  corporation  in  said 

state  to  engage  in  the  business  of  selling  agricultural  prod- 
ucts and  farm  produce  on  commission,  or  to  receive  or  so- 
licit  consignments   thereof   for    sale    on   commission   in    the 

state   of  ,    without  first  obtaining   a    license   from  the 

railroad  and  warehouse  commission  of  said  state  to  conduct 
and  carry  on  the  business  of  such  commission  merchant,  and 

giving  a  bond  to  the  state  of ,  with  sufficient  surety,  for 

the  benefit  of  persons  entrusting  such  commission  merchant 
with  consignments  of  agricultural  products  and  farm  prod- 
uce to  be  sold  on  commission,  are  not  in  conflict  with  the 
provisions  of  section  one  ( i )  of  the  fourteenth  amendment  to 
the  Federal  Constitution,  in  that  the  provisions  of  said  act 
did  not  deprive  certain  citizens  of  the  United  States  and  of  the 

state  of of  rights,  privileges,  or  immunities  secured  to 

other  citizens  of  the  United  States  and  of  said  state,  nor  of 
liberty  or  property  without  due  process  of  law,  nor  the  equal 
protection  of  the  law. 

It  was  also  adjudged  by  said  Supreme  Court,  by  its  said 
final  judgment  in  the  above-entitled  matter,  that  the  provis- 
ions of  said  act  are  not  in  violation  of  the  provisions  of  sec- 
tion 8  of  Article  I.  of  the  Federal  Constitution,  giving  to  Con- 
gress the  exclusive  right  to  regulate  commerce  among  the 
several  states,  and  that  its  provisions  were  not  unconstitution- 
al on  the  ground  that  legislative  powers  are  delegated  to  the' 


2832  APPELLATE    PROCEEDINGS. 

railroad  and  warehouse  commission  of  the  state,  all  of  which 
appears  in  the  record,  opinion,  and  final  judgment  of  said 
Supreme   Court   discharging  the   writ  and   remanding   your 

petitioner  to  the  custody  of  the  sheriff  of  said  county, 

the  respondent  herein,  whereby  manifest  error  has  happened 
to  the  great  damage  of  your  petitioner. 

Wherefore  your  petitioner  prays  for  the  allowance  of  a 
writ  of  error  from  the  Supreme  Court  of  the  United  States 

to  the  Supreme  Court  of  the  state  of  and  the  judges 

thereof,  to  the  end  that  the  record  in  said  matter  may  be 
removed  into  the  Supreme  Court  of  the  United  States,  and 
the  error  complained  of  by  your  petitoner  may  be  examined 
and  corrected  and  said  judgment  reversed  and  your  petitioner 
discharged;  and  your  petitioner  will  ever  pray. 

B.  M., 
Petitioner. 
By  R.  X., 
G.  X., 
His  Attorneys. 
(1)  See  note  to  No.  1837. 


No.  1839. 

Petition  for  Writ  of  Error  from  Judgment  of  State  Court  (1) 
on  Ground  of  Unconstitutionality  of  State  Statute. 

[Caption.] 
To  the  Honorable  M.  M.  Neil,  Chief  Justice  of  the  Supreme 
Court  of  Tennessee: 

Your  petitioner  hereby  respectfully  sets  forth  and  shows 
that  on  the  17th  day  of  April,  1915,  the  Supreme  Court  of 
the  State  of  Tennessee,  sitting  at  Nashville,  Tennessee,  made 
and  entered  a  final  order  and  judgment  in  the  above  entitled 
cause  in  favor  of  the  defendant,  and  against  your  petitioner, 
in  which  final  order  and  decree  and  the  proceedings  had  nn 
.this  cause,  certain  errors  were  committed  to  the  prejudice  of 
your  petitioner,  the  Western  Oil  Refining  Company,  all  of 
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which  appear  in  detail  from  the  assignment  of  errors  filed  in 
this  cause  with  this  petition;  and, 

That  the  said  Supreme  Court  of  the  State  of  Tennessee  is 
the  highest  court  of  said  state  of  Tennessee  in  which  a  deci- 
sion in  this  suit  and  matter  could  be  had;  and, 

That  this  suit,  or  cause,  is  one  in  which  your  petitioner 
sought  to  recover  of  H.  W.  Thomas,  county  court  clerk  of 
Maury  county,  Tennessee,  privilege  tax  to  the  amount  of 
thirty-seven  and  50/100  ($37.50)  dollars,  and  costs  of  a 
distress  warrant  issued  by  said  Thomas,  clerk  as  aforesaid, 
to  collect  said  tax,  all  of  which  was  paid  by  petitioner  to 
said  Thomas,  clerk  as  aforesaid,  under  protest,  after  levy  on 
petitioner's  property  of  a  distress  warrant  issued  by  said 
Thomas,  -clerk  as  aforesaid,  and  the  same  was  paid  by  peti- 
tioner in  order  to  prevent  a  sale  of  its  property  so  levied  on ; 
the  said  Thomas,  clerk  as  aforesaid,  insisting  that  petitioner 
was  doing  business  within  the  state  of  Tennessee  and  was 
liable  for  a  privilege  tax  to  the  state  of  Tennessee  under  a 
certain  statute  of  the  state  of  Tennessee,  known  as  chapter 
479  of  the  printed  acts  of  said  state  for  1909,  and  particu- 
larly Sec.  4  of  said  Act,  and  petitioner  insisted  that  it  was 
not  liable  for  said  tax  in  order  to  carry  on  the  said  business 
for  which  said  tax  was  demanded  and  collected  as  aforesaid; 
that  it  was  engaged  solely  in  interstate  commerce  and  was 
protected  from  the  payment  of  said  tax  by  Sec.  8  of  Art.  I 
of  the  Constitution  of  the  United  States,  and  of  Sec.  10  of 
Art.  I  of  said  Constitution,  and  that  if  under  said  act  of  said 
state  of  1909  petitioner  was  liable  for  said  tax  then  that  said 
act  or  the  particular  Sec.  4  thereof  under  which  said  tax 
was  collected  was  in  violation. of  said  sections  of  the  Consti- 
tution of  the  United  States,  and,  therefore,  void. 

And  a  final  judgment  was  rendered  therein,  as  above 
stated,  refusing  your  petitioner  the  relief  sought  in  said  suit 
and  adjudging  that  it  was  liable  for  said  tax  and  the  costs 
of  this  cause. 
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This  judgment,  your  petitioner  shows,  was  erroneous,  as 
shown  by,  and  upon  the  grounds  stated,  in  the  assignment 
of  errors  filed  herewith. 

Wherefore,  your  petitioner,  the  •  Western  Oil  Refining 
Company,  prays  that  a  writ  of  error  from  the  Supreme  Court 
,  of  the  United  States  may  issue  in  its  behalf  to  the  Supreme 
Court  of  the  State  of  Tennessee  for  the  correction  of  errors 
so  complained  of,  and  that  a  transcript  of  the  record,  pro- 
ceedings and  papers  in  this  cause,  duly  authenticated,  may 
be  sent  to  the  Supreme  Court  of  the  United  States. 

This  the  15th  day  of  May,  1915.  A.  &  B., 

Attorneys  for  Western  Oil  Refining  Company. 

(I)  Jurisdiction  of  Supreme  Court  Rests  on  Judicial  Code,  Sec.  237. 
There  is  no  right  in  the  Supreme  Court  to  review  the'  judgment 
of  a  state  court  except  as  provided  in  Judicial  Code,  Sec.  237,  and  the 
provisions  are  given  a  strict  construction.  Seaboard  Air  Line  Ry.  v, 
Duvall,  225  U.  S.  477,  56  L.  Ed.  1171;  Waters-Pierce  Oil  Co.  v.  Texas, 
212  U.  S.  86,  S3  L.  Ed.  417;  Roller  v.  Murray,  234  U.  S.  738,  58  L.  Ed. 
1570. 

Where  error  is  prosecuted  to  the  Supreme  Court  contrary  to  Judi- 
cial Code,  Sec.  237,  that  court  will  dismiss,  although  thje  defendant  in 
error  inakes  no  objection  to  the  jurisdiction.  N.  P.  Ry.  v.  Solum,  247 
U.  S.  my,  481 ;  62  L.  Ed.  1221. 

Where  a  state  court  sustained  a  state  succession  tax  on  shares  of 
stock  covering  interests  in  realty  in  part  outside  of  the  state,  and  it 
was  objected  that  this  tax  was  imposed  upon  or  on  account  of  realty 
outside  the  state,  and  hence  operated  to  deprive  one  of  his  property 
without  due  process  of  law  under  the  Fourteenth  Amendment,  held, 
such  decision  did  not  involve  the  validity  of  the  statute  of,  or  of  any 
authority  exercised  under,  the  state  on  the  ground  of  repugnancy 
thereof  to  the  federal  constitution,  laws  or  treaties,  and  hence  review 
by  error  did  not  lie.    Dana  v.  Dana,  250  U.  S.  220,  63'  L.  Ed.  947. 

What  State  Court  is  Meant.  The  state  court  meant  in  Judicial  Code, 
Sec.  237,  is  the  highest  in  which  a  decision  could  be  had;  and  where 
error  would  lie  to  a  highier  court,  but  the  latter  refuses  the  writ,  the 
writ  from  the  Supreme  Court  of  the  United  States  should  run  to  the 
lower  court.  Kanawha  R.  Co.  v.  Kerse,  239  U.  S.  576,  60  L.  Ed.  448; 
Coe  V.  Armour  Fertilizer  Works,  237  U.  S.  413.,  59  L.  Ed.  1027.  See 
also  Ky.  v.  Powers,  201  U.  S.  1,  50  L.  Ed.  633;  W.  U.  Tel.  Co.  v.  Crovo, 
220  U.  S.  364,  95'  L.  Ed.  498. 

Where  the  highest  court  has  discretionary  power  of  review  and  has 
refused,  error  lies  to  the  intermediate  court;  but  where  the  discretion 
has  not  been  solicited  the  Supreme   Court  will  dismiss  for  want  of 
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jurisdiction.  Fisher  v.  Perkins,  122  U.  S.  522,  30  L.  Ed.  1192;  Mullen 
V.  Western  Beef  Co.,  173  U.  S.  116,  43  L.  Ed.  635;  Stratton  v.  Stratton, 
239  U.  S.  55,  60  L.  Ed.  142. 

Also,  wrere  the  highest  court  of  the  state  has  decided  against  its 
jurisdiction,  the  writ  will  run  to  the  intermediate  court.  San  Antonio 
R.  Co.  V.  Wagner,  241  U.  S.  476,  60  L.  Ed.'  1110. 

Where  the  Supreme  Court  of  Ohio  refused  a  writ  of  certiorari  to 
the  Court  of  Appeals,  and  later  dismissed  a  writ  of  error  for  want  of 
jurisdiction,  the  writ  from  the  Supreme  Court  of  the  United  States 
will  run  to  thie  Court  of  Appeals.  Cuyahoga  Power  Co.  v.  Northern 
Realty  Co.,  244  U.  S.  300,  303,  61  L.  Ed.  1154;  and  see  Stratton  v. 
Stratton,  239  U.  S.  55,  60  L.  Ed.  142;  Valley  Steamship  Co.  v.  Wattawa, 

241  U.  S.  642,  60  L.  Ed.  1217;  First  Natl.  Bank  v.  Second  Natl.  Bank, 

242  U.  S.  600,  61  L.  Ed.  518. 

Where  the  Supreme  Court  of  Missouri  quashed  the  judgment  of  the 
Missouri  Court  of  Appeals,  on  a  proceeding  in  certiorari,  and  re- 
manded the  cause  to  the  state  Court  of  Appeals  for  decision,  and 
accordingly  that  court  rendered  a  decision  under  the  law  of  M'issouri, 
the  Court  of  Appeals  is  the  "highest  court  in  which  a  decision  in  such 
.suit  could  be  had,"  in  accordance  with  the  provisions  of  Judicial  Code, 
Sec.  237.  Mergenthaler  Linotype  Co.  v.  Davis,  251'  U.  S.  256,  64  L. 
Ed.  — . 

Review  whether  Questions  Characterized  as  Federal  or  Not.  Where 
the  judgment  of  the  state  court  necessarily  involved  the  determination 
of  federal  questions,  the  Supreme  Court  may  review  on  error,  al- 
though] the  plaintiff  in  error  did  not  below  distinctly  characterize  them 
as  federal  questions.  Cissna  v.  Tennessee,  246  U.  S.  289,  295,  62  L. 
Ed.  720;  Miedreich  v.  Lauenstein,  232  U.  S.  236,  243,  58  L.  Ed.  584; 
N.  Ca.  Ry.  Co.  v.  Zachary,  232  U.  S.  248,  257,  58  L.  Ed.  686;  Mallinck- 
rodt  Works  v.  St.  Louis,  238  U.  S.  41,  49,  59  L.  Ed.  1192. 

Judgment  Not  Final  where  Rehearing  Pending.  Judgment  in  state 
court  is  not  final  until  petition  for  rehearing  is  disposed  of.  Chicago 
&  Great  W.  Ry.  Co.  v.  Basham,  249  U.  S.  164,  63  L.  Ed.  534;  Citizens' 
Bank  v.  Opperman,  249  U.  S.  448,  63  L.  Ed.  701. 

Precedence  to  Reviews  Herein.  By  Judicial  Code,  Sec.  253,  writs  of 
error  to  the  Supreme  Court  from  a  state  court  are  given  precede.nce 
in  criminal  cases,  except  over  cases  to  which  the  United  States  is  a 
party,  and  such  other  cases  as  the  Supreme  Court  m%  determine  to 
be  of  public  importance. 

Meaning  of  "Drawn  in  Question.''  Whenever  the  power  to  enact  a 
statute  as  it  is  by  its  terms,  or  is  made  to  read  by  construction,  is 
fairly  open  to  denial  and  denied,  the  validity  of  such  statute  is  drawn 
in  question,  but  not  otherwise;  and  validity  of  an  authority  stands 
upon  the  same  footing.  Balti.  &  Pot.  R.  R.  Co.  v.  Hopkins,  135  U.  S. 
210,  32  L.  Ed.  908;  Miller  v.  Ry.  Co.,  168  U.  S.  131,  42  L.  Ed.  409. 

The  validity  of  a  statute  of  the  United  States  or  an  authority  exer- 
cised thereunder  is  drawn  in  question  when  the  existence  or  constitu- 
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tionality  or  legality  of  such  statute  or  authority  is  denied,  and  the 
denial  forms  the  subject  of  direct  inquiry.  A  dispute  of  thie  facts  upon 
which  the  authority  was  exercised  is  not  a  dispute  of  its  validity.  - 
Champion  Lumber  Co.  v.  Fisher,  227  U.  S.  445,  451,  57  L.  Ed.  591; 
Foreman  v.  Meyer,  227  U.  S.  452,  57  L.  Ed.  594;  Ireland  v.  Woods,  246 
U.  S.  323,  328,  62  L.  Ed.  745. 

It  has  frequently  been  said  that  the  "title,  right,  privilege  or  im- 
munity" must  be  "specially  set  up"  in  the  state  court.  Ferris  v.  Froh- 
man,  223  U.  S.  424,  56  L.  Ed.  492;  Roller  v.  Murray,  234  U.  S.  738,  58 
L.  Ed.  1570;  Olympia  Mining  Co.  y.  Kerns,  236  U.  S.  211,  59  L.  Ed. 
542;  Fox  v.  Washington,  236  U.  S.  273,  59' L.  Ed.  573. 

But  in  cases  involving  a  right  under  a  treaty  or  federal  statute,  it 
has  been  held  suflficient  if  the  federal  question  appeared  in  the  record 
and  was  decided,  or  if  the  decision  could  not  have  been  made  without 
deciding  it.  Harris  v.  Devine,  3  Pet.  292,  7  L.  Ed.  683;  Powell  v. 
Brunswick  Co.,  ISO  U.  S.  433,  37  L.  Ed.  1134;  Yazoo  R.  Co.  v.  Adams, 
180  U.  S.  1,  45  L.  Ed.  395. 

But  in  a  late  case  it  is  said  that  it  is  irrelevant  to  inquire  how  and 
when  a  federal  question  was  raised  in  a  court  below,  when  it  appears 
that  such  question  was  considered  and  decided.     Manhattan  L.  Ins.* 
Co.  v.  Cohen,  234  U.  S.  123,  58  L.  Ed.  1245. 

As  to  the  jurisdiction  of  the  Supreme  Court  to  review  questions  of 
fact,  it  has  long  been  settled  that  the  decision  of  the  state  court  is 
conclusive;  but  where  fact  and  law  are  so  interwoven  that  the  facts 
must  be  considered  to  determine  wh/ether  the  finding  of  facts  involved 
a  conclusion  of  law,  the  Supreme  Court  will  examine  the  entire  record 
for  that  purpose.  Norfolk  Ry.  Co.  v.  Conley,  236  U.  S.  605,  59  L.  Ed. 
745;  Carlson  v.  Washington,  234  U.  S.  103,  58  L.  Ed.  123i7. 

Where  the  alleged  federal  question  is  frivolous  or  without  merit 
because  of  previous  authority,  the  duty  of  the  Supreme  Court  to  dis- 
miss is  again  made  clear  in  Deming  v.  Carlisle  Packing  Co.,  226  U.  S. 
102,  57  L.  Ed.  140,  and  Rankin  v.  Emigh,  218  U.  S.  27,  54  L.  Ed.  915. 

Right  Claimed  under  State  Law.  Where  the  question  of  repug- 
nancy of  a  state  statute,  etc.,  to  the  federal  constitution,  etc.  (Judicial 
Code,  Sec.  237)  is  first  urged  in  a  petition  for  a  rehearing,  and  said 
petition  is  not  entertained,  the  Supreme  Court  has  no  jurisdiction  un- 
der Judicial  Code,  Sec.  237;  likewise  if  the  point  raised  in  this  way  is 
not  determined  upon  the  hearing  on  the  petition.  Godchaux  Co.  v. 
Estopinal,  251  U.  S.  179,  180,  64  L.  Ed.  — ;  Mut.  L.  Ins.  Co.  v.  McGrew, 
li88  U.  S.  291,  308,  47  L.  Ed.  480;  St.  L.  &  T.  F.  R.  Co.  v.  Shepherd, 
240  U.  S.  240,  60  L.  Ed.  622;  M.  P.  Ry.  Co.  v.  Taber,  244  U.  S.  200,  61 
L.  Ed.  1082;  Mergenthaler  Linotype  Co.  v.  Davis,  251  U.  S.  256,  258, 
64  L.  Ed.  — . 

Whether  taxation  by  a  state  complained  of  was  for  a  public  use  is 
a  question  "concerning  which  local  authority,  legislative  and  judicial, 
has  especial  means  of  securing  information  to  enable  them  to  form  a 
judgment;   and  particularly  the  judgment  of  the  highest  court  of  a 
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State  declaring  a  given  use  to  be  public  in  its  nature,  will  be  accepted" 
by  the  Supreme  Court  unless  clearly  unfounded;  and  the  Supreme 
Court  of  the  United  States  on  error  from  the  Supreme  Court  of  North 
Dakota  failed  to  find  the  legislation  complained  of  in  contravention 
of  the  "due  process"  provision  of  the  Fourteenth  Amendment.  Green 
V.  Frazier,  252  U.  S.  —  64  L.  Ed.  — . 

The  Supreme  Court  still  has  frequent  occasion  for  reiterating  that 
a  decision  of  the  state  court  which  is  based  on  a  proposition  of  state 
law  sufficient  to  sustain  it,  is  not  reviewable,  although  a  federal  ques- 
tion was  also  decided.  Petrie  v.  Nampa  Irrigation  District,  248  U.  S. 
154,  63  L.  Ed.  178;  Farson  &  Co.  v.  Bird,  248  U.  S.  268,  63  L.  Ed.  233. 

As  to  state  legislation  involving  the  impairment  of  a  contract,  where 
a  question  of  its  validity  is  raised  in  the  state  court,  see  Ennis  Water- 
works v.  Ennis,  233  U.  S.  652,  58  L.  Ed.  1139;  N.  Y.  El.  Lines  Co.  v. 
Empire  City  Co.,  235  U.  S.  179,  59  L.  Ed.  184;  La.  R.  Co.  v.  New  Or- 
leans, 235  U.  S.  164,  59  L.  Ed.  ITS;  Texas,  etc.,  Co.  v.  Miller,  221  U.  S. 
408,  55  L.  Ed.  789. 

Right  Claimed  under  Federal  Law  and  How  Shown.  Where  a  suit 
in  a  state  court  necessarily  turns  on  the  construction  of  the  charter  of 
defendant  corporation,  granted  by  Congress,  a  federal  question  is  in- 
volved, and  the  Supreme  Court  of  the  United  States  has  jurisdiction 
in  error,  under  Judicial  Code,  Sec.  237,  where  the  construction  denies 
a  right  contended  for  by  defendant  below,  who  is  plaintiff  in  error. 
Knights  of  Pythias  v.  Mims,  241  U.  S.  574,  60  L.  Ed.  1179;  Knights  of 
Pythias  V.  Smith,  245  U.  S.  594,  62  L.  Ed.  492. 

The  Supreme  Court  must  examine  for  itseff  whether  there  is  any 
basis  in  the  admitted  facts,  or  in  the  evidence  when  the  facts  are  in 
dispute,  for  a  finding  that  the  federal  right  has  been  waived;  and 
where  a  common  carrier,  wishing  to  issue  bonds,  obtains  a  certificate 
therefor  from  a  state  public  utilities  commission  and  under  protest 
pays  the  fee  demanded,  it  does  not  by  requesting  and  accepting  the 
prerequisite  certificate  waive  its  right  to  have  a  review  of  the  matter 
on  the  ground  that  such  fee  exaction  is  an  interference  with  interstate 
commerce  and  a  violation  of  the  Fourteenth  Amendment.  It  acts 
under  duress  and  that  implies  a  choice,  but  the  duress  deprives  the 
choice  of  the  quality  of  voluntariness  and  consequently  precludes  a 
claim  of  waiver.  U.  P.  Ry.  Co.  v.  Pub.  Serv.  Com.  of  Mo.,  248  U.  S. 
67,  69,  70;  63  L.  Ed.  131. 

Whether  a  state  court  has  correctly  followed  rules  of  erosion,  etc., 
applicable  to  interstate  boundary  streams  so  as  to  give  proper  effect 
to  treaties  and  acts  of  Congress  establishing  a  river  as  an  interstate 
boundary,  is  a  federal  question.  Cissna  v.  Tennessee,  246  U.  S.  289, 
62  L.  Ed.  720. 

The  certificate  of  the  chief  justice  of  the  state  court  as  to  the  ques- 
tions raised  and  passed  upon  is  not  of  itself  sufficient  to  show  the 
federal   question;  its  function  is   to  make  certain  that  which   in  the 
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record  is  indefinite  and  uncertain.     Fullerton  v.  Texas,  196  U.  S.  192, 
49  L.  Ed.  443;  Rector  v.  City  Bank,  2C0  U.  S.  405,  SO  L.  Ed.  S27. 

As  to  questions  involving  the  "full  faith  and  credit"  clause  of  the 
federal  constitution,  see  Supreme  Council  v.  Green,  237  U.  S.  531,  59 
L.  Ed.  1089;  Mut.  L.  Ins.  Co.  v.  M'cGrew,  1S8  U.  S.  291,  47  L.  Ed. .480; 
West  Side  R.  Co.  v.  Pitts.  Constr.  Co.,  219  U.  S.  93,  55  L.  Ed.  107. 

Special  Federal  Statutes  Involved.  For  a  group  of  ca.ses  involving 
power  to  review  by  error  proceedings  where  the  Federal  Employers' 
Liability  Act  is  involved,  see  Great  N.  Ry.  Co.  v.  Alexander,  246  U.  S. 
276,  62  L.  Ed.  713;  L.  &  N.  Ry.  Co.  v.  Holloway,  246  U.  S.  525,  62  L. 
Ed.  867;  G.  W.  Ry.  Co.  v.  Donaldson,  246  U.  S.  121,  62  L.  Ed.  616; 
Dickinson  v.  Stiles,  ^46  U.  S.  631,  62  L.  Ed.  908;  Toledo  R.  Co.  v. 
Slavin,  236  U.  S.  545,  59  L.  Ed.  671;  Chicago  R.  Co.  v.  Devine.  239 
U.  S.  52,  60  L.  Ed.  140;  Seaboard,  etc.,  R.  Co.  v.  Horton,  233  U.  S.  492, 
58  L.  Ed.  1062. 

Involving  the  Carmack  Amendment,  see  Cleveland,  etc.,  R.  Co.,  239 
U.  S.  588,  60  L.  Ed.  453. 

Involving  the  Safety  Appliance  Act,  see  Minneapolis  R.  Co.  v.  Pop- 
plar,  237  U.  S.  369,  59  L.  Ed.  lOOO;  St.  L.  R.  Co.  v.  Taylor,  210  U.  S. 
281,  52  L.  Ed.  1061. 

Practice  in  State  Court  where  Federal  Question  Involved.  If  the 
federal  question  is  raised  in  the  state  court  in  accordance  with  the 
state  practice,  and  is  passed  upon  by  the  state  court  as  required,  the 
Supreme  Court  has  jurisdiction.  North  Car.  R.  Co.  v.  'Zachary,  232 
U.  S.  248,  58  L.  Ed.  591;  Louisville  &  N.  R.  Co.  v.  Woodford,  234  U.  S. 
46,  58  L.  Ed.  1202;  Miedreich  v.  Lauenstein,  232  U.  S.  235,  58  L.  Ed.  584. 

Whether  the  Supreme  Court  may  review  the  decision  of  a  state 
court  where  denial  of  "due  process"  is  alleged  as  constituting  the  fed- 
eral question,  is  considered  in  McDonald  v.  Oregon  R.  &  Nav.  Co., 
233  U.  S.  665^  58  L.  Ed.  1145,  where  it  is  said:  "It  is  elementary  and 
needs  no  citation  of  authority  to  show  that  the  due  process  clause  of 
the  Fourteenth  Amendment  does  not  control  methods  of  state  pro- 
cedure or  give  jurisdiction  to  this  court  to  review  mere  errors  of  law 
alleged  to  have  been  committed  by  a  state  court  in  the  performance 
of  its  duties  within  the  scope  of  its  authority  concerning  matters  non- 
federal in  character." 

.     Various  phases  of  this  question  have  been  many  times  considered. 
Keerl  v.  Montana,  213  U.  S.  135,  53  L.  Ed.  734;  Bowe  v.  Scott,  233  U. 
S.  658,  58  L.  Ed.  1141;  King  v.  W.  Va.,  216  U.  S.  92,  54  L.  Ed.  396;  Bar- 
,  rington  v.  Missouri,  205  U.  S.  483,  51  L.  Ed.  890. 

The  federal  question  must  appear  in  the  record  below  in  time  under 
the  state  practice  to  be  decided  by  the  court  whose  judgment  is  under 
review.  Mutual  L.  Ins.  Co.  v.  McGrew,  188  U.  S.  291,  47  L.  Ed.  m>-; 
Louisville,  etc.,  R.  Co.  v.  Higdon,  234  U.  S.  592,  58  L.  Ed.  1484;  Grannis 
V.  Ordeau,  234  U.  S.  385,  58  L.  Ed.  1363;  Moliter  v.  Wabash  Ry.  Co., 
180  Mo.  App.  84. 
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The,fe(ieral  question  may  eveij  appear  for  the  first  time  ift  a  petition 
for  rehearing  in  the  state  court  if  that  court  decided  the  question  pn 
the  rehearing.  Consol.  Turnpike  Co.  v.  Norfolk  Ry.  Co.,  228  TJ.  S. 
326,  57  L.  Ed.  857;  Atchison  R.  Co.  v.  Harold,  241  U.  S.  371,  60  L.  Ed. 
1050.  But  not  if  the  question  thus  raised  was  not  passed  upon.  Wa- 
ters-Pierce Oil  Co.  V.  Texas,  212  U.  S.  112,  S3  L.  Ed.  431;  St.  L.,  etc., 
R.  Co.  V.  Shepherd,  240  U.  S.  240,  60  L.  Ed.  622. 

Of  course,  if  the  question  is  for  the  first  time  introduced  into  the 
petition  for  the  writ  of  error,  it  is  too  late.  Johnson  v.  N.  Y.  L.  Ins. 
Co.,  187- U.  S.  491,  47  L.  Ed.  273;  Rogers  v.  Clark  Iron  Co.,  217  U.  S. 
•589,  S4  L.  Ed.  895.  Although  it  is  also  put  into  the  assignment  of 
errors.  Montana  v.  Rice,  204  U.  S.  291,  SI  L.  Ed.  490;  Hulbert  v.  Chi- 
cago, 202  U.  S.  275,  SO  L.  Ed.  1026. 

•  Opinion  of  State  Court  Regarded  by  Supreme  Court.  The  opinion 
of  the  state  court  may  be  looked  to  to  ascertain  whether  the  federal 
question  was  decided  below,  inasmuch  as  the  rule  of  the  Supreme 
Court  requires  the  opinion  to  be  sent  up  with  the  record.  San  Jose 
Land  Co.  v.  San  Jose  Ranch  Co.,  189  U.  S.  180,  47  L.  Ed.  768;  Mal- 
linckrodt  Chemical  Works  v.  Missouri,  238  U.  S.  41,  59  L.  Ed.  1192. 

Where  the  opinion  does  not  refer  to  the  federal  question,  it  is  suf- 
ficient if  the  record  shows  it  was  raised.  International  Harvester  Co. 
V.  Mo.,  234  U.  S.  1S9;  58  L.  Ed.  1276. 


No.  1840. 

Application  for  Writ  of  Error  to  United  States  Supreme  Court 
in  Suit  Under  6tate  Workmen's  Compensation  Law. 

[Caption.] 
To  the  Honorable  Willard  Bartlett,  Chief  Judge  of  the  New 
York  Court  of  Appeals: 

The  petition  of  Southern  Pacific  Company  respectfully 
shows : 

On  August  15,  1914,  Christen  Jensen  received  injuries 
which  resulted  in  his  death,  and  thereafter  a  claim  for  com- 
pensation under  the  Workmen's  Compensation  Law  was 
filed  with  the  New  York  State  Workmen's  Compensation 
Commission  by  Jensen's  widow,  defendant  in  error.  Jensen 
was  injured  while  in  the  employ  of  your  petitioner,  a  Ken- 
tucky corporation.  At  the  time  of  the  accident  Jensen  was 
driving  an  electric  truck.  In  driving  the  truck  through  a 
port  in  the  side  of  the  vessel  his  head  struck  your  petitioner's 
vessel  El  Oriente,  then  lying  in  the  Hudson  river.     Jensen 
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was  engaged  in  unloading  cargo  from  said  vessel,  which 
cargo  had  been  brought  to  the  state  of  New  York  from 
other  states.  Your  petitioner  was  a  common  carrier  by 
railroad.  Your  petitioner's  business  in  this  state  consists 
solely  in  carrying  passengers  and  merchandise  between  New 
York  and  other  states,  and  Jensen's  work  consisted  solely 
in  moving  cargo  destined  to  or  from  other  states. 

Your  petitioner  objected  to  the  making  of  an  award  on 
various  grounds  set  out  in  the  record  and  set  out  in  the 
assignments  of  error  made  in  connection  with  this  applica- 
tion for  a  writ  of  error.  The  commission,  however,  on 
October  9,  1914,  made  an  award  of  compensation  claiming 
to  act  under  the  Workmen's  Compensation  Law  of  the  state 
of  New  York,  L.  1913,  ch.  816,  as  reenacted  by  L.  1914, 
ch.  41. 

From  said  award  your  petitioner  appealed  to  the  Appel- 
late Division  of  the  Supreme  Court,  Third  Judicial  Depart- 
ment, and  said  Appellate  Division  affirmed  said  award. 
Thereupon  your  petitioner  appealed  from  said  order  to  the 
New  York  Court  of  Appeals,  which  is  the  highest  court  in 
the  state  of  New  York,  and  said  Court  of  Appeals  adjudged 
that  said  order  of  said  Appellate  Division  should  be  affirmed 
.and  it  remitted  the  record  with  its  said  judgment  to  the  said 
Appellate  Division,  which  thereupon  made  said  judgment  of 
the  Court  of  Appeals  the  judgment  of  said  Appellate  Divi- 
sion.    Said  record  is  now  with  said  Appellate  Division. 

inasmuch. as  certain  errors  appear  in  the  judgment  entered 
uDon  the  remittitur  of  the  Court  of  Appeals  and  in  the  pro- 
ceedings had  prior  thereto,  as  recited  in  the  annexed  assign- 
ments of  error,  your  petitioner  prays  for  the  a!llowance  of  a 
writ  of  error,  returnable  to  the  Supreme  Court  of  the  United 
States,  and  a  citation.  (1) 

And  so  it  will  ever  pray,  etc. 

Southern   Pacific  Company, 

By  A.  B.  &  C.  D., 

Its  Attorneys. 
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(1)  Conflict  between  State  Workmen's  Compensation  Statutes  and 
Admiralty  Law  governing  the  contract  of  a  seaman  injured  in  the 
course  of  his  employment. 

The  difficulty  arises  over  the  proper  construction  of  the  provision 
of  Art.  Ill,  Sec.  2,  of  the  United  States  Constitution,  conferring 
admiralty  and  maritime  jurisdiction  upon  the  federal  courts,  and  the 
statutes  enacted  in  pursuance  thereof,  Judicial  Code,  Sees.  24  and  256, 
in  both  of  which  is  found  the  proviso  "saving  to  suitors  in  all  cases 
the  right  of  a  common-law  remedy  where  the  common  law  is  com- 
petent to  give  it,"  and  conferring  such  exclusive  original  jurisdiction 
upon  the  District  Court.  The  question  has  been  raised  in  cases  where 
an  injured  seaman  has  been  awarded  compensation  under  state  com- 
pensation laws.  Possibly  the  earliest  case  is  Schuede  v.  Zenith  S.  S. 
Co.,  216  Fed.  566,  N.  D.,  Ohio,  E.  D.,  June  3,  1914. 

The  injury  occurred  under  circumstances  found  by  che  court  to  con- 
stitute a 'maritime  tort,  in  the  harbor  at  Cleveland,  Ohio;  the  injured 
seaman  sued  under  the  Ohio  Employer's  Liability  Act  in  the  state 
court,  and  the  defendant,  a  M'innesota  corporation,  removed  to  the 
United  States  District   Court. 

In  its  answer  defendant  alleged  the  employment  in  which  the  in- 
jury occurred  was  under  a  maritime  contract  and  that  the  right  of 
recovery  was  determinable  by  the  incidents  of  such  a  contract. 

Plaintiff  moved  to  strike  out  these  allegations  and  the  issue  arose 
upon  this  motion.  The  court  reasoned  that  Sec.  2  of  Art.  Ill  of  the 
constitution  practically  adopted  the  gerjeral  law  of  admiralty  as  the 
law  of  this  country,  and  that  rights  in  admiralty  can  not  be  aflfected 
by  state  statute.  The  "saving"  provision  of  the  Judiciary  Act  of  1789, 
and  now  in  Judicial  Code,  Sees.  24  and  256,  leaves  often  the 
common-law  jurisdiction  of  the  state  courts  over  torts  committed  at 
sea  and  nothing, else;  and  the  "extent  of  liability  for  such  a  tort  to 
be  enforced  in  a  common-law  jurisdiction  is  to  be  restrained  by  the 
law  which  created  the  relation  in  which  it  was  committed"  (p.  568). 
Further,  if  the  suitor  go  into  a  state  court  he  gets  only  the  right  to 
employ  the  practice,  procedure  and  rules  of  evidence  there  prevail- 
ing; but  these  do  not  work  a  change  in  the  character  and  measure 
of  his  demands  nor  in  the  responsibilities  and  defenses  of  the  employer 
defendant.  Hence  even  the  state  court  must  enforce  the  general  and 
uniform  maritime  law  under  which  the  contract  of  employment  was 
made. 

The  Ohio  statute  abolished  in  such  cases  the  doc'rines  of  fellow 
servant  and  contributory  negligence,  but  these  inhere  in  a  maritime 
employment,  and  hence  can  not  be  inhibited  to  the  employer  as  de- 
fenses, by  a  state  statute. 

Hence,  the  court  held  that  the  Ohio  Employer's  Liability  Act,  the 
so-called  "Morris  Act,"  is  inapplicable  to  a  maritime  contract  of 
employment  and  accordingly  overruled  the  motion  to  strike  from  the 
answer. 
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This  case  was  carried  to  the  Supreme  Court  on  'certificate  from 
and  certiorari  to  the  Circuit  Court  of  Appeals,  and  in  244'  U.  S.,  p.  646, 
in  a  per  curiam  opinion,  the  court  divided  equally,  and  hence  the 
judgment  of  the  District  Court  was  affirmed. 

A  little  later  the  case  of  Jensen  v.  Southern  Pacific  Co.,  came  on 
in  New  York;  the  Workmen's  Compensation  Commission  of  New 
York,  acting  under  the  statute  of  that  state  made  an  award  to  the 
widow  and  children  of  one  Jensen  who  was  killed  while  in  a  maritime 
employment.  The  employing  company  contested  the  award,  and 
among  other  defenses  set  up  that  the  act  was  in  violation  of  the 
constitutional  provision  conferring  admiralty  and  maritime  jurisdic- 
tion upon  the  federal  courts,  and  hence  in  contravention  of  Judicial 
Code,  Sees.  24  and  256. 

The  court  found  the  remedy  given  by  the  Compensation  Act  to  be 
of  a  "character  wholly  unknown  to  the  common  law,  incapable  of 
enforcement  by  the  ordinary  processes  of  any  court,  and  not  saved 
to  suitors  from  the  grant  of  exclusive  jurisdiction  to  the  federal 
courts  in  admiralty  and  maritime  matters;  further  if  the  states  may 
subject  foreign  ships  coming  into  their  ports  to  such  obligations  as 
are'  imposed  by  the  Compensation  Act,  then  uniformity  in  maritime 
matters,  adapted  to  be  secured  by  the  constitution,  is  destroyed. 

"The  work  of  a  stevedore  in  which  the  deceased  was  engaging  is 
maritime  in  its  nature;  his  employment  was  a  maritime  contract;  the 
injuries  which  he  received  were  likewise  maritime;  and  the  rights 
and  liabilities  of  the  parties,  in  connection  therewith  were  matters 
clearly  within  the  admiralty  jurisdiction"  (p.  217).  Citing  Atlantic 
Transport  Co.  v.  Imbrovek,  234  U.  S.  52,  59,  60. 

In  this  case  also  four  justices  dissented,  J.J.  Holmes  and  Pitney 
rendering  comprehensive  dissenting  opinions.  (Probably  the  same 
four  held  the  same  view  in  .the  Schuede  case,  but  inasmuch  as 
Justice  Day  took  no  part  in  that  case  there  could  be  no  affirmative 
conclusion.) 

Following  these  cases.  Congress,  by  Act  of  October  6,  1917,  40  Stat. 
L.  397,  amended  the  Judicial  Code,  Sec.  24,  cl.  3,  and  Sec.  256,  cl.  3,  by 
adding  at  .the  end  of  the  "saving''  clause  the  words  "'and  to  claimants 
the  rights  and  remedies  under  the  Workmen's  Compensation  law  of 
any  state,''  and  straightway  the  question  arises  whether  the  scope 
of  the  maritime  jurisdiction  impressed  in  the  Jensen  and  Schuede 
cases  was  by  this  act  invaded. 

Two  cases  have  come  up  to  the  Supreme  Court  involving  this  act: 
(1)  Peters  v.  Veasey,  251  U.  S.  121,  where  the  injury  was  caused 
before  the  passage  of  the  act  and  the  act  was  held  not  to  be  retro- 
active, therefore  the  case  was  controlled  by  the  Jensen  and  Schuede 
cases;  (2)  Knickerbocker  Ice  Co.  v.  Stewart,  252  U.  S.  — ,  64  L.  Ed. 
—  (advance  opinions,  No.  IS,  June  IS,  1920,  p.  526),  in  which  the  act 
was  declared  contrary  to  the  constitution.  Art.  Ill,  Sec.  2,  because: 
the  act  sought .  to  authorize  and  sanction  action  by  the  states  in 
prescribing  and  enforcing,  as  to  all  parties  concerned,  rights,  obliga- 
tions, liabilities  and  remedies  designed  to  provide  compensation  for 
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injuries  suffered  by  employes  engaged  in  maritime  work.  The  definite 
object  of  the  constitutional  grant  was  to  commit  direct  control  to 
the  federal  government;  to  relieve  maritime  commerce  from  unnec- 
essary burdens  and  disadvantages  incident  to  discordant  legislation, 
and  to  establish,  so  far  as  practicable,  harmonious  and  uniform  rules 
applicable  throughout  every  part  of  the  union. 

Such  rules  may  not  be  repealed,  amended  or  changed  except  by 
congressional  legislation,  and  this  function  is  non-delegable.  Con- 
gress can  not  authorize  the  states  to  make  such  enactments,  for 
to  do  so  would  defeat  the  very  purpose  of  lodging  the  power  in 
Congress,  namely,  uniformity  and  harmony. 

The  best  statement  of  the  reasons  for  the  opposite  conclusion  is 
made  by  Justice  Pitney  in  his  dissenting  opinion  in  the  Jensen  case; 
Justice  Holmes  also  dissents  ably  in  the  Jensen  case  and  in  the 
Knickerbocker  Ice  Co.  case;  while  Judge  Wolverton  makes  a  careful 
estimate  of  the  authorities  in  Keithley  v.  N.  P.  S.  S.  Co.,  232  Fed. 
255,  in  which  he  states  inability  to  agree  with  the  conclusion  reached 
in  the  Schuede  case. 

But  the  law  is  now  clearly  settled  in  these  features,  viz.: 

(a)  A  State  Workmen's  Compensation  Law  could  not  provide  a 
remedy  different  from  that  of  admiralty  in  a  case  where  a  maritime 
employe  is  injured  in  the  employment,  under  the  saving  clause  of 
Judicial  Code,  Sees.  24  and  256,  as  they  stood  prior  to  1917.  The 
Jensen  case,  above,  and  the  Peters  case,  above. 

(b)  The  addition  to  the  saving  clause  of  those  sections  of  the 
remedies  of  claimants  under  the  Workmen's  Compensation  Laws  is 
unconstitutional,  and  hence  the  remedies  of  admiralty  are  still  ex- 
clusive.    The  Knickerbocker  Ice  Co.  case,  above. 

(c)  The  last  case  points  th.eway  only  through  positive  congressional 
legislation  and  not  through  acts  sanctioning  or  adopting  state  laws. 


No.  1841. 

Petition  for  and  Allowance  of  Writ  of  Error  from  the  Supreme 

Court  to  a  State  Court(l),  Where  Denial  of  a  Right 

Claimed  Under  Federal  Statutes. 

The  Supreme  Court  of  the  State  of -. 


A.  B. 
vs. 
C.  D.  R.  Co. 
To  the  Honorable  J.  S.,  chief  justice  of  the  Supreme  Court 

of  the  state  of . 

The  petition  of  the  C.  D.  Railroad  Company  respectfully 

shows :     That  heretofore,  to-wit,  upon  the day  of . 

,  there  was  tried  in  the  city  court  of ,  in  the  county 
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of ,  of  the  state  of ,  a  case  in  which  A.  B.  was  plain- 
tiff and  your  petitioner  was  defendant. 

The  declaration  of  the  plaintiff  in  said  case  was  a  petition 
for  the  recovery  of  damages  by  reason  of  the  homicide  of  the 

plaintiff's  son,  said  damages  being  laid  in  the  sum  of 

($ )  dollars,  and  the  said  homicide  being  alleged  by  plain- 
tiff to  have  been  the  result  of  an  assault  by  the  employees  and 
servants  of  your  petitioner  upon  said  plaintiff's  minor  son,  and 
in  the  course  of  which  assault  plaintiff's  said  son  was  thrown 
by  your  petitioner's  employees  and  servants  to  the  ground 
from  a  rapidly  moving  railroad  train  and  thereby  instantly 
killed. 

Upon  the  trial  of  said  case  in  said  city  court,  your  petitioner 
demurred,  both  generally  and  specially,  to  plaintiff's  said  dec- 
laration and  to  the  amendment  filed  thereto  by  her,  upon  the 
following  grounds,  namely : 

First.  Because  the  injuries  alleged  to  have  been  sustained 
by  plaintiff  do  not  appear  to  have  been  caused  by  defendant  or 
by  any  person  or  persons  acting  within  the  scope  of  its  busi- 
ness or  within  the  duty  of  such  person  or  persons  or  by  the 
command  or  permission  of  defendant. 

Second.  Because  it  does  not  appear  that  the  relation  of  pas- 
senger and  carrier  then  and  there  existed  between  plaintiff  and 
defendant. 

Third.  Because  said  plaintiff,  as  appears  from  his  petition, 
was  then  and  there  engaged  in  the  execution  of  an  illegal  and 
fraudulent  agreement  or  understanding  between  himself,  his 
associate,  and  some  other  person  in  violation  of  the  rules  of 
said  defendant,  and  for  the  purpose  of  cheating  and  defrauding 
it  of  its  revenues. 

Fourth.  Because  it  does  not  appear  that  the  train  referred 
to  in  said  petition  was  a  freight  train  and  not  a  passenger  train, 
and  it  is  not  alleged  that  the  same  carried  or  was  accustomed 
or  authorized  tO'  carry  passengers. 

Fifth.  Because  it  appears  by  paragraph  14  of  said  petition 
that  at  the  May  term, ,  of  this  court  plaintiff  filed  his  suit 
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for  the  same  cause  of  action  alleged  in  the  pending  suit,  and 
that  said  suit  was  afterwards  removed  from  said  court  to  the 

District  Court  of  the  United  States  for  the division  of 

the  district  of  ,  and  there,  upon  the  day  of 

,  the  same  being  a  day  during  the  November  term  of  said 

District  Court,  and  after  the  evidence  in  favor  of  said  plain- 
tiff in  said  case  had  been  fully  heard,  said  case  was  dismissed 

in  said  court  and  discontinued,  and  the  same,  upon  the  ■ 

day  of ,  renewed  by  the  bringing  of  the  suit  pending  in 

this  court,  without  the  plaintiff  having  alleged  that  she  had 
first  paid,  before  the  renewal  of  said  case,  the  costs  which  had 
accrued  and  become  payable  by  law  in  said  first  and  dismissed 
cause,  and  said  accrued  costs  not  having  been  paid  i«  said 
cause  before  the  institution  of  this  suit,  the  same  ought  by 
law  to  be  dismissed,  and  can  not  be  maintained  in  this  court. 

Sixth.  Because,  as  appears  by  paragraph  14  of  plaintiff's  pe- 
tition, said  plaintiff  at  the  May  term,  ,  of  this  court  in- 
stituted his  suit  against  this  defendant  upon  the  same  cause  of 
action  against  this  defendant,  which  suit  was  subsequently  re- 
moved to  the  District  Court  of  the  United  States  for  the 

division  of  the  — district  of ,  and  said  suit  so  brought 

and  removed  was  by  said  District  Court  on  the day  of 

,  the  same  being  a  day  of  the  November  term, ,  of 

said  court,  and  after  the  evidence  therein  in  favor  of  said 
plaintiff  had  'been  fully  heard,  discontinued  and  dismissed 
from  said  District  Court,  and,  the  same  Deing  true,  the  said 
plaintiff  is  not  entitled  or  authorized  by  i.aw  to  institute  and 
maintain  the  pending  suit  in  this  court,  and  this  court  is  with- 
out power,  jurisdiction,  or  authority  of  law  to  entertain  and 
determine  the  said  pending  suit. 

Seventh.  Because  said  plaintiff  having  brought  said  case 
so  dismissed,  as  in  paragraph  14  of  said  petition  stated,  and 
for  the  recovery  of  the  sum  in  said  first  suit  stated  and  sued 
for,  to-wit,  ten  thousand  dollars,  as  appears  by  said  petition 
of  file  and  record  in  this  court,  the  sum  claimed  became  there- 
by fixed,  and  the  bringing  of  said  second  suit  in  renewal  of  the 
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first  and  fixing  and  stating  the  damage  or  sum  claimed  at 
$1,999.00  instead  of  $10,000.00  is  a  manifest  effort  to  defeat 
and  deprive  the  District  Court  of  the  United  States  of  jurisdic- 
tion in  and  of  said  case,  and  is  contrary  to  and  an  attempted 
evasion  of  lavir,  and  is  against  public  policy  and  the  spirit  and 
intention  of  the  law  and  not  to  be  permitted  by  this  court. 

Which  said  demurrer  was  sustained  by  said  court;  and 
thereupon  there  was  a  judgment  in  said  case  by  said  court  in 
favor  of  your  petitioner  and  against  said  plaintiff  and  dismiss- 
ing plaintiff's  said  action ;  whereupon  said  plaintiff  took  a  bill 

of  exceptions  to  the  Supreme  Court  of  the  state  of ,  that 

being  the  highest  court  of  law  or  equity  of  the  said  state  in 
which  a  decision  could  be  had  in  said  case,  assigning  therein 
as  error  the  sustaining  of  said  demurrer  in  said  case  by  said 

city  court  of and  the  judgment  of  said  court  dismissing 

said  case  and  in  favor  of  your  petitioner. 

The  5th,  6th,  and  7th  grounds  of  said  demurrer  are  here- 
inbefore copied  and  set  out  in  extenso,  and  your  petitioner 
shows  that  each  of  said  grounds  raised  and  presented  a  Fed- 
eral question  in  said  case,   nam.ely: 

First.  Whether  the  removal  of  a  case  to  the  Federal  from  the 
state  court  and  the  entering  in  the  Federal  court  upon  the 
trial  of  the  case  there  of  a  judgment  of  nonsuit  or  the  allow- 
ance under  the  circumstances  in  this  particular  case  of  a  vol- 
untary dismissal  or  discontinuance  prevents  the  bringing  of 
another  suit  upon  the  same  cause  of  action  by  the  same  plain- 
tiff in  the  state  court ;  and. 

Second.  Whether,  if  the  case  is  originally  brought  in  a  state 
court  and  thence  removed  by  the  defendant  to  a  Federal 
court,  and,  at  the  close  of  a  trial  upon  its  merits  in  the  latter 
court,  plaintiff,  voluntarily  and  to  avoid  the  direction  by  the 
court  of  an  adverse  verdict,  discontinues  or  dismisses  her  case, 
plaintiff  can  subsequently  renew  or  reinstitute  her  case  in  a 
state  court  upon  the  same  cause  of  action  and  against  the 
same  defendant  for  the  recovery  as  damages  of  a  sum  less 
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than  the  jurisdictional  amount,  namely,  two  thousand  dollars, 
required  in  order  to  authorize  the  courts  of  the  United  States 
to  have  jurisdiction  of  the  case,  and  thus  deprive  the  defend- 
ant of  the  right  to  again  remove  the  case  thus  rebrought  and 
the  courts  of  the  United  States  of  all  jurisdiction  of  that 
cause  of  action  and  case ;  and, 

Third.  Whether  if  such  renewal  is  had  it  must  be  made  in 
the  United  States  courts  and  not  in  those  of  the  state,  under 
the  laws  of  the  United  States,  and. 

Fourth.  When  a  United  States  court  has  once  properly  ob- 
tained jurisdiction  of  such  a  case,  is  it  not  bound  to  and  does 
it  not,  under  the  laws  of  the  United  States,  retain  and  con- 
tinue that  jurisdiction  of  that  cause  of  action  until  the  final 
determination  of  that  entire  controversy? 

And  your  petitioner  alleged  and  contended  by  said  de- 
murrer and  in  said  case  that  the  bringing  of  said  case  in  said 

city  court  of ,  after  the  same  had  been  dismissed  in  the 

District  Court  of  the  United  States  for  the  division  of 

the district  of ,  was  repugnant  to  and  in  violation 

of  the  laws  of  the  United  States,  and  especially  of  those  acts 
of  the  Congress  of  the  United  States  commonly  called  the 
"  removal  acts." 

At  the  October  term,  .  of  the  Supreme  Court  of  the 

state  of  the  complaint  made  by  said  bill  of  exceptions 

and  its  accompanying  record  cjune  on  to  be  heard  and  was 

argued  in  said  Supreme  Court  and  on  the day  of , 

A.  D. ,  the  said  Supreme  Court  rendered  its  final  judg- 
ment thereon,  reversing  the  judgment  of  the  court  below, 
namely,  the  city  court  of aforesaid. 

Petitioner  further  shows  that  the  said  judgment  of  said 
Supreme  Court  was  and  is  a  final  judgment  in  the  highest 

court  of  the  state  of  in  which  a  decision  in  said  suit 

could  or  can  be  had. 

Petitioner  further  shows  that  a  Federal  question  was  made 
in  said  case,  to  wit,  as  hereinbefore  set  out,  and  that  said 
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judgment  of  said  Supreme  Court  was  repugnant  to  and  in 
conflict  with  the  laws,  of  the  United  States  and  the  "  removal 
acts"  of  its  Congress  aforesaid,  and  that  said  judgment  of 
said  Supreme  Court  was  contrary  thereto,  and  that  a  decision 
of  said  Federal  question  was  necessary  to  the  judgment  ren- 
dered. 

Wherefore  your  petitioner  presents  herewith  an  exemplified 

transcript  of  the  record  of  the  Supreme  Court  of in  said 

case  and  prays  that  a  writ  of  error  to  said  Supreme  Court  be 
allowed ;  that  citation  be  granted  and  signed ;  that  the  bond 
herewith  presented  be  approved,  and  that  upon  compliance 
with  the  terms  of  the  statute  in  such  cases  made  and  provid- 
ed said  bond  and  writ  of  error  may  operate — a  supersedeas, 
that  the  errors  complained  of  may  be  reviewed  in  the  Supreme 
Court  of  the  United  States  and  the  judgment  aforesaid  of  said 

Supreme  Court  of ,  be  reversed. 

The  C.  D.  Railroad  Company. 

By  its  attorneys  in  law  and  in  fact. 

B.  W. 

C.  &  W. 
J.   H. 

Attorneys  and  of  Counsel  for  Petitioner. 

The  writ  of  error  as  prayed  for  in  the  foregoing  petition  is 

hereby  allowed  this day  of ,  A.  D.,  ,  the  writ 

of  error  to  operate  as  a  supersedeas,  and  the  bond  for  that  pur- 
pose is  fixed  at  the  sum  of  $ .    Dated  at this  

day  of ,  A.  D. . 

T.  S. 

Chief  Justice,  Supreme  Court  of  the  State  of . 

Filed  in  my  office  this day  of ,  A.  D., . 


Z.  D. 

Glerk  Supreme  Court  of  the  State  of 


(i)  See  note  to  form  No.  1837. 
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No.  1842. 

Order  Allowing  Writ  of  Error  from  the  Supreme  Court  to  a 
State  Court   (i). 

The  Supreme  Court  of  the  State  of  . 

A.  B.,  Appellant, 

vs. 
C.  D.,  Respondent. 

The  above-entitled  matter  coming  on  to  be  heard  upon  the 
petition  of  the  appellant  therein  for  a  writ  of  error  from  the 
Supreme  Court  of  the  United  States  to  the  Supreme  Court  of 

the  state  of ,  and  upon  examination  of  said  petition  and 

the  record  in  said  matter,  and  desiring  to  give  the  petitioner 
an  opportunity  to  present  in  the  Supreme  Court  of  the  United 
States  the  questions  presented  by  the  record  in  said  matter — 

It  is  ordered  that  a  writ  of  error  be,  and  is  hereby,  allowed 
to  this  court  from  the  Supreme  Court  of  the  United  States, 
and  that  the  bond  presented  by  said  petitioner  be,  and  the 
same  is  hereby,  approved. 

W.  S. 

Chief  Justice  of  the  Supreme  Court  of  the  State  of . 

(i)  A  petition  for  writ  of  error  from  the  Supreme  Court  of  the  United 
States  to  the  highest  court  of  a  state  must  be  allowed  by  the  chief  justice 
of  the  state  court  or  by  a  justice  of  the  Supreme  Court  of  the  United 
States.  In  case  of  a  writ  to  a  court  composed  of  a  single  judge  or  chan- 
cellor, the  writ  may  be  allowed  by  that  judge  or  chancellor,  or  by  a  justice 
of  the  Supreme  Court  of  the  United  States.  It  is  not  sufficient  that  the 
writ  is  allowed  by  an  associate  justice  of  the  state  court.  Havnor  vs. 
New  York,  170  U.  S.  408. 
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No.  1843. 


Writ  of  Error  from  State  Court  to  Supreme  Court  Where 
State  Statute  is  Involved. 

United  States  of  America: 

The  President  of  the  United  States  of  America  to  the  Hon- 
orable the  Judges  of  the  Siipreme  Court  of  the  State 
of  New  York,  Appellate  Division,  Third  Department, 
Greeting : 
Because,  in  the  record  and  proceedings,  as  also  in  the  ren- 
dition of  the  judgment  of  a  plea  which  is  in  said  Supreme 
Court,  Appellate  Division,  on  a  remittitur  from  the  Court  of 
Appeals  of  the  state  of  New  York,  before  you,  or  some  of 
you,  being  the  highest  court  of  law  or  equity  of  the  said 
state  in  which  decision  could  be  had  in  the  said  suit  between 
Marie  Jensen,  plaintiff,  and  Southern  Pacific  Company,  de- 
fendant, wherein  was  drawn  in  question  the  validity  of  a 
treaty  or  statute  of  or  an  authority  exercised  under  the 
United  States  and  the. decision  was  against  their  validity, 
or  wherein  was  drawn  in  question  the  validity  of  a  statute 
of  or  an  authority  exercised  under  said  state  on  the  ground 
of  their  being  repugnant  to  the  Constitution,  treaties  or  laws 
of  the  United  States,  and  the  decision  was  in  favor  of  their 
validity,  or  wherein  was  drawn  in  question  the  constitution 
of  a  clause  of  the  Constitution,  or  of  a  treaty  or  statute  of 
or  commission  held  under  the  United  States,  and  the  deci- 
sion was  against  the  title,  right,  privilege  or  immunity  espe- 
cially set  up  or  claimed  under  such  clause  of  the  said  Con- 
stitution, statute,  treaty  or  commission;  a  manifest  error  had 
happened  to  the  great  damage  of  the  said  defendant,  as  is 
said  and  appears  by  its  complaint.  We  being  willing  that 
error,  if  any  hath  been,  should  be  duly  corrected  and  full 
and  speedy  justice  done  to  the  parties  aforesaid  in  this  behalf, 
do  command  you,  if  judgment  be  therein  given,  that  then 
under  your  seal,  distinctly  and  openly,  you  send  the  record 
and   proceedings    aforesaid,    with    all    things   concerning   the 
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same,  to  the  Supreme  Court  of  the  United  States,  together 
with  this  writ,  so  that  you  have  the  same  in  the  said  Su- 
preme Court  at  Washington  within  thirty  days  from  the 
date  hereof;  that  the  record  and  proceedings  aforesaid  being 
inspected,  the  said  Supreme  Court  may  cause  further  to  be 
done  therein  to  correct  that  error,  what  of  right  and  accord- 
ing to  the  laws  and  customs  of  the  United  States  should  be 
done. 

Witness,  the  Honorable  Edward  D.  White,  Chief  Justice 
of  the  United  States,  this  16th  day  -of  October,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  fifteen. 

Alex.  Gilchrist,  Jr., 
Clerk  of  the  United  States  District   Court, 
Southern   District  of  New  York. 

The  above  writ  is  allowed  'by — 

WiLLARD    BaRTLETT, 

Chief  Judge  of  the  New  York  Court  of  Appeals. 


No.  1844. 

Writ  of  Error  from  the  Supreme  Court  of  the  United  States 
to  State  Court.  (1) 

The  United  States  of  America,  ss. 
The  President  of  the  United  States  of  America  to  the  Hon- 
orable the  Judges  of  the  Supreme  Court  of  the  State  of 

,  Greeting: 

Because  in  the  record  and  proceedings,  as  also  in  the  ren- 
dition of  the  judgment,  of  a  plea  which  is  in  the  said  Su- 
preme Court  of  the  state  of  ,  before  you,  or  some  of 

you,  being,  the  highest  court  of  law  or  equity  of  the  said 
state  in  which  a  decision  could  be  had  in  the  said  suit  be- 
tween A.  B.  and  C.  D.,  wherein  was  drawn  in  question  the 
validity  of  a  treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  States,  and  the  decision  was  against  their 
validity ;  or  wherein  was  drawn  in  question  the  validity  of  a 
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Statute  of,  or  an  authority  exercised  under,  said  state,  on  the 
ground  of  their  being  repugnant  to  the  constitution,  treaties, 
or  laws  of  the  United  States,  and  the  decision  was  in  favor 
of  such,  their  validity;  or  wherein  was  drawn  in  question 
the  construction  of  a  clause  of  the  constitution,  or  of  a  treaty, 
or  statute  of,  or  commission  held  under,  the  United  States, 
and  the  decision  was  against  the  title,  right,  privilege,  or 
exemption  specially  set  up  or  claimed  xmder  such  clause  of 
the  said  constitution,  treaty,  statute,  or  commission,  a  mani- 
fest error  hath  happened,  to  the  great  damag'e  of  the  said 
C.  D.,  as  by  his  complaint  appears,  we  being  willing  that 
error,  if  any  hath  been,  should  be  duly  corrected,  and  full 
and  speedy  justice  done  to  the  parties  aforesaid  in  this  be- 
half, do  comrnand  you,  if  judgment  be  therein  given,  that 
then  under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things  concerning 
the  same,  to  the  Supreme  Court  of  the  United  States,  to- 
gether with  this  writ,  so  that  you  have  the  same  at  Wash- 
ington on  the day  of ,  1894,  in  the  said  Supreme 

Court,  to  be  then  and  there  held,  that,  the  record  and  pro- 
ceedings aforesaid  being  inspected,  the  said  Supreme  Court 
may  cause  further  to  be  done  therein,  to  correct  that  error, 
what  of  right  and  according  to  the  laws  and  customs  of  the 
United  States  should  be  done. 

Witness  the  Hon.  Melville  W.  Fuller,  Chief  Justice 

[Seal.}  of  the  said  Supreme  Court,  the  day  of 

,  in  the  year  of  our  Lord  . 

J.  McK., 
Clerk  of  the   Supreme  Court  of  the 
Allowed  by  United  States. 

Horace  Gray, 
Justice. 
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(1)  A  writ  of  error  may  be  allowed  by  a  justice  of  the  Supreme 
Court  of  the  United  States  or  by  the  chief  justice  or  judge  or  chan- 
cellor rendering  the  judgment  or  passing  upon  the  decree  complained 
of.  Havnor  v.  New  York,  170  U.  S.  408;  Bartemeyer  v.  Iowa,  14  Wall 
26.    It  is  not  a  matter  of  right.     Ex- parte  Spies,  123  U.  S.  143. 

A  writ  of  error  is  the  proper  method  to  remove  a  case  from  the 
highest  court  of  a  state  to  the  Supreme  Court  of  the  United  States 
for  the  purpose  of  reviewing  a  judgment  or  a  decree,  at  law  or  in 
equity.  No  appeal  is  permitted.  Judicial  Code,  Sec.  237.  Dower  v. 
Richards,  151  U.  S.  666. 

A  writ  of  error  may  be  issued  by  the  clerk  of  the  Supreme  Court 
of  the  United  States  or  by  a  clerk  of  the  District  Court  of  the  United 
States  for  the  proper  circuit,  but 'not  by  the  clerk  of  the  state  court. 
R.  S.,  Sec.  10O4;  Ex  Parte  Ralston,  119  U.  S.  613. 

The  time  within  which  review  by  error,  appeal  or  certiorari  may' 
be  had  in  the  Supreme  Court  is  fixed  at  three  months  in  all  cases 
by  the  Act  of  September  6,  1916,  39  Stat.  L.  p.  727,  chap.  448,  Sec.  6. 

,  There  can  be  no  doubt  about  thie  comprehensiveness  of  the  lan- 
guage of  the  act,  and  cases  have  been  dismissed  because  of  failure 
to  apply  for  the  review  in  time.  Rust  Land,  etc.,  Co.  v.  Jackson, 
250  U.  S.  76,  from  Supreme  Court  of  Mississippi  on  certiorari;  Ken- 
tucky Heating  Co.  v.  City  of  Louisville,  250  U.  S.  653,  from  Court  of 
Appeals  of  Kentucky  on  error;  Crescent  Milling  Co.  v.  Strait  Mfg. 
Co.,  249  U.  S.  5'85,  from  United  States  District  Court  on  appeal,  and 
two  other  cases  between  the  same  parties  at  249  U.  S.,  p.  586. 

Writ  of  Error  and  Certiorari  Both  May  Now  be  Resorted  to  in 
Appropriate  Cases  for  the  Purpose  of  Reviewing  the  Judgment  or 
Decree  of  a  State:  Court.  Under  Judicial  Code,  Sec.  237,  as  amended 
September  6,  1916,  39  Stat.  L.  726,  the  jurisdiction  of  the  Supreme 
Court  to  review  on  error  attaches  only  in  two  cases,  namely:  (a) 
where  the  validity  of  a  treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  States,  was  drawn  in  question  and  the  decision 
in  thp  state  court  was  against  the  validity,  and  (b)  where  the  validity 
of  a  statute  of,  or  an  authority  exercised  under,  a  state,  was  drawn 
in  question,  on  the  ground  of  repugnancy  to  the  constitution,  treaties 
or  laws  of  the  United  States,  and  the  decision  in  the  state  court  was 
in  favor  of  the  validity.  Ireland  v.  Woods,  246  U.  S.  323,  327.  52  L. 
Ed.  745;  Stadelman  v.  Miner,  246  U.  S.  544,  62  L.  Ed.  875;  Citizens 
Bank  v.  Opperman,  249  U.  S.  448,  63  L.  Ed.  701.   ' 

As  adopted  in  1911,  Sec.  237  did  not  provide  for  certiorari,  and 
followed  the  Acts  of  1789  and  1867.  By  Act  of  December  23,  1914, 
38  Stat.  L.  790,  the  clause  providing  for  certiorari  was  added;  by  Act 
of  September  6,  1916,  39  Stat.  L.  726,  the  entire  section  was  reenacted 
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as  an  amendment,  omitting  however  the  following  provision  in  the 
first  paragraph:  "Or  where  any  title,  right,  privilege  or  immunity  is 
claimed  under  the  constitution,  or  any  treaty  or  statute  of,  or  com- 
mission held  or  authority  exercised  under,  the  United  States,  and 
the  decision  is  against  the  title,  right,  privilege  or  immunity  especially 
set  up  or  claimed,  by  either  party,  under  such  constitution,  treaty, 
statute,  commission  or  authority,"  and  inserts  in  the  second  paragraph 
in  the  place  of  the  last  two  lines  beginning  with  "or  in  favor"  the 
following:  "Or  where  any  title,  right,  privilege  or  immunity  is  claimed 
under  the  constitution  or  any  statute  or  treaty  of,  or  commission  held 
or  authority  exercised  under  the  United  States,  and  the  decision  is 
either  in  favor  of  or  against  the  title,  right,  privilege  or  immunity 
specially  set  up  or  claimed,  by  eithgr  party,  under  such  constitution, 
treaty,  statute,  co'mmission  or  authority." 

The  effect  of  the  amendments  is  to  diminish  the  error  jurisdiction 
and  make  optional  with  the  Supreme  Court  the  assumption  of  juris- 
diction over  rights  and  immunities,  etc.,  specially  claimed  and  over 
decisions  upholding  the  federal  view  of  constitutional  issues. 

The  remedy  by  certiorari  under  Judicial  Code,  Sec.  237,  is  confined ' 
to  final  judgments,  and  finality,  as  in  trie  case  where  writ  of  error 
lies,  is  determined  by  the  face  of  the  record  and  the  formal  character 
of  the  judgment  rendered  by  the  state  court.  A  judgment  of  a  state 
court  upholding  a  claimed  right  to  share  in  a  fund  accruing  under 
the  State  Employer's  Liability  Act,  but  directing  a  new  trial  to 
ascertain  the  amount  of  the  share,  is  not  final  in  the  contemplation 
of  said  Sec.  237.  Bruce,  Admr.  v.  Tobin,  245  U.  S.  18,  62  L.  Ed.  123, 
Chi.  Gr.  W.  R.  Co.  v.  Basham,  249  U.  S.  164,  63  L.  Ed.  534. 

Certiorari  under  Judicial  Code,  Sec.  237,  and  not  writ  of  error,  is 
the  proper  remedy  where,  in  the  state  court,  the  question  involved 
is  the  validity  of  the  service  and  the  power  of  the  court,  in  view  of 
Sec.  1  of  the  Fourteenth  Amendment.  P.  &  R.  Coal  &  Iron  Co. 
V.  Gilbert,  245  U.  S.  162,  62  L.  Ed.  221. 

"The  difference  between  the  two  modes  of  review,  by  error  and 
upon  certiorari,  as  contemplated  by  the  statute,  lies  in  the  fact  that 
a  writ  of  error  is  granted  as  of  right,  while  a  writ  of  certiorari  is 
granted  or  refused  in  the  exercise  of  a  sound  discretion."  P.  &  R. 
C.  &  I.  Co.  V.  Gilbert,  245  U.  S.  162,  165,  62  L.  Ed.  221;  Ireland  v. 
Woods,  246  U.  S.  323,  328,  62  L.  Ed.  745. 

Where,  in  the  state  court,  merely  a  right  is  claimed  under  a  treaty, 
depending  upon  the  construction  thereof,  and  the  validity  of  the 
treaty  is  not  assailed,  review  in  the  Supreme  Court  can  be  had  only 
upon  certiorari,  under  Judicial  Code,  Sec.  237,  as  amended  September 
6,  1916.    Erie  R.  R.  Co.  v.  Hamilton,  24«  IT.  S.  369,  371,  63  L.  Ed.  307. 
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Denial  by  a  state  court  of  rights  claimed  under  the  Federal  Em- 
ployer's Liability  Act  affords  no  ground  for  review  by  error,  but 
only  by  certiorari,  under  Judicial  Code,  Sec.  237. 

The  words  "or  otherwise"  used  in  the  amendment  of  September  6, 
1916,  39  Stat.  L.  726,  add  nothing  of  substance  to  the  thought  expressed 
by  the  amendment.     Chi.  Gr.  W.  R.  Co.  v.  Basham,  249  U.  S.  164,  165, 

63  L.  Ed.  534. 

Certiorari  is  the  proper  means  of  reviewing  a  judgment  of  a  state 
court  affirming  an  award  against  a  railroad  company  under  a  Work- 
men's Compensation  Law,  where  the  federal  question  upon  which  the 
applicability,  as  distinct  from  the  validity,  of  that  law  depends,  is 
whether  the  injured  employe  was  engaged  in  interstate  commerce. 
So.  Pac.  Co.  v.  Ind.  Ace.  Comn.  of  California,  251  U.  S.  259,  2(Z,  64 
L.  Ed.  — . 

Where  the  state  court  upheld  a  statute  that  was  invalid  as  construed 
on  the  ground  that  it  contravened  the  "full  faith  and  credit"  clause 
of  the  constitution,  .review  could  be  had  in  the  Supreme  Court  by 
error,  not  by  certiorari.     Kenney  v.   Supreme   Lodge,  252  U.   S.  411, 

64  L.  Ed.  — . 

Where  non-federal  grounds  of  decision  without  fair  or  substantial 
support  were  made  the  basis  of  the  judgment  of  the  state  court,  and 
in  that  manner  .claimant  lost  the  benefit  of  a  federal  right  set  up  in 
the  suit,  the  Supreme  Court  will,  on  review,  inquire  whether  the 
right  was  denied,  not  alone  in  express  terms,  but  in  substance  and 
effect,  and  if  so  will  reverse.  And  accordingly  where  a  county  by 
coercive  measures  collects  a  tax  on  lands  which  by  federal  law  are 
exempt,  it  is  no  answer  to  the  charge  of  infringement  of  a  federal 
right  that  the  court  has  no  statutory  power  to  repay  the  taxes. 
Review  may  be  had  by  certiorari.  Ward  v.  Board  of  Comrs.,  253 
U.  S.  —  64  L.  Ed.  — . 


No.  1845. 

Bond  on  Writ  of  Error  from  Supreme  Court  to  State 

Court.(l) 

Know  all  men  by  these  presents  that  we,  B.  M.,  as  prin- 
cipal, .  and  Fidelity  and  Deposit  Company  of  Maryland,  as 
sureties,  are  held  and  firmly  bound  unto  A.  B.  and  to  P.  T., 
in  the  sum  of  one  thousand  ($1,000)  dollars,  to  be  paid  to 
the  said  obligees,   their  successors,   representatives,   and   as- 
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signs;  to  the  payment  of  which,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of ,  A. 

D. . 

Whereas  the  above-named  plaintiff  in  error  hath  prosecuted 
a  writ  of  error  in  the  Supfeme  Court  of  the  United  States  to 
reverse  the  judgment  rendered  in  the  above-entitled  action  by 

the  Supreme  Court  of  the  state  of . 

Now,  therefore,  the  condition  of  this  obligation  is  such  that 
is  the  above-named  plaintiff  in  error  shall  prosecute  his  said 
writ  of  error  to  effect  and  answer  all  costs  and  damages  if  he 
shall  fail  to  make  good  his  plea,  then  this  obligation  shall  be 
void ;  otherwise  to  remain  in  full  force  and  effect. 

B.  M. 
Fidelity  and  Deposit  Company  of  Maryland, 

By  Clarence  Brown, 

.  \_S^al.]   A  Member  of  the  Local  Board  of  Directors  of . 

Attest:     W.  P.,  Agent. 
.  Signed,  sealed,  and  delivered  in  presence  of — 


^.   i 


ss. 


P.'  W. 
T.  W. 

State  of 
County  of 

On  this  day  of  ,  before  me,  personally  ap- 
peared B.  M.,  to  me  known  to  be  the  person  described  in  and 
who  executed/the  foregoing  bond,  and  acknowledged  that  he 
executed  the  same  as  his  free  act  and  deed. 

[Seal.^  W.  S. 

Notary  Public,  Co.,  . 

State  of 
County 

On  this day  of ,  A.  D. ,  personally  appeared 

before  me  C.  Brown,  who,  being  duly  sworn,  deposes  and 


^o7^,  I  - 
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says  that  he  is  a  member  of  the  local  board  of  directors  for 

of  the  Fidelity  and  Deposit  Company  of  Maryland ;  that 

the  seal  affixed  to  the  foregoing  instrument  is  the  corporate 
seal  of  said  corporation,  and  that  said  instrument  was  signed 
and  sealed  on  behalf  of  said  corporation  by  authority  of  its 
board  of  directors,  and  the  said  C.  Brown  acknowledged  said 
instrument  to  be  the  free  act  and  deed  of  said  corporation. 
[Notarial  Seal.']  W.  S., 

Notary  Public,  County,  . 

I  hereby  approve  the  foregoing  bond  and  sureties  this 

day  of -.  M.  S., 

Chief  Justice  of  Supreme  Court  of  the  State  of . 


(1)  The  bond  on  writ  of  error  removing  a  case  from  a  state  court 
to  the  Supreme  Court  of  the  United  States  may  be  allowed  by  any 
justice  of  the  Supreme  Court  or  by  any  chief  justice  or  judge  or 
chancellor  of  the  state  court  rendering  the  judgment  or  passing  upon 
the  decree  complained  of.     R.  S.,  Sec.  1000. 

As  to  form  of  bond  and  its  effect  as  a  supersedeas  see  note  to  No. 
1797. 

Security  need  not  be  approved  by  the  same  judge  who  allows  the 
writ  of  error.  Brown  v.  N.  W.  Mut.  Life  Ins.  Co.,  119  Fed.  148,  55 
C.  C.  A.  654. 

The  requirement  that  the  judge  signing  the  citation  take  security, 
and  exception  thereto,  are  laid  down  in  R.  S.  U.  S.,  Sec.  1000. 

This  section  does  not  apply  to  a  case  of  conviction  of  crime  punish- 
able by  death.  Amer.  Surety  Co.  v.  U.  S.,  239  Fed.  680,  152  C.  C.  A. 
514. 

That  the  federal  government  is  excused  from  giving  security  in 
error  or  on  appeal,  as  well  as  in  other  cases,  see  R.  S.  U.  S.,  Sec.  1001. 


No.  1846. 

Citation  to  Defendant  in  Error  in  Case  Removed  to  the 
Supreme  Court  from  a  State  Court.  (1) 

United  States  of  America,  ss. 
To    Commissioners   of   Public  Lands    and   O.    D.,   a^    State 
Treasurer,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
a  Supreme  Court  of  the  United  States,  at  Washington,  within 
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thirty  (30)  days  from  the  date  hereof,  pursuant  to  a  writ  of 
error  filed  in  the  clerk's  office  of  the  Supreme  Court  of  the 

state  of  ,  wherein  state  of,   ex  rel.   L.   G.   is   plaintiff 

in  error  and  you  are  defendants  in  error,  to  show  cause,  if 
any  there  be,  why  the  judgment  rendered  against  the  said 
plaintiff  in  error,  as  in  the  said  writ  of  error  mentioned, 
should  not  be  corrected  and  why  speedy  justice  should  not  be 
done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  Henry  B.  Brown,  associate  justice 

of  the  Supreme  Court  of  the  United  States,  this day  of 

,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and 


Henry  B.  Brown,     § 
Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

{^Service  accepted.^ 

Copy  of  the  within  citation  received  this day  of , 


A.  D.  ,  at  the  office  of  the  attorney  general  of  the  state 

of .  E.  R., 

Attorney  General. 
By  C.  E., 
Assistant  Attorney  General. 

(i)  A  citation  is  essential  to  a  writ  of  error.  R,  S.  sec.  999.  Notice  of  a 
writ  of  error  given  in  open  court  at  the  same  term  the  judgment  is  ren- 
dered is  not  the  equivalent  of  the  citation.  In  this  respect  writs  of  error 
differ  from  appeals  taken  in  open  court.    U.  S.  vs.  Phillips,  121  U.  S.  254. 

The  citation  should  be  addressed  to  the  defendant  in  error  and  signed 
by  the  justice  of  the  Supreme  Court  of  the  United  States,  or  by  the  chief 
justice  or  judge  or  chancellor  of  the  state  court  rendering  the  judgment 
or  passing  upon  the  decree  complained  of.    R.  S.  sec.  999. 

The  citation  should  be  served  and  returned  as  in  other  cases  to  the 
Supreme  Court  before  the  returjti  day,  which  should  be  within  thirty  days 
from  the  date  of  signing  it.  Supreme  Court  Rule  8,  par.  5,  which 
provides  for  exceptions. 
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No.  1847. 

Assignment  of  Errors  on  Writ  of  Error  from  Supreme  Court 
of  the  United  States  to  a  State  Court (1),  Where  State 
Statute  Alleged  to  be  in  Violation  of  Con- 
stitution of  the  United  States. 

The  Supreme  Court  of  the  state  of . 

State  of ,  ex  rel.  B.  M.,  Plaintiff  in  Error. 

vs. 

T.  M.,  as  Sheriff  of County, ,  Defendant 

in  Error. 

Now  comes  the  said  plaintiff  in  error  and  respectfully  sub- 
mits that  in  the  record,  proceedings,  decision,  and  final  judg- 
ment of  the  Supreme  Court  of  the  state  of ,  in  the  above- 
entitled  matter  there  is  manifest  error  in  this,  to  wit : 

First.  The  court  erred  in  holding  that  the  provisions  of 

chapter  225,  of  the  General  Laws  of  the  state  of for  the 

year ,  are  not  in  conflict  with  and  in  violation  of  the  pro- 
visions  of  the   14th  amendment  of  the  Constitution  of  the 

United  States,  for  that  the  state  of ,  by  and  through  the 

provisions  of  said  chapter  225,  assumes  and  seeks  (i)  to  de- 
prive the  plaintiff  in  error  and  certain  other  citizens  of  the 

United  States  and  of  the  state  of of  rights,  privileges,  and 

immunities  secured  to  other  citizens  of  the  United  States  and  of 
the  said  state;  (2)  to  deprive  the  plaintiff  in  error  and  other 
citizens  of  the  United  States  of  liberty  and  property  without 
due  process  of  law;  (3)  to  deprive  and  to  deny  to  the  plaintiff 
in  error  and  certain  citizens  and  persons  within  the  jurisdiction 
of  the  state  of ,  the  equal  protection  of  the  law. 

Second.  The  court  erred  in  holding  that  by  the  provisions 
of  said  act  the  plaintiff  in  error  is  not  deprived  of  rights,  priv- 
ileges, and  immunities  secured  to  other  citizens  of  the  United 

states  and  of  the  state  of by  the  Federal  Constitution 

and  laws  of  the  United  States. 

Third.  The  court  erred  in  holding  that  by  the  provisions 
of  said  act  the  plaintiff  in  error  is  not  deprived  of  liberty  and 
property  without  due  process  of  law. 
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Fourth.  The  court  erfed  in  holding  that  the  provisions  of 
said  act  do  not  deny  to  the  plaintiff  in  error  the  equal  protec- 
tion of  the  law. 

Fifth.  The  court  erred  in  holding  that  the  said  act  and  the 
authority  exercised  thereunder  and  thereby  authorized  to  be 
exercised  thereunder  is  within  the  police  powers  of  the  legisla- 
ture of  the  state  of  Minnesota. 

Sixth.  The  court  erred  in  holding  the  provisions  of  said 
act  making  it  unlawful  for  the  plaintiff  in  error  to  carry  on 
his  business  as  a  grain  commission  merchant  without  first  tak- 
ing out  a  license  from  the  state  and  giving  a  bond  to  the 
state  to  be  within  the  police  powers  of  the  state. 

Seventh.  The  court  erred  in  holding  the  provisions  of  said 
act  requiring  plaintiff  to  take  out  a  license  and  to  give  bond 
not  to  be  an  abridgment  of  the  inalienable  and  constitutional 
right  of  plaintiff  in  error  to  pursue  a  lawful  avocation  in  a 
lawful  way  without  interference  by  the  state. 

Eighth.  The  court  erred  in  holding  that  the  pi;ovisions  of 
said  act  do  not  unlawfully  discriminate  between  those  engaged 
in  selling  agricultural  products  and  farm  produce  on  commis- 
sion and  those  engaged  in  selling  other  personal  property  on 
commission. 

Ninth.  The  court  erred  in  holding  that  the  provisions  of 
said  act  do  not  cast  special  burdens  upon  those  engaged  in  sell- 
ing agricultural  products  and  farm  produce  on  commission 
from  which  other  commission  merchants  are  exempt. 

Tenth.  The  court  erred  in  holding  that  said  act  does  not 
grant  special  and  exclusive  privileges  to  certain  citizens  which 
it  denies  to  the  plaintiff  in  error  and  to  other  citizens  of  the 
state. 

Eleventh.  The  court  erred  in  holding  that  the  provisions  of 
said  act  are  uniform  in  their  operation  throughout  the  state 
upon  all  citizens  of  the  state  similarly  situated. 

Twelfth.  The  court  erred  in  holding  that  the  provisions  of 
said  act  do  not  deprive  the  plaintiff  in  error  of  the  right  to 
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earn  a  livelihood  in  the  pursuit  of  a  lawful  and  harmless  oc- 
cupation and  of  the  liberty  of  contract  in  reference  to  said 
business. 

Thirteenth.  The  court  erred  in  holding  that  the  provisions 
of  said  chapter  225  are  not  in  violation  of  section  8,  Article 
I.,  of  the  Constitution  of  the  United  States,  which  confers  on 
Congress  the  exclusive  power  to  regulate  commerce  among 
the  several  states. 

Fourteenth.  The  court  erred  in  holding  that  said  chapter 
225  does  not  confer  on  the  railroad  and  warehouse  commis- 
sion legislative  power,  in  that  it  confers  on  them  the  power  to 
arbitrarily  fix  the  amount  of  all  bonds  taken  under  the  act 
and  to  designate  the  number  and  qualifications  of  sureties. 

Fifteenth.  The  court  erred  in  ordering  judgment  to  be 
entered  discharging  the  writ  of  habeas  corpus. 

Sixteenth.  The  court  erred  in  ordering  judgment  to  be  en- 
tered and  in  entering  judgment  remanding  the  plaintiff  in 
error  to  the  custody  of  the  defendant  in  error. 

R.  X. 
G.  X. 
Attorneys  for  Plaintiff  in  Error. 

(l)  The  assignment  of  errors  should  be  entitled  in  the  Supreme  Court 
of  the  state  and  should  be  filed  in  that  court  with  the  petition  for  writ  of 
error  and  the  writ  of  error  when  it  is  allowed  and  issued. 

The  assignment  of  errors  should  set  out  separately  and  particularly 
each  error  asserted  and  intended  to  be  urged  and  should  show  that  the 
errors  complained  of  were  within  the  purview  of  Judicial  Code,  Sec. 
237. 
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No.  1848. 

Assignment  of  Errors  on  Writ  of  Error  from  the  Supreme 

Court  of  the  United  States  to  a  State  Court  (1),  Where 

Right  Specially  Set  Up  and  Claimed  Under  Act  of 

Congress  was  Denied  by  the  State. 

The  Supreme  Court  of  the  State  of . 

State  of ,  ex  rel.  L.  G., 

vs. 
Commissioners  of  Public  Lands  and  O.  D.,  as  State 

Treasurer. 

State  of ex  rel.,  L.  G.,  in  connection  with  the  petition 

for  a  writ  or  error  herein,  makes  the  following  assignment  of 

errors  which  state  of er  rel.  L.  G.  avers  occurred  in  the 

final  order  and  judgment  herein,  dated  the day  of , 

A.  D.  — — ,  as  follows,  to  wit: 

First.  The  Supreme  Court  of  the  state  of  ,  erred  in 

holding  that  chapter  367  of  the  Laws  of of was  a 

special  law  regulating  the  sale  of  state  swamp  lands  within  the 
territory  mentioned  therein,  and  that  such  chapter  is  now  in 
force. 

Second.  The  Supreme  Court  of  the  state  of  — — ,  erred  in 
holding  that  the  application  of  the  relator  for  leave  to  pur- 
chase such  swamp   lands  under  section  205,  Statutes 

of ,  was  properly  rejected.  Section  205  of  the Stat- 
utes of ,  to  the  effect  that  "  the  minimum  price  of  all  the 

swamp  lands  is  fixed  as  follows,"  has  but  one  possible  signifi- 
cation; nor  is  there  any  other  meaning  to  the  words  in  sub- 
division 5  of  that  section,  "  of  all  other  such  lands  now  owned, 
or  that  may  hereafter  be  acquired  by  the  state,  one  dollar  and 
twenty-five  cents  per  acre." 

Third.  The  order  of  the  Supreme  Court  of  the  state  of 

-: granting  the  motion  to  quash  the  alternative  writ  of 

mandamus,  and  that  the  proceedings  be.  dismissed  with  costs 
against  the  relator,  to  be  taxed  according  to  law,  denied  the 
right  to  purchase  lands  granted  to  the  state  of under  act 
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of  Congress  approved  September  28,  1850;  under  act  of  Con- 
gress approved  March  2,  1855,  and  under  act  of  Congress  ap- 
proved March  3,  1857. 

Fourth.  The  interpretation  placed  upon  chapter  367,  Laws  of 
of ,  by  the  Supreme  Court  of  the  state  of  is  con- 
trary to,  in  violation  of,  and  in  contravention  of  the  said  stat- 
utes of  the  United  States  as  to  the  disposal  of  the  proceeds  of 
the  swamp  lands,  and  is  contrary  to  the  laws  and  Constitution 
of  the  United  States. 

Fifth.  Chapter  367  of  the  Laws  of of attempted 

to  supersede  section  205  of  the  Revised  Statutes  of  1878,  as 
to  these  lands,  for  the  purpose  of  diverting  the  proceeds  of 
the  sales  thereof  ii^to  the  general  fund  of  the  state  of  Wis- 
consin, in  violation  of  the  provisions  of  the  acts  of  Congress 
relating  to  swamp  land  grants. 

Sixth.  The  interpretation' placed  upon  said  chapter  367  of 

the  Laws  of of by  the  Supreme  Court  of  the  state 

of diverts  the  proceeds  of  the  sales  of  swamp  lands  from 

the  purposes  provided  for  by  the  act  of  Congress  approved 
September  28,  1850,  and  such  chapter  367  is  therefore  void. 

The  Supreme   Court  of  the  state  of  . ,   which  is  the 

highest  court  of  said  state  in  which  a  decision  in  this  suit 
could  be  had,  where  was  drawn  in  question  the  validity  of  said 

chapter  367  of  the  Laws  of of  1897,  on  the  ground  that 

said  law  was  in  violation  of  the  act  of  Congress  as  to  swamp 
land  grants,  rendered  judgment  against  the  right  specially  set 

up  and  claimed  by  state  of ■  igj;  rel.  L.  G.  under  said  acts 

of  Congress. 

State  of ex  rel.  L.  G.  prays  that  a  writ  of  error  from 

the  Supreme  Court  of  the  United   States  may  issue  to  the 

Supreme  Court  of  the  state  of ;  and  further  prays  that 

the  Supreme  Court  of  the  United  States  will  reverse  the  said 
final  order  and  judgment  of  the  Supreme  Court  of  the  state 
of ,  and  that  the  State  of ex  rel.  L.  G.  may  be  re- 
stored to  all  things  which  state  of ex  rel.  L.  G.  has  lost 
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by  occasion  of  the  said  final  order  and  judgment;  and,  fur- 
ther, may  have  such  other  and  further  relief  as  may  be  proper 
and  just. 

Dated  this day  of ,  A.  D. . 

R.  X 
Attorney  for  State  of ex  rel.  L.  G.    . 

(1)  See  note  to  Form  No.  1847. 


No.  1849. 

Assignment  of  Errors  on  Writ  of  Error  from  Supreme  Court 

to  a  State  Court  (1),  Where  Right  Asserted  Under 

State  Law  is  Alleged  to  be  in  Violation  of 

Federal  Law. 

The  Supreme  Court  of  the  State  of . 

Florida  Railroad  Company,  Plaintiff  in  Error, 
vs. 
C.  D.,  Defendant  in  Error. 

And  now,  before  the  justices  of  the  Supreme  Court  of  the 
United  States  of  America,  at  the  Capitol,  in  the  city  of  Wash- 
ington, comes  the  Florida  Railroad  Company,  plaintiff  in  er- 
ror, by  its  counsel,  in  the  above-stated  case,  and  says  —  assign- 
ing error  therein,  says:  that  in  the  record  and  proceeding  in 
the  aforesaid  cause  there  is  manifest  error  in  this,  to  wit : 

That  the  Supreme  Court  of  the  state  of erred  in  ad- 
judging and  deciding  that  "  through  the  plaintiff  in  a  suit 
which  had  been  properly  removed  from  a  state  to  a  Federal 
court  having  concurrent  jurisdiction  of  the  cause  of  action  on 
which  the  suit  was  founded  was  nonsuited  or  voluntarily  dis- 
missed his  case  in  a  United  States  Court,  it  was,  nevertheless 
his  right  to  bring  another  suit  on  the  same  cause  of  action  in 
a  state  court  at  any  time  within  the  statutes  of  limitation  ap- 
plicable to  such  an  action,  and  this  is  true  notwithstanding 
that  in  a  second  suit  the  damages  were  laid  in  an  amount 
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which  would  prevent  another  removal  of  the  case  to  the  Fed- 
eral court." 

Plaintiff  in  error  says  that  said  judgment  of  said  Supreme 

Court  of is  repugnant  to  and  in  conflict  with  the  laws  of 

the  United  States,  and  especially  those  several  acts  of  the  Con- 
gress of  the  United  States  commonly  called  the  "  removal 
acts,"  and  of  section  3  of  that  one  approved  March  3rd,  1887. 

Plaintiff  in  error  further  says  that  the  judgment  of  said 
Supreme  Court  of ,  aforesaid  is  repugnant  to  and  in  con- 
flict with  Article  XIV.,  sec.  i,  of  the  Constitution  of  the 
United  States,  which  declares  that  "  no  state  shall  make  or 
enforce  laws  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property  without  due  process 
of  law."                ' 

And  denies  to  the  plaintiff  in  error  the  privilege  conferred 
upon  it  by  law  of  having  the  cause  of  action  and  controversy 
involved  in  said  proceedings  removed  to  and  determined  by 
the  District  Court  of  the  United  States  for  the  eastern  division 
of  the  southern  district  of  Georgia,  which  court  had  lawfully 
acquired  jurisdiction  of  the  subject  matter  and  the  parties  in 
said  cause. 

Plaintiff  in  error  says  that  in  the  aforesaid  suit  there  was 
drawn  in  question  the  aforesaid  removal  acts  of  the  Congress 

of  the  United  States  and  the  right  of  the  city  court  of , 

in  the  county  of and  state  of ,  to  entertain,  hear, 

and  determine  said  cause  under  the  laws  of  the  United  States, 

and  that  the  said  decision  of  the  Supreme  Court  of was 

in  favor  of  the  jurisdiction  and  power  of  the  said  city  court 

of  and  adverse  to  the  statutes  of  the  United  States 

aforesaid,  and  denied  and  refused  the  power,  jurisdiction,  and 
authority  of  the  said  District  Court  of  the  United  States  for 
the  eastern  division  of  the  southern  district  of  the  state  of 
Georgia  to  entertain,  hear,  and  determine  said  proceedings; 
to  which  judgment  and  decision  the  plaintiff  in  error  hereby 
excepts  and  assigns  the  same  as  error. 
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Wherefore  the  said  Florida  Raih-oad  Company  prays  that 
the  judgment  and  decision  aforesaid  may  be  reversed,  an- 
nulled, and  altogether  held  for  naught,  and  that  it  may  be 
restored  to  all  things  which  it  has  lost  by  the  action  and 
because  of  the  said  judgment  and  decision.  R.  X., 

G.  X., 
Attorneys  and  of  Counsel  for  Plaintiff  in  Error. 

(1)  See  note  to  Form  No.  1847. 

The  federal  question  must  be  set  out  in  the  assignment  of  error. 
Central  Vt.  Ry.  Co.  v.  White,  238  U.  S.  S07,  59  L.  Ed.  1433. 

It  is  well  settled  that  the  decision  of  the  federal  question  must 
have  been  necessary  to  the  determination  of  the  c^se,  and  must  have 
been  decided,  or  the  judgment  complained  of  could  not  have  been 
rendered  without  its  decision.  Adams  v.  Russell,  229  U.  S.  3S3,  57 
L.  Ed.  1224;  and  where  other  grounds  of  decision  appear  sufficient 
to  support  the  judgment  the  Supreme  Court  will  dismiss.  Sou.  Pac. 
Co.  v.  Schuyler,  227  U.  S.  601,  57  L.  Ed.  662;  Cornell  Steamboat  Co. 
V.  Phoenix  Constr.  Co.,  233  U.  S.  593,  58  L.  Ed.  1107;  Atl.  Coast  Line 
Co.  V.  Glenn,  239  U.  S.  388,  60  L.  Ed.  344;  Rogers  v.  Hennepin  Co;, 
240  U.  S.  184,  60  L.  Ed.  594;  Chicago,  etc.,  Ry.  Co.  v.  Illinois,  200 
U.  S.  561,  50  L.  Ed.  596;  Mellon  Co.  v.  McCaflferty,  239  U.  S:  134,  60 
L.  Ed.  181. 
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APPEALS  FROM  A  DISTRICT  COURT  TO  A  CIRCUIT 
COURT  OF  APPEALS. 

No.  1850.  » 

Petition  for  Appeal  to  a  United  States  Circuit  Court  of 
Appeals.(l) 

The  District  Court  of  the  United  States, )  In  Equity, 
for  the District  of .  (  No.    

The    above-named    plaintiff    [or,    defendant],    conceiving 
himself  aggrieved  by  the  decree  made  and  entered  on  the 

day  of  ,  in  the  above-entitled  cause,  does  hereby 

appeal  from  said  order  and  decree  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the circuit,  for  the  reasons 

specified  in  the  assignment  of  errors,  which  is  filed  herewith, 
and  he  prays  that  this  appeal  may  be  allowed,  and  that  a 
transcript  of  the  record,  proceedings  and  papers  upon  which 
said  order  was  made,  duly,  authenticated,  may  be  sent  to  the 

United  States  Circuit  Court  of  Appeals  for  the  circuit. 

Y.  &  Y., 
Attorneys  for  Plaintiff. 

The  foregoing  claim  of  appeal  is  allowed.  (2) 

H.  F., 
Dated  .  District  Judge. 

(1)  This  petition,  together  with  an  assignment  of  errors,  should  be 
filed  with  the  clerk  of  the  court  below  and  the  appeal  allowed  by  a 
district  judge.  R.  S.  Sees.  999  and  1012;  Rodd  v.  Heartt,  17  Wall.  354; 
Huntington  v.  Laidley,  176  U.  S.  668. 

(1)  An  appeal  must  be  taken  within  six  months  after  the  entry  of  the 
decree  in  the  court  below  in  equity  and  in  admiralty  cases.  Act  of 
March  S,  1891,  Sec.  11,  26  Stat.  L.  826.  The  mere  filing  of  the  petition 
and  the  assignment  of  errors  in  the  clerk's  office  within  the  statutory 
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period  is  not  sufficient.  Green  vs.  Lynn,  31  C.  C.  A.  248,  87  Fed.  Rep.  839.. 
hut  is  necessary.    Credit  Co.  Lm'td  vs.  Arkansas  Ry.  Co.,  128  U.  S.  258. 

The  time  limit  within  which  an  appeal  shoufd  be  taken  begins  to  run 
from  the  date  of  the  entry  of  the  decree.  Duncan  vs.  R.  R.  Co.,  88  Fed. 
R<p.  840;  Coe  vs.  R.  R.  Co.,  85  Fed.  Rep.  489,  29  C.  C.  A.  292.  In  com- 
puting the  time  within  which  an  appeal  may  be  taken  the  date  of  the 
eptry  may  be  excluded.    Smith  vs.  Gale,  137  U.  S.  577.  ' 

An  appeal  in  bankruptcy  should  be  taken  within  ten  days  after  the 
jurlgment  appealed  from.  Norcross  vs.  Nave  &  McCord  Merc.  Co.,  4 
Am.  B.  R.  317,  loi  Fed.  Rep.  796. 

n"he  petition  for  an  appeal  and  an  order  allowing  it  constitutes  a 
valid  appeal.  The  bond  and  citation  are  not  essential  to  it.  Edmonson  vs. 
Bloomshire,  7  Wall.  306;  Nbonan  vs.  Chester  Park  Athletic  Co.,  35  C.  C 
A.  457,  93  Fed.  Rep.  576. 

Jurisdiction  does  not  depend  upon  the  amount  in  dispute  in  cases  taken 
by  writ  of  error  or  appeal  from  the  District  Courts  to  the  Circuit 
Court  of  Appeals  under  the  Act  of  March  3,  1891.  The  Paquete 
Habana,  175  U.  S.  683;  nor  under  the  provisions  of  the  Judicial  Code. 

The  question  has  frequently  arisen  as  to  whether  the  appeal  lies  to 
a  Circuit  Court  of  Appeals  or  to  the  Supreme  Court  of  the  United 
States  and  the  matter  has  been  considered  both  by  the  Supreme  Court 
and  by  the  Courts  of  Appeals  in  the  following  cases:  Carter  v. 
Roberts,  177'  U.  S.  496;  Holt  v.  .Indiana  Mfg.  Co.,  46  U.  S.  App.  717, 
176  U.  S.  68;  U.  S.  v.  Jahn,  ISS  U.  S.  109;  New  Orleans  v.  Benjamin, 
153  U.  S.  411;  Benjamin  v.  New  Orleans,  169  U.  S.  161;  City  of  Owens- 
boro  V.  Owe;isboro  Water  Works,  115  Fed.  318;  Pike's  Peak  Power 
Co.  V.  City  of  Coorado  Springs,  105  Fed.  1;  Dawson  v.  Trust  Co., 
102  Fed.  200. 

(2)  A  formal  order  allowing  an  appeal  is  not  necessary,  although 
in  practice  such  an  order  is  entered  on  the  journal  of  the  court. 

It  has  been  held  that  the  signing  a  citation  or  approving  a  bond  was 
a  sufficient  allowance  of  an  appeal.  Brandies  v.  Cochrane,  105  U.  S. 
262;  Brown  v.  McConnell,  124  U.  S.  489. 

Mistake  in  taking  appeal  or  writ  of  error  will  not  lead  to  dismissal; 
correction  may  be  made  in  the  reviewing  court.  See  39  Stat.  L.  726, 
Act  of  September  6,  1916. 

Statutory  provisions — Judicial  Code.  Appeal  or  error,  from  the  Dis- 
trict Court  to  the  Circuit  Court  of  Appeals  is  limited  in  accordance 
with  Judicial  Code,  Sec.  128;  interlocutory  order  ,may  be  appealed 
from,  according  to  Judicial  Code,  Sec.  129. 

Sec.  130  provides  for  appeal  in  bankruptcy;  Sec.  131  provides  for 
appeals  from  the  United  States  court  for .  China;  Sees.  134  and  135 
deal  with  appeals   from   Alaska. 

By  Sec.  2  of  the  Act  of  January  28,  1915,  38  Stat.  L.  802,  the  United 
States  Circuit  Court  of  Appeals  may  review  upon  appeal  or  error 
the  final  judgments  and  decrees  of  the  Supreme  Court  of  Hawaii  and 
Porto  Rico  when  the  amount  involved  is  more  than  $5,000  exclusive 
of  costs. 
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Porto  Rico  is  attached  to  the  first  circuit  by  Act  of  January  28, 
1915,  38  Stat.  L.  803,  by  amending  Judicial  Code,  Sec.  116  to  that  effect. 

Appeal  from  Interlocutory  Order.  As  introduced  into  the  Judicial 
Code,  Sec.  129  embodies  some  changes  from  the  language  of  the 
prior  acts  passed  in  1'891,  189S  and  1900. 

That  the  interlocutory  order  must  be  allowed  upon  a  hearing  in 
equity,  see  Pressed  Steel  Car  Co.  v.  Chicago  R.  Co.,  192  Fed.  517, 
113  C.  C.  A.  73;  Amer.  Sep.  Co.  v.  Twin  City  Co.,  202  Fed.  202,  120 
C.  C.  A.  644;  the  Transfer,  No.  21,  218  Fed.  635,  134  C.  C.  A.  394. 

This  section  does  not  apply  to  the  case  of  an  order  refusing  to  dis- 
solve a  temporary  restraining  order.  Pack  v.  Carter,  223  Fed.  638, 
139  C.  C.  A.  184. 

For  a  resume  of  the  acts  on  this  subject,  see  Seattle  Electric  Co. 
V.  Seattle  Ry.  Co.,  185  Fed.  365,  107  C.  C.  A.  421. 

As  to  the  scope  6f  the  review  under  Sec.  129,  see  Howe  Mch.  Co. 
V.  Dayton,  210  Fed.  801,  127  C.  C.  A.  351.  Interlocutory  order  or 
decree  will  not  be  reversed  if  issued  on  recognized  principles  of 
equity  and  not  improvidently.  Texas  Co.  v.  Collier,  195  Fed.  65,  115 
C.  C.  A.  82. 

Bill  may  be  dismissed  by  Appellate  Court.  Metro.  Water  Co.  v. 
Kaw  Valley,  etc.,  223  U.  S.  519,  56  L.  ed.  533. 

As  to  the  application  of  this  section  to  patent  infringement  suits, 
see  Racine  Co.  v.  Confectioners'  Co.,  234  Fed.  876,  148  C.  C.  A.  474'; 
Lederer  v.  Garage  Equipment  Co.,  235  Fed.  527,  149  C.  C.  A.  73; 
Ward  Baking  Co.  v.  Weber,  230  Fed.  142,  144  C.  C.  A.  440. 

In  most  ot  the  circuits  it  is  maintained  that  the  court  may  dismiss 
the  bill  for  infringement  where  the  case  comes  before  it  on  appeal 
from  an  interlocutory  order  concerning  an  injunction.  Sheffield  Car 
Co.  V.  D'Arcy,  194  Fed.  686,  116  C.  C.  A.  322. 

Appeal  Under  Clayton  Act.  Under  Sec.  11  of  the  Clayton  Anti- 
Trust  Act  of  October  15,  1914,  38  Stat.  L.  730,  orders  may  be  issued 
by  the  Federal  Trade  Commission,  the  Federal  Reserve  Board  or 
the  Interstate  Commerce  Commission,  respectively,  to  enforce  com- 
pliance with  Sees.  2,  3,  7  and  8  of  said  act,  and  upon  failure  to 
comply  therewith  the  commission  or  board  may  apply  to  the  Circuit 
Court  of  Appeals  for  enforcement  of  the  order.  The  decision  of 
that  court  is  final,  subject  only  to  review  by  certiorari  as  provided  in 
Judicial   Code,  Sec.  240. 

The  Circuit  Court  of  Appeals  also  has  exclusive  jurisdiction  of 
suits  to  enforce,  set  aside  or  modify  the  orders  of  the  commission  or 
board. 

Judgment  or  Decree  of  the  Circuit  Court  of  Appeals.  When  the 
jurisdiction  of  the  District  Court  is  invoked  solely  on  the  ground  of 
a  federal  question,  no  appeal  lies  to  the  Circuit  Court  of  Appeals; 
but  if  such  appeal  is  taken  and  entertained,  and  a  decision  is  made 
in   that   court,   the   Supreme   Court,   acting  in   pursuance   of  Judicial 
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Code,  Sec.  241,  may  review  the  question  of  jurisdiction,  and  its 
judgment  should  reverse  the  judgment  appealed  and  should  remand 
the  case  to  the  Circuit  Court  of  Appeals  with  directions  to  dismiss 
the  appeal.  City  of  N.  Y.  v.  Consol.  Gas  Co.,  253  U  S.  219.  64  L 
ed.  870. 

The  guarantees  of  the  seventh  amendment  to  the  constitution  of 
the  United  States  require  the  Circuit  Court  of  Appeals,  when  revers- 
ing a  favorable  verdict  and  judgment  in  the  District  Court,  to  order 
a  new  trial;  and  a  simple  reversal  is  error.  Fidelity  Co.  v.  Dubois 
Company,  253  U.  S.  212,  64  L.  ed.  865.  See  Slocum  v,  N.  Y.  L.  Ins. 
Co.,  228  U.  S.  364,  517  L.  ed.  879,  where  the  subject  is  comprehensively 
considered. 


No.  18S1. 

Plaintiff's  Appeal  from  Refusal  to  Remand  Removed  Case.(l) 

[Caption.] 

The  above  named  plaintiff,  conceiving  itself  aggrieved  by 
the  orders  of  the  aforesaid  court  heretofore  made  denying 
plaintiff's  motion  to  remand  said  cause  to  the  District  Court 
of  Iowa  in  and  for  Wapello  County,  does  hereby  elect  to 
stand  upon  said  motion,  and  to  refuse  to  recognize  the 
jurisdiction  of  this  court  in  said  cause,  and  to  refuse  to  pro- 
ceed further  in  this  court  in  said  cause ;  and  under  the  pro- 
visions of  section  238  of  the  Judicial  Code,  Act  of  March  3, 
1891,  plaintiff  prays  the  order  of  this  court  allowing  appeal 
direct  from  this  court  to  the  United  States  Supreme  Court  on 
said  question  of  jurisdiction  only;  and  that  this  court  shall 
certify  said  question  of  jurisdiction  as-  shown  by  the  record 
herein. 

And  plaintiff  herewith  tenders  a  full,  true  and  correct  copy, 
of  the  record  in  said  cause,  and  prays  the  order  of  this  court 
identifying  the  same,  as  attached  hereto,  as  constituting 
plaintiff's  bill  of  exceptions  rerein. 

Plaintiff  herewith  accompanying  respectfully  submits  sug- 
gested and  requested  form  of  judgment  entry,  and  certificate, 
with  form  of  citation,  together  with  good  and  sufficient 
appeal  bond  properly  executed,  and  prays  approval  of  same, 
and  an  order  of  court  making  same  a  supersedeas,  and  for  an 
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order  granting  certificate  of  this  court  as  to  jurisdiction  upon 
said  appeal,  and  an  order  dispensing  with  citation,  or  the 
allowance  and  signing  of  citation. 

A.  B., 
Attorney  for  Plaintiff. 

(1)   Forms  Nob.  1861  to  1857,  except  1854,  are  illustrative  here;   their 
proper  place  is  following  Form  No.  1941. 


No.  1852. 

Judgment,  Certificate  and  Appeal. 

[Caption.] 

The  above  named  plaintiff,  by  its  counsel  in.  open  court, 
conceiving  itself  aggrieved  by  the  order  overruling  its  mo- 
tion to  remand  said  cause  heretofore  entered,  and  by  the 
order  of  the  court  now  overruling  its  assignment  of  error 
and  motion  to  reconsider  said  order,  does  now  hereby 
formally  elect  .to  stand  upon  its  said  plea  to  the  jurisdiction 
of  said  court  embodied  in  its  motion  to  remand  said  cause 
to  the  state  court,  and  upon  said  assignment  of  error,  and 
does  now  hereby  formally  refuse  further  to  recognize  the 
jurisdiction  of  this  court,  and  refuses  to  proceed  further  in 

said  cause,  and  whereupon  the  court  in  term  time  this  

day  of  July  1917,  does  hereby  dismiss  plaintiff's  petition  and 
cause  of  action,  and  does  hereby  order  and  render  final  judg- 
ment that  plaintiff  take  nothing  thereby  and  go  hence  with- 
out day, ,  and  that  defendant  American  Refrigerator  Transit 
Company  have  and  recover  from  said  E.  H.  Emery  and 
Company  all  costs  in  this  Court  in  said  action  accrued,  now 
taxed  in  the  sum  of dollars. 

And  plaintiff,  under  the  provisions  of  section  238  of  the 
Judicial  Code,  praying  the  order  of  this  court  allowing  an 
appeal  from  said  order  and  judgment,  direct  to  the  Supreme 
Court  of  the  United  States,  the  court  now  certifies  to  said 
Supreme  Court  whether  or  not  upon  the  record  upon  plain- 
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tifif's  motion  to  remand  said  cause  this  court  has  jurisdiction 
of  said  action,  or  should  said  motion  to  remand  be  sustained. 
And  upon  and  for  the  reasons  specified  in  its  assignment 
of  errors  herein  heretofore  filed,  the  plaintiff  does  hereby 
pray  and  is  allowed  its  appeal  from  the  order  overruling  its 
motion  to  remand  and  from  this  judgment  now  rendered, 
such  appeal  being  solely  upon  the  question  of  jurisdiction  of 
this  court ;  and  such  appeal  being  hereby  granted  and  certified 
direct  to  said,  Supreme  Court  of  the  United  States. 

Plaintiff  having  rendered  its  proper  and  sufficient  appeal 
bond,  same  is  hereby  approved,  and,  when  filed,  is  to  operate 
as  a  supersedeas.  ' 

Such  appeal  having  by  plaintiff  been  taken  and  allowed  in 
term  time,  in  open  court,  and  counsel  for  defendant  being  at 
the  time  present,  his  order  allowing  same  shall  operate  as  a 
citation  to  said  defendant,  American  Refrigerator  Transit 
Company,  to  be  and  appear  to  and  upon  said  appeal,  at  the 
Supreme  Court  of  the  United  States  at  Washington,  within 
thirty  days  from  the  date  of  this  order. 

A  transcript  of  the  record,  proceedings  and  papers  upon 
which  this  judgment  is  made  and  based  is  hereby  identified 
as  plaintiff's  bill  of  exceptions  and  attached  hereto  and  made 
part  hereof  as  Exhibit  "A"  and  is  hereby  authenticated,  and 
filed  herein  and  certified  as  constituting  the  complete  and 
correct  record  upon  which  this  judgment  and  certificate  is 
based.  M.  W., 

Judge. 

No.  1853. 

Petition  for  Appeal  Alleging  State  Railway  Commission's 
Order  to  be  in  Violation  of  "Due  Process." 

[Caption.] 

The  above  named  plaintiff  feeling  himself  aggrieved  by 
the  decree  made  and  entered  in  this  cause  on  the  7th  day  of 
December,  1914,  does  hereby  appeal  from  said  decree  to  the 
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Supreme  Court  of  the  United  States  for  the  reasons  specified 
in  the  Assignment  of-  Errors,  which  is  filed  herewith,  and 
he  prays  that  his  appeal  be  allowed  and  that  citation  issue 
as  provided  by  law  and  that  a  transcript  of  the  record, , pro- 
ceedings and  papers  upon  which  said  decree  was  based,  duly 
authenticated,  may  be  sent  to  the  Supreme  Court  of  the 
United  States  sitting  at  Washington,  District  of  Columbia. 

The  sole  question  in  this  case  is  whether  an  order  passed 
by  the  Mississippi  Railroad  Commission  on  July  23,  1913, 
is  confiscatory  as  against  the  plaintiff,  in  violation  of  the 
Constitution  of  the  United  States. 

And  your  petitioner  further  prays  that  the  proper  order 
touching  the  security  required  of  him  to  perfect  his  appeal 
be  made.  M.  and  M., 

Solicitors  for- Plaintiff. 

The  petition  granted  and  the  appeal  allowed  upon  giving 
bond,  conditioned  as  required  by  law,  in  the  sum  of  $1000.00. 
This  the  20th  day  of  March,  1915. 

H.    C.    NiLES, 

Judge. 


No.  1854. 

Order  Allowing  Withdrawal  of  Appeal. 

[Caption.] 

On  motion  of  defendant,  D.,  for  leave  to  withdraw  his 
appeal  heretofore  taken  without  prejudice  to  the  filing  of  a 
new  appeal; 

Ordered,  that  the  petition  for  appeal,  bond  and  order 
allowing  appeal  of  D.,  heretofore  filed,  be,  and  they  are 
hereby  withdrawn,  vacated  and  canceled  without  prejudice 
to  the  taking  of  a  new  appeal  by  said  D. 

H.  H., 
Judge  of  District  Court. 
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No.  1855. 

Petition  on  Appeal  from  District  Court  to  Supreme  Court 

on  Denial  of  Temporary  Injunction  in  Suit 

Under  Judicial  Code,  Section  266. 

[Captiofi.] 

To   the   Honorable  ,   District   Judge   of  the   United 

States  Court  for  the  Western  District  of  Washington: — 

Puget  Sound  Traction,  Light  and  Power  Company,  the 
above  named  plaintiff,  feeling  aggrieved  by  so  much  of  the 
interlocutory  decree  rendered  and  entered  in  the  above  en- 
titled cause  on  the  19th  day  of  May,  1915,  as  denies  the 
application  of  the  plaintiff  for  a  temporary  injunction,  and 
as  refuses  the  plaintiff  a  temporary  injunction  restraining 
the  above  named  defendants,  and  each  of  them  from  enforc- 
ing the  order  of  the  Public  Service  Commission  of  the  State 
of  Washington  made  on  the  24th  day  of  March,  1915,  which 
order  required  the  plaintiff  to  through-route  its  cars  operated 
under  its  franchises  beyond  the  termini  of  such  fran- 
chises, does  hereby  appeal  from  that  part  of  said  interlocu- 
tory decree  herein  mentioned  to  the  Supreme  Court  of  the 
United  States,  for  the  reasons  set  forth  in  the  assignment 
of  errors  filed  herewith,  and  it  prays  that  its  appeal  be 
allowed  and  that  citation  be  issued  as  provided  by  law,  and 
that  a  transcript  of  the  record  and  proceedings  and  docu- 
ments upon  which  said  decree  was  based,  duly  authenticated, 
be  sent  to  the  Supreme  Court  of  the  United  States,  sitting 
at  Washington,  in  the  District  of  Columbia,  under  the  rules 
of  such  Court  in  such  cases  made  and  provided. 

Your  petitioner  shows  that  in  the  above  entitled  cause  the 
petitioner  claims  that  the  order  of  the  Public  Service  Com- 
mission of  the  State  of  Washington  made  on  the  24th  day 
of  March,  1915,  is  a  law  of  the  State  of  Washington  con- 
flicting with  the  Constitution  of  the  United  States  and  with 
the  Fourteenth  Amendment  thereof  and  that  the  amount  in 
the  above  entiled  suit  and  on  appeal  exceeds,  exclusive  of 
interest  and  costs,  the  sum  of  Five  Thousand  Dollars 
•($5000.00"). 
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And  your  petitioner  further  prays  that  the  proper  order 
relating  to  the  security  to  be  required  of  it  be  made. 
PuGET  Sound  Traction,  Light  &  Power  Company, 

By  A.  B.,  its  Solicitor. 


No.  1856. 

Certificate  as  to  Jurisdictional  Question  by  District  Judge  on 
Appeal  to  Supreme  Court. 

[Caption.] 

In  the  above  cause,.  I  do  certify  that  the  decree  of  dis- 
missal herein  is  based  solely  upon  the  ground  that  the  court 
is  of  opinion  that  the  court  has  no  jurisdiction  to  grant  any 
relief  to  the  complainant;  in  reaching  this  determination  I 
have  considered  the  evidence  solely  to  determine  whether 
jurisdiction  of  the  subject  matter  of  the  controversy  exists 
in  this  court,  and  the  evidence  of  the  complainant  (assuming 
it  to  be  true  for  that  purpose  only),  does  not  show  such  ,i 
transfer  within  the  meaning  of  the  laws  of  Congress  relating 
to  Bankrutpcy,  and  to  the  United  States  court's  jurisdiction 
in  the  matter  of  plenary  proceedings  by  the  trustee  in  bank- 
ruptcy to  recover  or  reclaim  property  of  the  bankrupt  trans- 
ferred. 

This  certificate  is  made  in  conformity  with  the  Judicial 
Code,  section  238,  so  that  the  same  may  be  certified  and 
sent  up  as  a  part  of  the  record  and  proceedings,  in  said  cause. 

Dated .  B.  D.  B., 

United  States  District  Judge  for  the 
District  of . 


No.  1857. 

Certificate  of  Judge  of  District  Court  to  Supreme  Court. 

[Caption.] 

In  this  case,   I  hereby  certify  that  the  judgment  of  dis- 
missal herein  is  based  solely  on  the  ground  that  the  cause 
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set  forth  in  the  Bill  of  Complaint,  in  my  opinion,  is  not  one 
arising  under  the  patent  laws  of  the  United  States,  and  no 
other  ground  of  jurisdiction  appeai-s  from  the  record  in 
this  case,  and  that  the  case  is  dismissed  for  want  of  juris- 
diction for  the  reasons  above  stated. 

This  certificate  is  made  conformable  to  Act  of  Congress 
of  March  3,  A.  D.  1911,  section  238;  and  the  opinion 
filed  herein  is  made  part  of  the  record  and  will  be  certified 
and  sent  up  as  a  part  of  the  proceedings,  together  with  this 
certificate. 

Dated  this  12th  day  of  August,  A.  D.  1913. 

R.  E.  F., 
District 'Judge  of  the  United  States  for  the  Eastern 
District  of  Louisiana. 


No.  1858. 

Petition  for  Appeal  with  Prayer  for  Severance.  (1) 
Court  of  the  United  States,  District  of . 


The  A.  B.  Co.,  a  corporation  under  the  laws 
of ,  and  a  citizen  of  said  state,  Plaintiff. 


In  Equity. 
No.   .. 


vs.  >    Petition 


F.  B.,  A.  S.,  M.  P.  and  L.  P.,  all  citizens 
of ,  and  residents  of  ,  Defendants. 


for 
Appeal. 


The  above  named  defendants,  C.  Y.,  administrator  of  the 
estate  of  F.  B.,  deceased,  and  A.  S.,  conceive  themselves  ag- 
grieved by  the  decree  made  and  entered  on  the  day  of 

,  A.  D.  ,  in  the  above  entitled  cause,  do  hereby  ap- 
peal from  said  order  and  decree  to  the  United  States  Circuit 
Court  of  Appeals  for  the Circuit,  for  the  reasons  speci- 
fied in  the  assignment  of  errors,  which  is  filed  herewith,  and 
they  pray  that  this  appeal  may  be  allowed  and  that  a  tran- 
script of  the  record,  proceedings  and  papers  upon  which  said 
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order   was   made,   duly   authenticated,   may   be    sent   to    the 
United  States  Circuit  Court  of  Appeals  for  the Circuit. 

They  further  say  that  the  defendants,  M.  P.  and  L.  P.  have 
refused  to  join  in  this  appeal  and  the  said  C.  Y.,  administra- 
tor, and  A.  S.  aforesaid,  further  pray  that  a  citation  may  is- 
sue and  be  served  upon  said  M.  P.  and  L.  P.  above  mentioned 
requiring  them  to  show  cause  why  they  should  not  join  in 
this  appeal  or  sever  their  interest's  from  the  interests  of  these 
appellants. 

C.  Y.,  Administrator,  and  A.  S.,  by  R.  Y., 

Dated  .  Their  Solicitor. 

(1)   See  note  to'  Form  No.  1850. 

All  the  parties  against  whom  a  joint  decree  is  rendered  must 
unite  in  a  petition  for  appeal  or  the  appeal  will  be  dismissed  unless 
there  has  been  a  summons  and  severance  or  some  equivalent  pro- 
ceeding. Hardee  v.  Wilson,  146  U.  S.  179;  Masterson  v.  Herndon,  10 
Wall.  416;  Humes  v.  3rd  Nat'I  Bank,  54  Fed.  917;  Hedges  v.  Seibert 
Cyl.  Oil  Cup  Co.,  SO  Fed.  643. 

Where  a  decree  is  severable  in  fact  and  in  law  one  defendant  may- 
prosecute  an  appeal  therefrom  without  joining  a  co-defendant  who 
does  net  desire  to  .appeal.  City  Nat'I  Bank  v.  Hunter,  129  U.  S. 
557;  Brewster  v.  Wakefield,  22  How.  118.  An  appeal  by  one  of 
several  defendants  brings  up  so  much  of  the  case  and  such  of  the 
proceedings  as  are  necessary  for  the  determination  of  his  rights. 
Milner  v.  Meek,  95  U.  S.  252. 

For  form  of  notice  of  summons  and  severance,  see  Forms  Nos. 
1796  and  1860. 


No.  1859. 

Motion  for  Severance  on  Appeal. 

[Caption.] 

Now  comes  the  Kansas  City  Gas  Company,  The  Wyan- 
dotte County  Gas  Company,  Fidelity  Trust  Company  and 
The  Kansas  City  Pipe  Line  Company,  defendants  in  the 
above  entitled  cause,  and  state  and  show  to  the  court'  that 
they  have  filed  their  assignments  of  errors  and  petition  for 
allowance  of  appeal  from  the  final  judgment  and  decree 
entered  in  the  above  entitled  cause  on  August  13,  1917; 
that  demand  and  notice  to  join  in  said  appeal  have  been  duly 
made  and  served  upon  each  and  all  of  their  co-defendants; 
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that. each  and  all  of  said  co-defendants  have  failed,  neglected 
and  refused  to  join  in  said  appeal,  and  have  been  duly  noti- 
fied to  appear  in  the  above  entitled  court  and  cause  on  No- 
vember 5,  1917,  and  appeal  or  join  in  said  appeal  or  show 
cause  why  an  order  of  severance  should  not  be  made  against 
them,  barring  their  right  to  prosecute  an  appeal  or  appeals 
in  the  above  entitled  cause. 

Wherefore,  the  Kansas  City  Gas  Company,  The  Wyandotte 
County  Gas  Company,  Fidelity  Trust  Company  and  The 
Kansas  City  Pipe  Line  Company,  defendants  herein,  pray 
the  court  for  an  order  of  severance  from  all  their  co-defend- 
ants for  the  purposes  of  an  appeal  to  the  Supreme  Court  of 
the  United  States  from  the  final  judgment  and  decree  en- 
tered herein  on  August  13,  1917;  and  such  other  and  further 
orders  as  may  be  proper  in  the  premises. 

J.  W.  D., 
Solicitor  for  Kansas  City  Gas  Company,  The 
Wyandotte  County  Gas  Company,  Fidelity 
Trust    Company,    and    The    Kansas    City 
Pipe  Line  Company. 


No.  I860. 

Notice  of  Motion  for  Severance. 

[Caption.] 
To"  the  Defendants  Above  Named  and  Their  Attorneys,  So- 
licitors, and  Counsel  of  Record : 

Please  Take  Notice  That  the  Kansas  City  Gas  Company, 
The  Wyandotte  County  Gas  Company,  Fidelity  Trust  Com- 
pany and  The  Kansas  City  Pipe  Line  Company  have  filed  in 
the  above  entitled  court  and  cause  their  separate  assignments 
of  errors  and  their  joint  petition  for  the  allowance  of  a  joint 
appeal  from  the  final  judgment  and  decree  entered  in  the 
above  entitled  cause  on  August  13,  1917,  to  the  Supreme 
Court  of  the  United  States;  that  they  have  also  filed  in  said 
court  and  cause  their  joint  motion  for  severance  on  appeal 


APPEALS    FROM    DISTRICT    COURTS.  2879 

from  said  final  judgment  and  decree,  from  you  and  each  of 
you  as  co-defendants  for  the  purposes  of  said  appeal;  and 
that  said  petition  and  motion  will  be  called  up  for  hearing, 
allowance  and  order  in  said  court  at  the  courtroom  in  Kansas 
City,  Kansas,  on  November  5,  1917,  or  as  spon  thereafter 
as  convenient  to  the  court;  and  this  is  to  demand  of  you  that 
you  join  in  said  appeal  or  be  and  appear  in  said  court  at 
said  time  and  place  and  show  cause  why  an  order  of  sever- 
ance should  not  be  made  against  you  barring  you  and  each 
of  you  from  taking  or  prosecuting  separate  appeals  in  said 
cause.  True  copies  of  said  motion  for  severance  and  petition 
for  allowance  of  appeal  are  hereto  attached. 

J.  W.  D., 
Solicitor  for  Kansas  City  Gas  Company,  'The 
Wyandotte  County  Gas  Company,  Fidelity 
Trust   Company,    and    The    Kansas    City 
Pipe  Line  Company. 

Service   of  the   above  notice   acknowledged   and   accepted 
this  29th  day  of  October,  1917. 

H.  J.  S., 
Solicitor  for  Kansas  City,  Kansas. 


No.  1861. 

Order  of  Severance  on  Appeal. 

[Caption.] 

Now  on  this  Sth  day  of  November,  1917,  this  cause  came 
on  to  be  heard  upon  the  joint  motion  of  the  Kansas  City 
Gas  Company,  the  Wyandotte  County  Gas  Company,  Fidelity 
Trust  Company  and  The  Kansas  City  Pipe  Line  Company, 
and  the  motion  of  the  City  of  Kansas  City,  Missouri,  and 
the  motion  in  open  court  of  the  Public  Service  Commission 
of  Missouri  for  an  order  of  severance  on  appeal  in  the  above 
entitled  cause  and  was  argued  by  counsel  and  thereupon,  upon 
consideration  thereof ; 
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It  is  found  by  the  court  that  demand  in  writing  has  been 
duly  made  by  the  above  named  parties  upon  all  their  co- 
defendants  to  appeal  or  join  in  appeals  from  the  final  judg- 
ment and  decree  entered  in  the  above  entitled  case  to  the 
Supreme  Court  of  the  United  States,  and  that  all  said  co- 
defendants  have  been  duly  notified  in  writing  to  appear  and 
show  cause  why  order  of  severance  should  not  be  made,  and 
have  failed  to  appear,  or  have  appeared  and  have  refused  to 
join  in  the  appeals  of  the  parties  above  named,  and, 

It  is  further  found  that  the  Kansas  City  Gas  Company, 
The  Wyandotte  County  Gas  Company,  Fidelity  Trust  Com- 
pany, The  Kansas  City  Pipe  Line  Company,  the  City  of 
Kansas  City,  Missouri,  the  Public  Service  Commission  of 
the  State  of  Missouri  and  its  members,  Frank  W.  McAllister, 
Attorney  General  of  the  State  of  Missouri,  the  City  of 
St.  Joseph,  Missouri,  the  City  of  Joplin,  Missouri,  and  the 
Public  Utilities  Commission  for  the  State  of  Kansas,  Joseph 
L.  Bristow,  John  M.  Kinkel  and  C.  F.  Foley,  Commissioners, 
and  H.  O.  Caster,  Attorney  for  the  Public  Utilities  Commis- 
sion fpr  the  State  of  Kansas,  and  S.  M.  Brewster,  Attorney 
Genei:al  for  the  State  of  Kansas,  and  the  defendant  cities  in 
Kansas,  have  indicated  their  desire  to  appeal  or  join  in 
appeals  in  this  cause,  and  that  they  are  entitled  to  a  severance 
from  their  other  co-defendants  in  this  cause,  therefore; 

It  is  ordered  that  the  above  named  defendants  be  and  they 
are  hereby  granted  a  severance  from  all  their  co-defendants 
for  the  purpose  of  an  appeal,  or  appeals,  from  the  final  judg- 
ment and  decree  entered  in  the  above  entitled  cause  to  the 
Supreme  Court  of  the  United  States. 

It  is  further  found  and  ordered  that  the  rights  of  the  Kan- 
sas City  Gas  Company,  The  Wyandotte  County  Gas  Com' 
pany.  Fidelity  Trust  Company  and  The  Kansas  City  Pipe 
Line  Company  are  so  separate  from  the  rights  of  all  their 
co-defendants  that  they  are  entitled  to  and  are  hereby  granted 
a  severance  from  all  their  co-defendants  for  the  purposes  of 
prosecuting   a   joint   appeal    from   the   final    judgment   and 
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decree  of  this  court  in  this  cause,   entered  on  August   13, 
1917,  to  the  Supreme  Court  of  the  United  States. 

It  is  further  found  and  ordered  that  the  rights  of  the;  City 
of  Kansas  City,  Missouri,  and  the  Public  Service  Commission 
of  Missouri,  William  G.  Busby,  Edwin  J.  Bean,  David  E. 
Blair,  Edward  Flad  and  Noah  W.  Simpson,  as  the  Public 
Service  Commission  of  Missouri,  and  Alex  Z.  Patterson, 
as  attorney  for  said  Public  Service  Commission,  Frank  W. 
McAllister,  as  Attorney  General  of  the  State  of  Missouri, 
and  the  cities  .  of  St.  Joseph  and  Joplin,  Missouri,  are  so 
separate  from  the  rights  of  all  their  co-defendants  that  they 
are  entitled  to  and  are  hereby  granted  a  severance  from  their 
co-defendants  for  the  purposes  of  prosecuting  a  joint  appeal 
from  the  final  judgment  and  decree  of  this  court  entered  on 
August  13,  1917,  to  the  Supreme  Court  of  the  United  States. 
States. 

It  is  further  found  and  ordered  that  the  rights  of  the 
Public  Utilities  Commission  for  the  State  of  Kansas,  Joseph 
L.  Bristow,  John  M.  Kinkel  and  C.  F.  Foley,  Commissioners, 
and  H.  O.  Caster,  attorney  for  the  Public  Utilities  Commis- 
sion for  the  State  of  Kansas,  and  S.  M.  Brewster,  Attorney 
General  for  the  State  of  Kansas,  and  the  defendant  cities  in 
Kansas,  are  so  separate  from  the  rights  of  all  their  co- 
defendants  that  they  are  entitled  to  and  are  hereby  granted 
a  severance  from  their  co-defendants  for  the  purposes  of 
prosecuting  a  joint  appeal  from  the  final  judgment  and 
decree  of  this  court  entered  on  August  13,  1917,  to  the 
Supreme  Court  of  the  United  States. 

J.  C.  P., 
District  Judge. 

No.  1862. 

Order  of  Severance  Against  Parties  Failing  to  Join  in  Appeal. 

[Caption.] 

And  now,  to-wit,  this  13th  day  of  August,  A.  D.  1917, 
the   above   and   foregoing   petition   being   considered,    it    is 
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ordered  and  directed  that  S.  S.  Blair,  W.  E.  Hoffman,  et  al., 
appellants,  be  permitted  to  enter  a  judgment  of  severance 
nunc  pro  tunc  as  of  June  27,  1917,  against  those  bond  holders 
of  the  Crown  Gasoline  and  Oil  Company,  who  failed  to  join 
in  the  appeal  of  the  said  S.  S.  Blair,  W.  E.  Hoffman,  et  al., 
within  ten  (10)  days  after  the  mailing  to  them  at  their  last 
known  address  a  written  notice  of  the  appeal  taken  in  this 
case  together  with  a  copy  of  this  order  of  court. 

Per  Curiam. 

Now,  to-wit,  August  29,  1917,  it  appearing  to  the  court 
that  notice  of  the  appeal  taken  in  the  above  case  in  accord- 
ance with  the  preliminary  order  of  August  13,  1917,  has  been 
given  to:  [here  follow  names]  being  the  bondholders  of 
the  Crown  Gasoline  and  Oil  Company;  and  that  the  afore- 
said bondholders  have  not  joined  in  the  appeal  after  notice. 
An  order  of  severance  is  hereby  entered  against  them  in 
accordance  with  our  preliminary  order  of  August  13,  1917, 
and  S.  S.  Blair,  et  al.,  are  permitted  to  prosecute  their  appeal 
for  the  protection  of  their  individual  interests. 

Per  Curiam. 


No.  1863. 

Order  Allowing  an  Appeal  and  Severance.  (1) 

The  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of '-. 

A.  B.  Co.,  Plaintiff, 
vs. 
F.  B.,  et  al..  Defendants. 

This  day  came  H.  C,  admmistrator,  and  W.  A.  and  pre- 
sented their  petition    for   an   appeal   and   an   assignment   of" 
errors  accompanying  the  same,  which  petition  upon  considera- 
tion of  the  court  is  hereby  allowed,  and  the  court  allows  an 
appeal  to  the  United  States  Circuit  Court  of  Appeals  for  the 

Circuit  upon  the  filing  of  a  bond  in  the  sum  of  

dollars,    ($ )    with   good   and   suiificient   security   to    be 
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approved  by  the  court.  And  it  further  appearing  that  M.  P. 
and  L.  P.  have  appeared  in  court  and  declined  to  join  the 
said  appeal,  and  it  further  appearing  that  C.  W.  was  notified 

in  writing  to  appear  in  court  on  the of ,  and  either 

join  in  said  appeal  or  decline  to  join  in  said  appeal;  and  it 
further  appearing  that  he  has  not  appeared  but  has  severed 
himself  in  his  defense  in  this  court,  the  said  H.  C,  adminis- 
trator, as  aforesaid,  and  W.  A.  are  hereby  granted  their 
several  appeals  as  aforesaid,  and  their  interests  are  severed 
in  said  appeal  from  the  other  defendants  herein. 

(1)  All  the  parties  against  whom  a  joint  decree  is  rendered  must 
unite  in  a  petition  for  appeal  or  the  appeal  will  be  dismissed  unless 
there  has  been  a  summons  and  severance  or  some  equivalent  pro- 
ceeding. Hardee  v.  Wilson,  146  U.  S.  179;  M'asterson  v.  Herndon, 
10  Wall.  .416;  Humes  v.  3rd  Nat'l  Bank,  54  Fed.  917;  Hedges  v.  Seibert 
Cyl.  Oil  Cup  Co.,  50  Fed.  643. 

Where  a  decree  is  severable  in  fact  and  in  law  one  defendant  may 
prosecute  an  appeal  therefrom  without  joining  a  co-defendant  who 
does  not  desire  to  appeal.  City  Nat'l  Bank  v.  Hunter,  129  U.  S.  557; 
Brewster  v.  Wakefield,  22  How.  118.  An  appeal  by  one  of  several 
defendants  brings  up  so  much  of  the  case  and  such  of  the  proceed- 
ings as  are  necessary  for  the  determination  of  his  rights.  Milner 
V.  Meek,  95  U.  S.  252. 

For  form  of  notice  of  summons  and  severance,  see  Forms  Nos. 
1796  and  1860. 


No.  1864. 

Order  Permitting  Parties  to  Join  in  Appeal. 

[Caption.] 

This  cause  came  on  to  be  further  heard  on  the  9th  day  of 
November,  1917,  on  the  joint  petition  of  The  Public  Utilities 
Commission  for  the  State  of  Kansas,  Joseph  L.  Bristow, 
John  M.  Kinkel  and  C.  F.  Foley,  members  of  said  Commis- 
sion, and  H.  O.  Caster,  attorney  for  the  Public  Utilities  Com- 
mission for  the  State  of  Kansas,  and  S.  M.  Brewster,  Attor- 
ney-General for  the  State  of  Kansas,  and  the  defendant  cities 
in  the  State  of  Kansas,  for  allowance  of  a  joint  appeal,  and 
was  argued  by  counsel,  and  on  consideration  thereof; 
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It  Is  Ordered  That  The  Public  Utilities  Commission  for 
the  State  of  Kansas,  Joseph  L.  Bristow,  John  M.  Kinkel  and 
C.  F.  Foley,  members  of  said  commission,  and  H.  O.  Caster, 
attorney  for  the  Public  Utilities  Commission  for  the  State  of 
Kansas,  and  S.  M.  Brewster,  Attorney-General  for  the  State 
of  Kansas,  and  the  defendant  cities  in  the  State  of  Kansas 
be  and  they  are  hereby  granted  and  allowed  a -joint  appeal 
from  the  final  judgment  and  decree  entered  in  the  above 
entitled  cause  on  August  13,  1917,  as  prayed  for;  that  their 
bond  on  appeal  be  and  is  hereby  fixed  in  the  sum  of  three 
thousand  dollars  ($3,000),  to  be  approved  by  the  clerk. 

Signed  at  request  of  Judge  B.  J.  C.  P., 

Judge. 


No.  1865. 

Petition  for  Appeal  Where  Right  Doubtful,  After 
Writ  of  Error. 

[Caption.] 
To  the  Honorable  Robert  E.  Lewis,  Judge  of  the'  United 
States  District  Court  for  the  District  of  Colorado: 

The  above  named  defendant.  Union  Pacific  Railroad  Com- 
pany, conceiving  itself  aggrieved  by  the  decree  and  judg- 
ment made  and  entered  in  the  above  numbered  and  entitled 
cause  on  the  22nd  day  of  July,  A.  D.  1916,  and  in  addition 
to  the  prosecution  of  a  writ  of  error  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit,  under  the  laws 
of  the  United  States  in  such  cases  made  and  provided,  for 
the  correction  of  the  errors  complained  of  and  specified  in 
its  assignments  of  error,  this  day  sued  out,  and  desiring  also 
to  procure  the  allowance  of  an  appeal  to  review  the  same 
adjudication,  owing  to  the  doubt  which  exists  as  to  the 
proper  proceeding  to  give  appellate  jurisdiction  to  said  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit  in  view  of  the 
issues,  both  of  law  and  of  fact,  purely  of  equitable  cognizance 
and  triable  solely  by  a  court  of  chancery,  presented  by  or 
arising  in  connection  with  that  portion  of  the  plaintiff's  reply 
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therein  designated  as  Subdivision  IV,  being  "with  reference 
to  the  allegations  contained  in  the  fifth  affirmative  defense" 
of  the  defendant's  answer,  does  hereby  appeal  from  said 
decree  and  judgment  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  for  the  reasons  specified  in 
the  assignments  of  error  which  it  has  this  day  filed  in  this 
cause  in  connection  with  said  writ  of  error  this  day  sued  out ; 
And  said  defendant  prays  that  its  appeal  may  be  allowed; 
that  its  assignments  of  error,  filed  in  connection  with  its  peti- 
tion for  a  writ  of  error,  may  be  also  treated  and  considered 
as  its  assignments  of  error  in  connection  with  this  petition 
for  allowance  of  appeal;  that  citation  be  issued  as  provided 
by  law;  and  that,  by  order  entered  herein  pursuant  to  the 
stipulation  of  the  parties  this  day  filed  herein,  it  be  directed 
that  the  transcript  of  the  record,  proceedings  and  pajpers, 
which  will  be  transmitted  by  the  clerk  of  this  court  to  said 
United  States  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit pursuant  to  the  mandate  of  said  writ  of  error  this  day 
issued,  be  treated,  considered  and  duly  authenticated  as  the 
transcript  of  the  record,  proceedings  and  papers  upon  which 
this  appeal  is  based,  and  transmitted  to  said  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  for  its  con- 
sideration in  connection  with  said  appeal. 

Hughes   &   Dorsey, 
John  Q.  Dier, 
Attorneys  for  Defendant,  Union  Pacific 
Railroad   Company. 


No.  1866. 

Order  Allowing  Appeal  and  for  Use  of  Transcript  on 
Writ  of  Error. 

[Caption.] 

At  Chambers,  before  the  Honorable  Robert  E.  Lewis,  dis- 
trict judge,  the  following  proceedings  were  had: 

In  this  cause,  on  motion  of  counsel  for  the  defendant,  and 
it  appearing  to  the  court  that  the  above  namied  defendant  has 
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heretofore  filed  herein  its  petiton  for  the  allowance  cf  an 
appeal,  and  concurrently  therewith  its  assignment  of  errors; 

It  is  ordered  that  an  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  from  the  decree  and 
judgment  in  this  cause  made  and  entered  on  the  22nd  day  of 
July,  1916,  be  .and  the  same  is  hereby  allowed  to  said  de- 
fendant ; 

And  it  is  further  ordered  that  the  transcript  of  the  record, 
proceedings  and  papers,  which  will  be  transmitted  by  the 
clerk  of  this  court  to  said  United  States  Circuit  Court  of 
Appeals  pursuant  to  the  mandate  of  the  writ  of  error  in  this 
cause  this  day  sued  out  by  the  defendant,  be  treated,  con- 
sidered, and  duly  authenticated,  as  the  transcript  of  the 
record,  proceedings  and  papers  upon  which  this  appeal  is 
based,  and  transmitted  to  said  United  States  Circuit  Court 
of  Appeals  for  its  consideration  in  connection  with  said 
appeal. 

It  is  further  ordered  that  the  bond  on  said  appeal  be,  and 
the  same  is  hereby,  fixed  at  the  sum  of  ten  thousand  dollars, 
the  same  to  operate  as, a  supersedeas. 


No.  1867. 

Notice  of  Appeal  and  Waiver  in  Habeas  Corpus  Proceedings 
Where  United  States  the  Defendant. 

To  the  Judge  and  Clerk  of  Said  Court  and  the  Honorable 
U.  G.  Denman,  United  States  Ditsrict  Attorney: 

You  will  hereby  take  notice  that  the  petitioner  in  the  above 
entitled  case  hereby  appeals  to  the  United  States  Circuit 
Court  of  Appeals  of  the  Sixth  Circuit  of  the  United  States  of 
America,  on  the  order,  judgment  and  decriee  made  and  en- 
tered herein  on  the  20th  day  of  November,  1914,  dismissing 
the  petiton  for  writ  of  habeas  corpus  hereinbefore  filed,  and 
declaring  the  petitioner  to  be  unlawfully  within  the'  United 
States,  and  ordering  his  deportation,  according  to  law  and  in 
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pursuance  with  the  order  of  the  Acting  Secretary  oif  the  De- 
partment of  Labor,  as  more  fully  appears  in  the  assignment 
of  errors  herein  filed. 

E.  P.  Strong  and 

ClINE    &    MiNSHALL, 

Attorneys  for  Petitioner. 

Cleveland,  Ohio,  December  — ,  1914. 
The  defendant  above,  the  United  States  of  America,  ac- 
knowledges the  receipt  of  notice  of  the  filing  of  the  petition 
for  appeal  herein,  the  allowing  of  said  appeal,  the  assign- 
ment of  errors,  and  now  comes  freely  into  court  and  avers 
there  is  no  error  in  the  record  in  this  proceedmg,  rior  in  the 
judgment  rendered  therein,  and  defendant  prays  that  the 
said  United  States  Circuit  Court  of  Appeals  may  proceed  to 
examine  the  record  in  this  proceeding  as  afoiesaid  as  to  all 
maters  assigned  for  error  herein  and  that  the  judgment  afore- 
said and  forms  aforesaid  given  may  be  in  all  thmgs  affirmed, 
and  the  said  defendant  hereby  waives  the  issuing  and  service 
of  citation  or  other  process  herein,  and  hereby  enters  the 
appearance  of  the  defendant  in  the  appeal  herein  taken. 

U.  G.  Denman, 
Unitd  States  Attorney; 
By  Cary  R.  Alburn, 
Assistant  United  States  Attorney. 


No.  1868. 
Petition  and  Order  Allowing  Cross-Appeal. 

[Caption.] 

To  the  Honorable  Judges  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York: 
The  Associated  Press,  complainant  in  the  above  entitled 
cause,  having  obtained  an  allowance  of  an  appeal  from  that 
portion  of  the  order  made  by  this  court  on  the  13th  day  of 
April,   1917,  denying  its  application  for  a     injunction;  and 
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your  petitioner,  International  News  Service,  considering  itself 
aggrieved  by  the  order  made  by  this  court  on  the  ISth  day 
of  April,  1917,  in  the  above  entitled  proceeding,  in  so  far 
as  it  grants  a  writ  of  injunction  restraining  the  defendant 

From  inducing,  procuring  or  permitting  any  telegraph 
editors  or  other  employees  or  agents  of  the  complainant  or 
any  of  its  members  or  any  newspaper  or  newspapers  owned 
or  represented  by  therh  or  any  of  them,  or  any  such  mem- 
bers, to  communicate  to  defendant  or  to  permit  the  defendant 
to  take  or  appropriate,  for  consideration  or  otherwise,  any 
news  received  from  or  gather  for  complainant,  and  from  pur- 
chasing, receiving,  selling,  transmitting,  or  using  any  news 
so  obtained, 

From  inducing  or  procuring,  directly  or  indirectly,  any  of 
complainant's  members  or  any  of  the  newspapers  represented 
by  them,  to  violate  any  of  the  agreements  fixed  by  the  charter 
and  by-laws  of  the  complainant, 

Does  hereby  petition  for  a  cross-appeal  from  said  order  or 
decree  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  and  prays  that  its  cross-appeal  may  be 
allowed,  and  that  a  transcript  of  the  record  and  evidence  in 
said  proceeding,  duly  authenticated,  may  be  transmitted  to 
the  said  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit. 

Dated,  New  York,  April  13,  1917. 

International  News  Service, 

By  W.  F.,  its  Solicitor. 

The  foregoing  cross-appeal  is  hereby  allowed  this  13th  day 
of  April,  1917,  and  cost  bond  waived  by  consent. 

A.  N.  H., 
United  States  District  Judge. 

A.  cost  bond  on  the  above  cross-appeal  is  hereby  waived. 

S.,  J.  &  R., 
Solicitors  for  Complainant. 
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No.  1869. 

Petition  for  Appeal  and  Assignment  of  Errors  by  Intervenor. 

[Caption.] 

Comes  now  the  intervenor  herein,  the  State  of  Iowa,  and 
petitions  this  honorable  court  to  allow  an  appeal  from  the 
judgment  entered  herein  on  October  21,  1915,  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
cuit, and  as  cause  therefor  shows  to  the  court  the  following: 

Assignment  of  Errors. 

1.  The  court  erred  in  not  holding  that  section  2419  of  the 
Code  of  Iowa,  as  aided  by  the  act  of  congress  known  as  the 
Webb-Kenyon  law,  rendered  illegal  the  proposed  shipments 
of  intoxicating  liquors  except  in  those  instances  in  which  the 
consignee  was  a  permit  holder. 

2.  The  court  erred  in  holding  that  the  proposed  trans- 
portation of  liquors  was  not  rendered  illegal  by  sections 
242 1-a  and  242 1-b  of  the  Supplemental  Supplement  to  the 
Code  of  Iowa,  1915,  as  aided -by  said  Webb-Kenyon  law. 

3.  The  court  erred  in  holding  that  it  was  lawful  under 
said  statutes  heretofore  referred  to  to  permit  or  require  such 
intoxicating  liquors  to  be  delivered  to  a  designated  drayman, 
or  to  any  other  person  except  the  consignee. 

A.  B.  and  C.  D., 
Attorneys  for  Intervenor. 


No.  1870. 

Petition  for  Appeal  by  Receiver  of  National  Bank  at  Order  of 
Comptroller  of  Currency,  Where  Interpleader. 

[Caption.] 

The  above  named  plaintiff,  Lloyd  England,  receiver  for 
the  State  National  Bank  of  Little  Rock,  Arkansas,  con- 
ceiving himself  aggrieved  by  the  orders  entered  on  the  21st 
day  of  April,  1916,  and  the  5th  day  of  May,  1916,  respec- 
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tively,  in  the  above  entitled  proceedings,  doth  hereby,  and  at 
the  direction  of  his  superior,  the  Comptroller  of  the  Currency 
of  the  United  States,  appeal  from  the  said  orders  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Eighth  Circuit,  and 
he  prays  that  this,  his  appeal,  may  be  allowed;  and  that  said 
orders  be  reversed  and  held  for  naught,  and  that  judgment 
be  given  in  conformity  with  the  prayer  of  the  petition  and 
the  answer  to  the  interpleader's  petition  and  that  a  transcript 
of  the  record  and  proceedings,  and  papers  upon  which  said 
order  was  made,  duly  authenticated,  may  be  sent  to  the  said 
United  States  Circuit  Court  of  Appeals. 

Appellants  also  ask  that  an  order  be  made  and  entered  in 
accordance  with  sectio;i  1661,  R.  S.  U.  S.,  1913,  exempting 
the  appellant  from  the  statutory  requirements  relative  to  the 
furnishing  of  bond  for  the  maintenance  of  this  appeal. 

A.  B.  and  C.  D., 
Attorneys  for  Plaintiff,  Appellant. 
Lloyd  England, 
Receiver  for  the  State  National  Bank  of 
Little  Rock,  Arkansas. 


No.  1871. 

Petition  for  Appeal  Where  Refusal  to  Enjoin  Prosecution  of 
Suit  in  State  Court. 

[Caption.]- 

The  above  named  defendants,  conceiving  themselves  ag- 
grieved by  the  decree  made  and  entered  on  the  10th  day  of 
April,  1915,  in  the  above  entitled  cause,  whereby  the  bill  of 
the  plaintiff  in  the  above  stated  cause  was  dismissed  without 
prejudice,  and  injunction  was  denied  to  the  defendants 
against  the  plaintiff,  restraining  and  enjoining  him  from 
prosecuting  a  certain  action  brought  by  him,  involving  the 
same  subject  matter,  in  this  Honorable,  the  Civil  District 
Court  for  the  Parish  of  Orleans  and  State  of  Louisiana,  do 
hereby  appeal  from  the  order  and  decree  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit,   for 
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the  reasons  specified  in  the  assignment  of  errors,  which  is 
filed  herewith,  and  they  pray  that  this  appeal  may  be  allowed, 
and  that  a  transcript  of  the  record,  proceedings  and  papers 
upon  which  said  order  was  made,  duly  authenticated,  may  be 
sent  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit.  A.  and  B., 

Attorneys  for  Defendants. 


No.  1872. 

Petition  for  Appeal  with  Supersedeas. 

[Caption.] 

The  petition  of  Louis  Emanuel  Jung,  defendant  herein, 
respectfully  represents : 

That  petitioner  is  aggrieved  by  the  judgment  and  decree 
herein  rendered  on  May  3,  1916,  in  favor  of  complainant  and 
against  the  said  defendant,  directing  the  issuance  of  a  pre- 
liminary injunction  in  this  case,  and  that  petitioner,  for  the 
reasons  specified  in  the  assignment  of  errors  filed  herewith, 
desires  to  appeal  from  said  decree,  and  desires  that  said 
appeal,  returnable  to  the  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit  shall  operate  as  a  supersedeas  and  may  suspend 
during  the  pendency  of  said  appeal  the  efifect  of  said  injunc- 
tion. 

Wherefore,  petitioner  prays  that  the  said  appeal  may  be 
allowed,  and  that,  upon  his  giving  bond  in  an  amount  to  be 
fixed  by  this  court,  the  said  appeal  may  operate  as  a  super- 
sedeas and  may  suspend  during  the  pendency  of  said  appeal 
the  efifect  of  said  injunction ;  that  said  appeal  be  made  return- 
able to  the  United  States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit,  according  to  law,  and  that  a  transcript  of  the 
records,  proceedings  and  papers  and  exhibits  upon  which 
said  decree  was  rendered,  duly  authenticated,  be  sent  to  said 
Circuit  Court  of  Appeals. 

And  petitioner  prays  for  all  general  and  equitable  relief. 

A.  B.  and  C.  D., 
Solicitors  for  Defendants. 
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m.  1873. 

Order  Allowing  Appeal  with  Supersedeas. 

[Caption.] 

Considering  the  foregoing  petition  this  day  presented,  it 
is  ordered  that  an  appeal  be  allowed  to  Louis  Emanuel  Jung, 
petitioner  herein;  and  defendant  in  this  suit,  from  the  decree 
of  May  3,  1916,  rendered  against  said  defendant  in  the 
above  entitled  and  numbered  cause,  and  that  said  appeal  shall 
be  returnable  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit,  and  that,  upon  the  execution  of  a  bond 
in  the  penalty  of  five  thousand  dollars  said  appeal  shall 
operate  as  a  supersedeas  of  said  decree  and  shall  suspend, 
until  the  final  decree  or  appeal  herein,  the  effect  of  the  in- 
junction herein,  and  that  a  transcript  of  the  record,  including 
all  the  exhibits  offered  in  evidence  by  either  party,  be  filed 
in  the  United  States  Circuit  Court  of  Appeals,  according  to 
law,  as  prayed  for.  R.  E.  P., 

Judge. 


No.  1874. 

Order  Allowing  Appeal,  Denying  Supersedeas. 

[Caption.] 

At  a  stated  term,  to-wit,  the  January  Term,  A.  D.  1914, 
of  the  District  Court  of  the  United  States  for  the  District  of 
Kansas,  held  at  the  court  room  in  the  City  of  Kansas  City, 
County  of  Wyandotte,  State  of  Kansas,  on  the  24th  day  of 
January,  1914,  present;  The  Honorable  Smith  McPherson, 
United  States  District  Judge  presiding  in  the  said  District 
Court  of  the  United  States  for  the  District  of  Kansas,  sitting 
in  equity,  in  John  L.  McKinney,  Fidelity  Title  &  Trust  Com- 
pany vs.  Kansas  Natural  Gas  Company,  No.  1351,  and 
Fidelity  Title  &  Trust  Company  vs.  Kansas  Natural  Gas 
Company  and  Delaware  Trust  Company  -No.  1-N,  on  motion 
of  J.  W.  Dana,  solicitor  and  counsel  for  complainants,  the 
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Kansas  City  Pipe  Line  Company  and  Fidelity  Trust  Com- 
pany, it  is  ordered  that  an  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Eighth  Circuit  from  the  decree 
heretofore  filed  and  entered  herein  on  the  24th  day  of  Janu- 
ary, 1914,  be  and  the  same  hereby  is  allowed; 

It  is  further  ordered  that  the  bond  on  appeal  will  be  in 
the  penalty  of  Two  Hundred  Dollars  ($200.00),  and  a  bond 
for  costs  in  the  penalty  of  Two  Hundred  Dollars  ($200.00), 
but  said  appeal  and  bond  will  not  be  a  supersedeas  unles.s 
the  refusal  thereof  is  vacated  by  said  Circuit  Court  of  Ap- 
peals as  recited  in  the  decree  and  orders  of  this  day. 

Done  in  open  court  this  January  24,  1914. 

Smith  McPherson, 

Judge. 


No.  1875. 

Order  of  Circuit  Court  of  Appeals  Allowing  Supersedeas  and 
Fixing  Bond  Therefor,  Where  Denied  by  District  Court. 

[Caption.] 

Now  on  this  21st  day  of  March,  1914,  this  cause  came  on 
to  be  heard  upon  the  application  and  petition  of  the  appellants 
for  an  order  allowing  a  supersedeas  in  the  above  entitled 
cause  and  fixing  the  amount  of  the  bond  therefor;  appellants 
appearing  by  J.  W.  Dana  and  W.  C.  Scarritt,  their  solicitors, 
and  the  Fidelity  Title  &  Trust  Company  and  John  L.  Mc- 
Kinney,  appearing  by  Charles  Blood  Smith,  their  solicitor. 
Kansas  Natural  Gas  Company,  appearing  by  John  J.  Jones, 
its  solicitor,  Delaware  Trust  Company  appearing  by  J.  B. 
Tomlitison,  its  solicitor,  George  F.  Sharitt,  appearing  by 
John  J.  Jones,  his  solicitor,  and  John  M.  Landon  and  R.  S. 
Litchfield,  appearing  by  John  H.  Atwood  and  Chester  L 
Long,  their  solicitors,  and  the  court  being  fully  advised  in 
the  premises : 

It  Is  Ordered,  That  the  orders  and  decrees  of  the  District 
Court  of  the  United  States  for  the  District  of  Kansas  in  said 
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case  entered  on  January  24,  1914,  be  superseded  insofar  as 
the  same  direct  the  receiver  of  said  court,  George  F.  Sharitt. 
to  deliver  to  John  M.  Landon.  and  R.  S.  Litchfield  the  cash 
funds  and  moneys  in  the  possession  of  the  said  receiver  at  the 
time  the  said  order  was  made  and  which  now  remain  in  his 
possession ;  but  this  supersedeas  shall  not  control  the  posses- 
sion and  disposition  of  funds  coming  into  the  possession  of 
said  receiver  since  January  24,  1914,  and  this  order  shall 
become  effective  upon  the  appellants  filing  in  this  court  a 
supersedeas  bond  in  the  sum  of  $50,000.00,  to  be  approved 
by  a  judge  of  this  court. 
Attest : 

John  D.  Jordan, 

Clerk  U.  S.  Circuit  Court  of  Appeals  Eighth  Circuit. 
Seal 

Endorsed :    Filed  in  the  District  Court  on  March  23,  1914. 


No.  1876. 

Application  for  Appeal  and  Order  Thereon  in  Open  Court. 

[Caption.] 

The  said  above  named  complainants  in  the  above  entitled 
cause  feeling  themselves  aggrieved  by  the  order  of  said  court 
in  said  cause  denying  the  application  of  complainants  for  an 
interlocutory  injunction  therein  which  said  order  was  hereto- 
fore entered  in  said  court  in  said  cause,  to-wit,  on  the  23rd 
day  of  March,  A.  D.  1916,  the  said  complainants  do  hereby 
pray  an  appeal  in  open  court  from  the  said  ofder  to  the  Cir- 
cuit Court  of  Appeals  for  the  Fifth  Circuit  and  pray  that 
their  appeal,  may  be  allowed  and  that  a  true  copy  of  tran- 
script of  the  record,  papers  and  proceedings  upon  which  said 
order  was  made  and  in  said  cause,  duly  authenticated,  may 
be  sent  to  the  United  "States  Circuit  Court  of  Appeals  for  the 
Fifth  Circuit,  as  provided  by  law. 

And  complainants  further  pray  for  an  order  staying  other 
proceedings  in  said  cause  in   said   District  Court  until  said 
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appeal  shall  have  been  heard,  passed  upon  and  disposed  of 
by  said  Circuit  Court  of  Appeals. 

A.  B.  and  C.  D., 
Counsel  and  Solicitors  for  Complainants. 

The  above  and  foregoing  application  for  appeal,  coming 
on  to  be  heard  this  12th  day  of  April,  A.  D.  1916,  and  the 
Assignment  of  Errors  of  complainants  filed  in  said  cause 
being  presented  to  the  court  with  said  application  for  appeal, 
it  is  ordered  in  open  court  that  the  said  appeal  be  allowed 
as  prayed  for. 

It  is  further  ordered  that  further  proceedings  in  said 
cause  in  said  District  Court  be  stayed  until  said  appeal  shall 
have  been  heard,  passed  upon  and  disposed  of  by  said  Circuit 
Court  of  Appeals. 

Appeal  bond  fixed  at  $500.00.  R.  M.  C, 

Judge. 


No.  1877. 

Petition  by  Receiver  for  Appeal,  and  Order  of  Court  Thereon. 

[Caption.] 
To  the  Honorable  A.  B.,  Judge  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Texas: — 

The  petition  of  Guy  W.  Faller,  Receiver  Amarillo  Street 
Railway  Company,  defendant  in  the  above  numbered  cause, 
with  respect  represents: — 

That  said  Receiver  feels  himself  aggrieved  by  the  decree 
made  and  entered  in  this  cause  on  the  28th  day  of  July, 
1917,  in  so  far  as  said  decree  establishes  and  fixes  a  lien  in 
favor  of  City  of  Amarillo,  Intervener,  against  the  property 
of  Amarillo  Street  Railway  Company  in  the  hands  of  said 
Receiver,  ordering  said  Receiver  to  pay  over  to  the  City  of 
Amarillo  the  sum  of  $6050.00  so  soon  as  said  city  shall  pave 
along  the  tracks  of  Amarillo  Street  Railway  Company,  on 
Polk   street,    in    Amarillo,    Texas,    from    the    south    side    of 
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Tenth  street  to  the  south  side  of  Seventeenth  street,  or  so 
much  of  said  $6050.00  as  may  be  necessary  to  reimburse  the 
city  for  the  cost  of  said  pavement,  and  desires  to  appeal  from 
said  decree  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit. 

Your  petitioner  presents  herewith  and  makes  a  part  of 
this  petition  an  assignment  of  error  in  said  cause,  and  desires 
to  supersede  the  execution  of  said  decree,  and  therefore  peti- 
tioner here  tenders  bond  in  such  amount  as  the  court  may 
require  for  such  purpose,  and  prays  that  with  the  allowance 
of  the  appeal  a  supersedeas  be  issued,  and  therefore  your 
petitioner  prays  that  this  petition  may  be  allowed  and  that  a 
transcript  of  the  whole  record,  proceedings,  testimony  and 
papers  upon  which  said  decree  was  made,  duly  authenticated, 
be  sent  to  the  Circuit  Court  of  Appeals  for  the  Fifth  Circuit, 
in  the  maner  and  form  and  at  the  time  prescribed  by  law 
and  by  the  rules  of  said  Circuit  Court  of  Appeals. 

Petitioner  further  prays  that  citation  of  appeal  issue  and 
be  served  upon  City  of  Amarillo,  Intervener,  Emile  K.  Boisot, 
Trustee,  plaintiff,  and  Amarillo  Street  Railway  Company, 
defendant  herein,  according  to  law  and  in  accordance  with 
the  rules  of  procedure  in  such  cases,  and  petitioner  prays 
that  he  be  permitted  to  prosecute  this  appeal  at  the  cost  of 
the  property  in  his  hands. 

Petitioner  prays  for  all  orders  necessary  in  the  premises 
and  for  a  general  relief.  A.  B., 

Attorney  for  Receiver. 
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No.  1878. 

Order  Permitting  Receiver  to  Appeal  and  Granting 
Supersedeas. 

[Caption.] 

The  above  and  foregoing  petition  being  considered,  it  is 
ordered  that  the  appeal  prayed  for  by  Guy  W.  Faller,  Re- 
ceiver, in  the  above  entitled  and-  numbered  cause,  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Fifth  Circuit, 
be,  and  the  same  is,  hereby  granted  and  allowed,  and  said 
appeal  may  be  prosecuted  by  said  Receiver  at  the  cost  of 
the  property  in  his  hands,  and  the  appeal  bond  this  day  pre- 
sented by  Guy  W.  Faller,  Receiver,  signed  by  Guy  W.  Faller, 
Receiver  as  principal,  and  the  United  States  Fidelity  &  Guar- 
anty Company  as  surety,  dated  Hth  day  of  September,  1917, 
in  the  sum  of  $8000.00,  conditioned  as  required  by  law,  has 
this  day  been  approved  by  me,  and  it  is  ordered  that  citation 
of  appeal  issue  and  be  served  upon  the  plaintiff,  Emile  K. 
Boisot,  Trustee,  or  his  attorney  of  record,  City  of  Amarillo, 
Intervener,  or  its  attorney  of  record,  and  Amarillo  Street 
Railway  Company,  or  its  attorney  of  record,  and  that  said 
appeal  be  made  returnable  to  said  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit,  according  to  law  and  in  accordance 
with  the  rules '  of  said  court. 

It  is  further  ordered  that  said  appeal  shall  operate  as  a 
supersedeas  from  the  decree  in  this  cause,  awarding  to  the 
City  of  Amarillo,  Intervener,  a  lien  against  the  property  in 
the  hands  of  said  Receiver,  and  requiring  the  payment  to 
said  City  of  Amarillo  of  the  sum  of  $6050.00,  upon  the 
completion  of  the  paving  mentioned  in  said  decree. 

Thus  done,  read  and  signed,  in  chambers,  at  Abilene, 
Texas,  in  the  Northern  District  of  Texas,  this  the  17th  day 
of  September,  1917.  G.  W.  J., 

United  States  District  Judge. 


2898  .  APPELLATE  PROCEEDINGS. 

No.  1879. 
Petition  on  Appeal  and  Assignment  of  Errors.  (1) 

[Caption.] 

The  above  named  defendant,  F.  F.  Doane,  believing  him- 
self aggrieved  by  the  final  decree  in  the  above  entitled  cause, 
hereby  appeals  from  said  decree  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  prays  that  a 
transcript  of  such  part  of  the  record  as  the  parties  to  this 
cause  shall  by  praecipe  duly  indicate,  together  with  the  ex- 
hibits and  evidence  herein  stated  in  simple  and  condensed 
narrative  form,  so  far  as  it  relates  to  any  of  the  claims  on 
which  error  is  predicated  or  any  matter  indicated  by  the 
defendant  and  also  the  judgment  herein  rendered,  all  duly 
authenticated,  may  be  sent  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  and  that  such  other 
and  further  proceedings  may  be  had  which  may  be  proper 
in  the  premises. 

And  the  defendant,  F.  F.  Doane,  hereby  assigns  the  errors 
asserted  and  intended  to  be  urged  as  follows : — 

1.  That  the  court  was  in  error  in  overruling  the  motion 
of  the  defendant  to  dismiss  the  action  for  want  of  jurisdic- 
tion based  upon  the  ground  that  there  was  pending  in  the 
State  Court  of  California  an  action  by  the  defendant  herein 
against  the  predecessors  in  interest  of  the  plaintiff  herein; 
said  motion  being  based  upon  the  further  ground  that  the 
corporation  plaintiff  herein  was  formed  for  the  purpose  of 
ousting  said  State  Court  of  jurisdiction  to  try  the  issues 
involved  in  this  case,  and  for  the  purpose  of  creating  a 
case  cognizable  within  the  United  States  District  Court; 

2.  That  the  court  was  in  error  in  declaring  the  declaration 
of  trust,  "Exhibit  A,"  attached  to  defendant's  answer,  to  be 
a  trust  deed. 

3'.  The  court  was  in  error  in  declaring  that  the  defendant 
bad  no  interest  in  said  property  as  set  forth  in  the  decree 
or  judgment  herein. 
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Wherefore,  the  defendant,  F.  F.  Doane,  prays  that  said 
final  decree  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  Northern  Division, 
sustaining  the  plaintiff's  bill,  may  be  reversed,  and  that  said 
court  may  be  ordered  to  enter  a  decree  in  accordance  with 
the  prayers  in  said  answer  dismissing  said  bill,  or  in  such 
other  form  as  to  said  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  shall  seem  just. 

(Date.)  F.  F.  D., 

By  X.  Y.,  his  Attorney. 

(1)  The  union  of  these  in  one  paper  is  unusual  although  apparently 
proper.  Rule  35  of  the  Supreme  Court  Rules  and  Rule  11  of  the 
Rules  of  Circuit  Court  of  Appeals,  provide  for  the  filing  of  an  assign- 
ment of  errors  with  the  petition  for  appeal,  and  that  no  appeal  shall 
he  allowed  until  such  assignment  of  errors  has  been  filed,  but  a 
plain  error  unassigned  may  be  noticed. 

The  purpose  of  this  rule  is  set  out  in  Phillips  and  Colby  Const.  Co. 
V.  Seymour,  et  al.,  91  U.  S.  646,  648  (23  L.  Ed.  642),  where  the  court 
says:  "The  object  of  the  rule  requiring  an  assignment  of  errors  is 
to  enable  the  court  and  opposing  counsel  to  see  on  what'  points  the 
plaintiff's  counsel  intend  to  ask  a  reversal  of  the  judgment,  and  to 
limit  the  discussion  to  these  points.  This  practice  of  unlimited  as- 
signments is  a  perversion  of  the  rule,  defeating  all  its  purposes, 
bewildering  the  counsel  of  the  other  side,  and  leaving  the  court  to 
gather  from  a  brief,  often  as  prolix  as  the  assignments  of  error, 
which  of  the  latter  are  really  relied  on." 

A  multitude  of  cases  notices  the  rule,  and  among  later  cases  are 
the  following:  In  Weems  v.  U.  S.,  217  U.  S.  349  (54  L.  Ed.  793),  a 
criminal  case  was  under  consideration,  and  the  court  says  that  Rule 
36  "is  not  a  rigid  rule  controlled  by  precedent,  but  confers  a  dis- 
cretion exercisable  at  any  time,  regardless  of  what  may  have  been 
done  at  other  times." 

In  Columbia  Heights  Realty  Co.  v.  Rudolph,  217  U.  S.  547  (54  L. 
Ed.  S77),  the  errors  were  specified  in  the  brief  for  plaintiffs.  De- 
fendants made  no  objection  for  failure  to  assign  error  in  accordance 
with  R.  S.  U.  S.  Sees.  997  and  1012,  but  submitted  the  case  on  the 
specifications  in  the  brief  of  plaintiffs.  The  court  thereupon  under 
Rules  21  and  35  looked  into  the  transcript  to  see  whether  any  "'plain 
error"  had  occurred,  but  clearly  pointed  out  that  the  statutes  and 
the  rule  required  an  assignment  of  errors. 

In  Willamette  &  Columbia  River  Towing  Co.  v.  Hutchison,  236 
Fed.  908  (9th  Cir.),  the  Court  of  Appeals  reviewed  decisions  m 
the  6th,  7th  and  8th  Circuits,  concerning  the  application  of  Rule  11, 
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and  adopts  the  view  set  out  in  the  6th  Circuit  in  P.  P.  Mast  &  Co. 
V.  Superior  Driir  Co.,  154  Fed.  45,  viz.:  "The  purpose  of  declaring 
that  the  court  at  its  option  may  notice  a  plain  error  not  assigned  is 
to  prevent  the  miscarriage  of  justice  from  oversight,  and  that  it  does 
not  intend  that  the  court  is  to  sift  the  record  and  deal  with  ques- 
tions of  small  importance,  but  only  that  it  may  notice  errors  which 
are  obvious  and  of  a  controlling  character." 

In  the  7th  Circuit  in  Hultberg  v.  Anderson,  203  Fed.  853i,  the  court 
held  that  the  requirements  of  Rule  11  is  "not  jurisdictional,  but  is 
a  rule  of  practice,  and  that  the  court  may  punish  the  appellant  by 
dismissal  for  non-compliance  with  the  rule,  or  it  may  hear  the  con- 
troversy and  decide  the  merits  as  justice  may  seem  to  require  in 
the  particular  case." 

Further,  the  court  here  construed  the  decisions  in  the  8th  Circuit 
mentioned  not  as  denying  jurisdiction  to  the  Court  of  Appeals  there 
where  no  assignment  of  errors  was  filed  in  due  time,  but  as  meaning 
that  the  rule  (11)  was  an  indispensable  rule  in  practice. 

In  the  case  under  consideration  the  9th  Circuit  Court  of  Appeals 
found  that  there  was  no  plain  and  obvious  error  on  the  face  of  the 
record,  and  that  since  there  was  no  assignment  of  errors  filed  until 
after  the  allowance  and  issuance  of  the  writ  of  error,  the  writ  was 
dismissed. 

In  Painter  v.  Union  Trust  Co.,  246  Fed.  240,  no  error  was  assigned 
concerning  a  contention  arising  on  an  application  to  set  aside  a 
sale  on  foreclosure,  and  order  confirming  it;  the  question  was  raised 
in  the  Appellate  Court,  which  found  that  if  there  was  error  it  did 
not  appear  so  plainly  on  the  record  as  to  warrant  its  consideration 
under  Rule  11,  and  not  being  assigned,  it  was  not  considered. 

See  also,  Simkins'  "A  Federal  Equity  Suit,"  3d  ed.,  pp.  670  to  67S; 
Dewhurst's  "Rules  of  Practice,  etc.,"  2d  ed.,  pp.^  172  and  239, 
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No.  1880. 

Summons  and  Severance  in  Bankruptcy  Proceedings. 

In  the  District  Court  of  the  United  States  for  the Dis- 
trict of . 


Messrs.  E.  F.  and  G.  H.  are  hereby  notified  that  at  ten  ( lo) 

o'clock  a.  m.,  at  the  court  room  for  said  court  in  ,  on 

,  the  undersigned,  D.  G.,  will  present  to  said  court  his  pe- 
tition for  appeal  from  the  judgment  or  decree  rendered  and  en- 
tered September  20th,  1899,  in  the  proceedings  in  bankruptcy 
in  said  court,  in  which  A.  B.  &  Co.  and  others  are  petitioners 
and  CD.  &  Co.  and  others  are  defendants  or  opposing  parties. 
Said  E.  F.  and  G.  H.  are  hereby  notified  that  the  undersigned, 
D.  G.,  is  about  to  take  said  appeal,  and  they  are  hereby  in- 
vited to  unite  therein,  or  failing  therein,  they  will  be  made 
appellees. 

D.  G. 

X.  &  X., 
Attys.  for  D.  G. 


No.  1881. 

Petition  for  an  Appeal  in  Admiralty  by  Claimants  of  Ves- 
sel  (i). 

The  District  Court  of  the  United  States  for  the District 

of .    In  Admiralty. 

The  A.  B.  Transit  Company, 
vs. 
H.  J.,  P.  L.,  claimants,  and  the  American  Surety 
Company     of     New     York,      their     sureties, 
Respondents. 

The  above  named  H.  J.,  P.  L.,  claimants  of  the  schooner 
Helvetia,  and  the  American  Surety  Company  of  New  York, 
their  surety,  feeling  themselves  aggrieved  by  the  final  decree 
of  this  court  entered ,  allowing  the  claim  of  libelant  in 
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this  cause,  hereby  claim  an  appeal  from  said  decree  and  from 
the  whole  thereof  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the Circuit,  and  pray  that  said  appeal  may  be 

allowed,  and  the  record  in  said  cause  duly  transcribed  and  cer- 
tified to  said  United  States  Circuit  Court  of  Appeals,  to  be 
heard  upon  the  pleadings  and  proofs  as  shown  by  such 
record,  and  that  this  court  will  fix  the  penalty  of  the  appeal 
bond  to  be  given  herein. 

H.  J.,  P.  L., 
Claimants. 
The  American  Surety  Company, 

Surety. 
By  R.  Y., 
Their  Proctor, 
(i)  See  note  to  Form  No.  1359. 


No.  1882. 
Petition  for  an  Appeal  in  Admiralty  by  Libellanti!  (i). 

The  District  Court  of  the  United  States  for  the District 

of .     In  Admiralty. 

C.  P.  and  Estate  of  J.  D. 
vs. 
The  Str.  "  Centurion,"  her  engines,  etc. 

Now  comes  said  libelants,  C.  P.,  and  Estate  of  J.  D.,  as 
trustees  for  the  underwriters  on  the  Str.  "  J.  D.  Marshall," 
and  feeling  aggrieved  by  the  decree  and  opinion  to  which  it  re- 
fers, which  said  decree  as  made  on  the day  of ,  dis- 
missing the  libel  filed  herein,  do  hereby  appeal  from  said  de- 
cree, with  the  object  of  obtaining  a  reversal  of  the  same  and 
securing  a  decree  for  libelants'  damages  as  claimed,  to  the 
United  States  Circuit  Court  of  Appeals  for  the Circuit. 

Said  libelants  pray  that  their  appeal  may  be  allowed  and 
that  the  records  in  said  cause  may  be  duly  transcribed  and 
certified  to  said  Circuit  Court  of  Appeals,  to  be  there  heard, 
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upon  the  pleadings  and  proofs  as  shown  by  such  records. 
And  that  this  court  will  fix  the  penalty  of  the  appeal  bond  to 
be  given  herein. 

Dated  at ,  this day  of ,  A.  D., . 

C.  P., 

Estate  of  J.  D. 
By  R.  Y. 
Proctor  for  Libelants  &  Appellants. 

(l)  See  note  to  Form  No.  1359. 


No.  1883. 
Petition  for  Appeal  in  Admiralty. 

[^Caption!] 
To  the  Honorable  Judges  of  the  United  States  Circuit  Court 
of  Appeals  for  the Circuit: 

A.  B.,  the  libellant  and  appellant  herein,  respectfully 
shows  as  follows : 

First.  On  or  about  the day  of ,  1894,  the  libel- 
lant filed  a  libel  in  the  district  court  of  the  United  States  for 

the district  of against  the  above-named  schooner, 

in  a  cause  civil  and  maritime,  to  recover  the  sum  of dol- 
lars for  damages  alleged  to  be  due  the  libellant  from  said 
schooner,  with  interest  and  costs,  as  by  reference  to  said  libel 
will  more  fully  appear. 

Second.  On  or  about  the day  of ,  1894,  the  claim- 
ant duly  appeared  and  filed  his  answer  to  said  libel,  praying 
that  the  libel  be  dismissed  with  costs,  as  by  reference  to  said 
answer  will  more  fully  appear. 

Third.     In  ,   1894,  said  cause  came  on  for   hearin;; 

before  the  Honorable  G.  W.,  judge  of  the  said  district  court, 

and  such  proceedings  were  had  that  on  the day  of , 

1894,  a  final  decree  was  made  and  entered  in  said  suit, 
whereby  it  was  adjudged  that  the  libel  be  dismissed  and  that 
the  claimants  recover  the  sum  of dollars  as  costs. 
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Fourth.  The  above-named  libellant  and  appellant  is  ad- 
vised and  insists  that  said  final  decree  is  erroneous  in  that 
it  does  not  decree  payment  of  the  libellant's  claim  with  inter- 
est and  costs. 

Fifth.  For  this  and  other  reasons  the  above-named  libel- 
lant and  appellant  appeals  from  said  final  decree  to  the  United 

States  Circuit  Court  of  Appeals  for  the Circuit,  and  on 

said  appeal  intends  to  seek  a  new  decision  on  the  law  and  on 
the  facts,  upon  the  pleadings  and  proof  in  said  District  Court 
and  upon  new  pleadings  and  proofs  to  be  introduced  in  this 
court,  and .  prays  that  the  record  and  proceedings  aforesaid 
may  be  returned  to  the  United  States  Circuit  Court  of  Ap- 
peals  for  the  Circuit,   and   that  said   decree  may  be 

reversed  and  the  libellant  be  decreed  payment  of  his  claim 
with  interest  and  costs  in  the  District  Court  and  in  this  court. 

X.  &  X., 
Proctors  and  Appellant. 


No.  1884. 
Petition  for  Appeal  in  Admiralty. 

[Caption.] 

Now  comes  the  Great  Lakes  Towing  Company,  respondent 
herein,  and  feeling  itself  aggrieved  by  the  final  decree  herein 
entered  on  March  17,  1916,  confirming  the  report  of  the 
Commissioner,  finding  the  respondent's  tugs  E.  M.  Pierce 
and  Excelsior  solely  at  fault  for  the  stranding  of  the  steamer 
Percival  Roberts,  Junior,  as  mentioned  in  the  libel,  and  for 
the  damages  resulting  from  the  stranding  and  striking,  and 
for  finding  in  the  said  decree  that  the  said  stranding  and 
collision. with  resulting  damages  was  due  to  the  fault  of  said 
tugs  and  without  fault  on  the  part  of  said  steamer  Percival 
Roberts,  Junior,  or  those  in  charge  thereof,  and  decreeing  that 
libdlant  The  American  Shipbuilding  Company,  should  recover 
of  the  Great  Lakes  Towing  Company,  respondent,  the  sum 
of  $7,483.22,  with  interest  from  February  1,  1913,  and  costs, 
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does  hereby  claim  an  appeal  from  said  final  decree  and  the 
whole  and  every  part  thereof  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit,  and  prays  that  said 
appeal  may  be  allowed  and  does  hereby  present  its  assign- 
ment of  errors  and  prays  that  said  cause  may  be  certified  to 
the  said  Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  and 
that  this  court  may  fix  the  amount  of  bond  to  be  given  by 
said  appellant  on  appeal.  G.  &  W., 

Proctors  for  The  Great  Lakes  Towing  Co., 
Respondent  and  Appellant. 


No.  1885. 
Petition  for  Appeal  in  Bankruptcy.  (1) 

The  District  Court  of  the  United  States  for  the District 

of . 

In  the  Matter  of  L.  W.,  doing  business  as  L. )  No.  


)No 


W.  &  Son,  Bankrupt.  )  In  Bankruptcy. 

Petition  on  appeal  of  B.  Y.,  trustee  in-  bankruptcy,  of  L. 
W.,  doing  business  as  L.  W.  &  Son,  Bankrupt. 

The  above  named  B.  Y.,  trustee  in  bankruptcy,  consider- 
ing himself  aggrieved  by  the  judgment  made  and  entered  on 

the  day  of  ,   in   the  above   entitled   cause,   does 

hereby  appeal  from  such  judgment  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Circuit,  for  the  reasons 

specified  in  the  assignment  of  errors,  which  is  filed  herewith, 
and  he  prays  that  this  appeal  may  be  allowed  and  that  a  tran- 
script of  the  record,  proceedings  and  paper  upon  which  said 
judgment  was  made,  duly  authenticated,  may  be  sent  to  the 

United  States  Circuit  Court  of  Appeals  for  the Circuit. 

R.  S.. 
Attorney  for  B.  Y.,  Trustee  in  Bankruptcy. 
The  foregoing  claim  of  appeal  is  allowed. 

A.  C, 
District  Judge. 
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(1)  An  appeal  lies  from  a  court  of  bankruptcy  to  the  Circuit  Court 
of  Appeals  in  three  classes  of  cases  specified  in  Sec.  25  of  the  Bank- 
ruptcy Act  of  1898  and  in  no  other  cases. 

The  petition  for  appeal  and  the  allowance  must  be  made  within 
ten  days  after  the  entry  of  the  judgment  appealed  from.  Norcross 
V.  Nave  &  McCord  Merc.  Co.,  101  Fed.  796,  4  Am.  B.  R.  317;  Bank- 
ruptcy Act,  Sec.  2Sa. 


No.  1885a. 

For  forms  on  appeal  to  the  Court  of  Customs  Appeals,  see 
Forms  Nos.  1021  to  1044. 


No.  1886. 

Petition  for  Appeal  to  the  Circuit  Court  of  Appeals  in 
Habeas  Corpus. 

The  District  Court  of  the  United  States District  of . 

In  re  application  of  L.  H., 
for  a  writ  of  habeas  'corpus. 

The  United  States,  by  their  attorney,  J.  H.,  feeling-  them- 
selves aggrieved  by  the  order  and  judgment,  entered  on  the 

day  of ,  1894,  in  the  above-entitled  proceeding,  do 

hereby  appeal  from  the  said  order  to  the  Circuit  Court  of 

Appeals  for  the Circuit,  and  pray  that  their  appeal  may 

be  allowed,  and  that  a  transcript  of  the  record  of  proceed- 
ings and  papers  upon  which  said  order  is  made,  duly  au- 
thenticated, may  be  sent  to  the  Circuit  Court  of  Appeals  of 

the  judicial  circuit  of  the  United  States. 

J.  H., 
United  States  Attorney. 


No.  1887. 

Petition  for  Appeal  by  Collector  of  Customs. 

[Caption.] 

Dudley  Field  Malone,  Collector  of  Customs  at  the  Port 
and  Collection  District  of  New  York,  one  of  the  defendants 
in  the  above  entitled  cause,  feeling  himself  aggrieved  by  the 
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order  of  the  United  States  District  Court  for  the  Southern 
District  of  New  York,  dated  March  17,  1916,  and  filed  with 
the  clerk  of  said  court  on  March  18,  1916,  hereby  appeals- 
from  that  part  of  said  order  which  enjoins  him  from  detain- 
ing or  withholding  from  the  plaintiff  any  "Eternelle"  violin 
strings  owned  by  him  of  the  manufacture  of  C.  A.  Mueller, 
and  enjoins  him  to  enter  to  the  United  States  and  deliver  to 
the  plaintiff  upon  payment  of  the  lawful  customs  duties,  etc., 
the  "Eternelle"  violin  strings  owned  by  plaintiff  and  con- 
signed to  it  and  held  and  detained  by  said  Collector  of  Cus- 
toms to  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  for  the  reason  specified  in  the  Assignment  of 
Error  which  is  filed  herewith,  and  prays  that  this,  his  appeal, 
may  be  allowed  and  a  citation  issue  directed  to  the  plaintiff 
Fred  Gretsch  Mfg.  Company,  commanding  it  to  appear  be- 
fore the  United  States  Circuit  Court  of  Appeals  .for  the 
Second  Circuit  to  do  and  receive  what  may  appertain  to 
iustice  to  be  done  in  the  premises  and  that  a  transcript  of 
Ihe  record,  proceedings  and  papers  in  said  cause,  upon  which 
said  order  was  made,  duly  authenticated,  may  be  sent  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit. 

Dated,  New  York,  April  13,  1916. 

Dudley  Field  Malone, 
Collector  of  Customs. 

By  H.  S.  M., 
U.  S.  Attorney  for  the  Southern  District  of 
New  York,  his  Solicitor. 

The  foregoing  appeal  is  hereby  alloAXred  this  14th  day  of 
April,  1916.  Learned  Hand, 

U.  S.  District  Judge, 
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No.  1888. 

Notice  of  Appeal  from  District  Court  in  Chinese  Deportation 

Case.(l) 

The  District  Court  oi  the  United  States  for  the  Dis- 
trict of . 

The  United  States      \ 

vs.  \  No. . 

Yee  Ah  N'Goi.        ) 
To  the  judge  and  clerk  of  said  court  and  to  J.  H.,  United 

States  Attorney  for  the  District  of . 

You  will  please  take  notice  that  Yee  Ah  N'goi,  defendant, 
in  above-entitled  action  or  proceeding,  hereby  appeals  to  the 

United  States  Circuit  Court  of  Appeals  for  the ;-  Circuit, 

made  and  entered  herein  on  the day  of ,  affrming 

the  order  of  deportation  herein,   and  from   the  whole  and 
each  and  every  part  thereof.  R.  Y., 

Attorney  for  said  Defendant. 

(1)  Under  Sec.  13  of  the  Chinese  Exclusion  Act,  25  Stat.  L.  479, 
an  appeal  lies  from  the  District  Court  to  the  Circuit  Court  of 
Appeals  from  a  '  judgment  of  the  District  Court  rendered  on  an 
appeal  from  an  order  of  a  commissioner  for  deportation.  U.  S.  v. 
Hung  Chang,  134  Fed.  19,  67  C.  C.  A.  93;  Leo  Lung  On  v.  U.  S., 
159  Fed.  125,  86  C.  C.  A.  513. 


No.  1889. 

Order  Allowing  Appeal  to  Circuit  Court  of  Appeals  in 
Chinese  Deportation  Case.(l) 

[Caption.] 

In  this  case,  on  motion  of  R.  Y.,  Esq.,  attorney  for  the 
defendant,  it  is  ordered  that  an  appeal  from  the  order  affirm- 
■  ing  the  judgment  of  deportation  made  by  United  States  Com- 
missioner  E.    H.,    to    the   United    States    Circuit    Court   of 

Appeals,  for  the  Circuit,  be,  and  the  same  is  hereby, 

allowed ;  and  further  ordered  that  the  bond  for  costs  be,  and 

the  same  is  hereby,  fixed  in  the  sum  of dollars. 

(1)  See  note  to  Form  No.  1888. 
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No.  1890. 

Motion  and  Order  of  Appeal  in  Chinese  Deportation  Case. 

[Cctption.] 

On  motion  of  Joseph  W.  Montgomery,  Assistant  United 
States  Attorney  for  the  Eastern  District  of  Louisiana,  coun- 
sel for  Respondent  Joseph  H.  Wallis,  Assistant  Commis-. 
sioner  of  Immigration  and  at  this  time  Acting  Commissioner 
of  Immigration  at  the  Port  of  New  Orleans,  and  the  United 
States  of  America,  and  on  suggesting  error  to  the  prejudice 
of  said  respondent  and  the  said  United  States  of  America  in 
the  judgment  rendered  in  this  case  on  January  24,  1914, 
discharging  Ng  Sam,  Yee  Ngau,  Ng  Tin  and  Ng  Sing  from 
custody  and  on  further  suggesting  the  assignment  of  errors 
herewith  filed  and  on  further  suggesting  that  the  said  mover 
is  hereto  directed  by  the  Department  of  Justice. 

It  is  ordered  that  an  appeal  be  granted  to  said  respond- 
ent Joseph  H.  Wallis,  Assistant  Commissioner  of  Immigra- 
tion and  at  this  time-  Acting  Commissioner  of  Immigration 
and  the  said  United  States  of  America  to  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit,  returnable  within 
thirty  (30)  days  after  this  date  at  New  Orleans,  and  that 
said  Respondent  Joseph  H.  Wallis,  Assistant  Commissioner 
of  Immigration  and  at  this  •  time  Acting  Commissioner  of 
Immigration  and  the  United  States  of  America  be  dispensed 
from  giving  bond  on  said  appeal.  R.  E.  F., 

Judge. 

New  Orleans,  July  18,   1914. 


No.  1891. 

Assignment  of  Errors  Where  Writ  of  Habeas  Corpus  Main- 
tained in  Chinese  Deportation  Case. 

[Caption.] 

And  now  comes  Respondent,  Joseph  H.  Wallis,  Assistant 
Commissioner  of  Immigration  at  the  Port  of  New  Orleans, 
praying  for  an  appeal  and  assigns  the  following  errors  in  the 
proceedings,  judgment  and  decree  of  the  trial  court  in  this 
case. 
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First.  The  court  erred  in  maintaining  the  said  Writ  of 
Habeas  Corpus  and  in  making  the  same  absolute,  for  the 
reason  that  the  court  had  no  jurisdiction  to  pass  upon  the 
issues  involved  in  the  case  for  the  reason  that  the  said  Ng 
Sam,  Yee  Ngau,  Ng  Tin  and  Ng  Sing  were  held  in  custody 
by  Respondent  under  and  by  virtue  of  a  writ  of  arrest  issued 
under  date  of  November  22,  1913,  by  the  Acting  Secretary 
of  Labor,  commanding  John  H.  Claris,  United  States  Com- 
missioner of  Immigration  at  Montreal,  Canada,  or  any  Immi- 
grant Inspector  in  the  service  of  the  United  States  to  take 
the  said  Ng  Sam,  Yee  Ngau,  Ng  Tin  and  Ng  Sing  into  his 
custody  and  grant  them  a  hearing  to  show  cause  why  they 
should  not  be  deported  in  conformity  with  law  in  that  they 
were  aliens  and  members  of  the  excluded  classes  unlawfully 
within  the  United  States  in  that  they  entered  the  United 
States  without  inspection  and  at  a  time  and  place  other  than 
as  designated  by  the  Immigration  officers  of  the  United 
States  in  violation  of  section  36  of  the  act  of  congress,  ap- 
proved February  20,  1907,  as  amended  by  the  act  of  con- 
gress, approved •  March  26,  1910 ;(1)  and  in  that  they  en- 
tered in  violation  of  section  21  of  the  act  aforesaid  in  that 
they  were  in  the  United  States  in  violation  of  the  Chinese 
Exclusion  Laws;  and  in  that  they  were  persons  likely  to 
become  public  charges  at  the  time  of  their  entry  into  the 
United  States ;  and  that  the  said  Ng  Sam,  Yee  Ngau,  Ng  Tin 
and  Ng  Sing  were  examined  and  given  hearings  according 
to  law  and  at  the  said  hearings  each  of  said  Relators  was 
given  a  full  opportunity  to  show  cause  why  he  should  not  be 
deported  and  that  the  Acting  Secretary  of  Labor,  after  re- 
viewing the  evidence,  became  and  was  satisfied  that  Relators 
and  each  of  them  was  unlawfully  within  the  United  States 
for  the  reasons  aforesaid  and  issued  an  order  of  deportation 
of  said  Relators  to  China,  the  country  from  which  they  came: 
and  that  all  the  proceedings  were  regular  and  according  to 
law  and  that  Respondent  lield  Relators  by  virtue  of  the  said 
orders  of  arrest  and  deportation  and  that  the  said  decision 
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of  the  Acting  Secretary  of  Labor  was  final  and  the  court  was 
M'ithout  authority  to  review  same. 

Second.  The  court  erred  in  holding  that  because  the  Act- 
ing Secretary  of  Labor  found  that  Relators  entered  the 
United  States  via  Canada,  the  Acting  Secretary  of  Labor 
was  without  authority  to  order  deportation  to  China. 

Third.  The  court  erred  in  holding  that  it  acquired  juris- 
diction to  look  into  the  merits  of  the  case  on  the  ground  that 
Relators  were  ordered  deported  to  China. 

Fourth.  The  court  erred  in  holding  that  burden  of  proof 
to  show  lawful  status  in  the  United  States  was  not  upon  the 
Relators  but  that  the  burden  was  upon  the  government  Lo 
show  that  they  were  unlawfully  within  the  United  States 
and  had  entered  within  three  (3)  years. 

Fifth.  The  court  erred  in  holding  there  was  no  evidence 
to  show  when  the  four  (4)  Relators  came  into  the  United 
States  except  their  own  testimony  and  nothing  to  show  they 
came  from  Canada  or  that  they  were  liable  to  become  public 
charges. 

Sixth.  The  court  erred  in  holding  that  the  four  (4) 
Relators  had  been  in  the  United  States  for  more  than  three 
(3)  years  and  that  disregarding  their  testimony  there  was 
nothing  left  to  show  they  had  not  been  in  the  United  States 
three  (3)  years. 

Sevenh.  The  court  erred  in  discharging  Relators  without 
affording  the  Immigration  Service  an  opportunity  to  correct 
the  warrant  if  erroneous,  as  to  the  place  of  deportation. 

For  these  and  other  reasons  apparent  on  the  face  of  the 
record.  Respondent  prays  that  the  decree  herein  rendered  be 
reversed  and  that  the  judgment  and  order  of  the  United 
States  District  Court  be  set  aside  and  that  there  be  judgment 
dismissing  the  Writ  of  Habeas  Corpus. 

J.  W.  M., 
Assistant  United  States  Attorney  and  Counsel 
ror  Respondent. 

CI)  See  note  on  page  419  under  Form  308  for  effect  of  later  acts 
on  the  early  acts. 


2912  APPELLATE  PROCEEDINGS. 

No.  1892. 

Stay  Order  Allowing  Appeal  and  Bond. 

[Caption.] 

Ordered,  that  an  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit  from  the  final  decree  made 
and  entered  herein  on  the  25th  day  of  September,  1916,  be 
and  the  same  is  hereby  allowed,  and  it  is  further 

Ordered,  that  this  appeal  shall  operate  to  suspend  and 
stay  fulfillment  of  the  decree  of  the  court  that  plaintiff  exe- 
cute and  deliver  to  the  defendant  Vincent  Bendix  a  license 
in  writing,  until  the  detemiination  of  said  appeal,  and  it  is 
further 

Ordered,  that  this  appeal  shall  operate  to  suspend  and  stay 
fulfillment  of  the  said  decree;  that  execution  shall  issue  for 
the  costs  of  this  suit  to  be  taxed.  John  R.  Hazel, 

United  States  District  Judge. 


No.  1893. 

Order  Granting  Appeal  in  Bankruptcy,  Severing  Co-defend- 
ants and  Allowing  Supersedeas. 

The  District  Court  of  the  United  States  for  the  Dis- 
trict of . 

A.  B.,  et  al.,  Petitioners, 
vs. 

C.  D.,  et  al.,  Respondents. 

The  defendant,  D.  G.,  having  heretofore  filed  herein  his 

petition   for  appeal    and   assignment   of   errors,   and   having 

given  notice  to  E.  F.  and  G.  H.,  and  they  failing  to  appear, 

said  appeal  is  allowed  to  petitioner,  and  said  E.  F.  and  G.  H. 

may  be  made  appellees. 

Said  appeal  is  to  operate  as  a  supersedeas  of  the  decree 

of ,  but  not  to  affect  the  injunction  granted  ,  upon 

the  execution  of  a  bond  in  the  penalty  of  $ . 

The   United    States   Fidelity   and   Guaranty   Company   of 

Baltimore,  Maryland,  is  accepted  on  said  bond  as  surety,  and 

said  bond  is  now  approved. 
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No.  1894. 

Entry  Allowing  Appeal  in  Habeas  Corpus. 

The  District  Court  of  the  United  States District  of , 

In  re  application  of  L.  H., 
for  writ  of  habeas  corpus. 

And  now,  to-wit,  on  the  r  day  of  ,   1894,  it  is 

ordered  that  the  appeal  be  allowed  as  prayed  for.  And  it  is 
further  ordered  that  said  petitioner,  L.  H.,  may,  at  any  time 
pending  said  appeal,  be  enlarged  upon  executing  a  recogniz- 
ance, with  sureties  in  the  sum  of  dollars,  to  the  satis- 
faction of  the  clerk  of  this  court,  for  his  appearance  to  an- 
swer the  judgment  of  the  court  of  appeals,  and  upon  failure 
thereof  to  give  bail,  to  remain  in  the  custody  of  the  warden 

of  the  penitentiary.  G.  W., 

District  Judge. 


No.  18»5. 

Order  Allowing  Cross-Appeal. 

[Caption  in  Trial  Court.] 

This  day  came  the  complainant  herein  by  its  counsel,  and 
presented  the  petition  for  a  cross-appeal  and  an  assignment 
on  errors  accompanying  the  same,  which  petition  upon  con- 
sideration of  the  court  is  hereby  allowed  and  the  court  allows 
a  cross-appeal  to  the  United  States  Court  of  Appeals  for  the 

■ Circuit  upon  the  filing  of  a  bond  in  the  sum  of  five 

hundred  dollars  ($500.00)  with  good  and  sufficient  security 
to  be  approved  by  the  court. 


No.  1896. 

Order  Allowing  Cross- Appeal  (Another  Form) . 

[Caption.] 

The  plaintiffs  herein  by  their  counsel,  having  presented  a 
petition  for  cross-appeal  herein,  together  with  an  assignment 
of  errors, 
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Ordered  that  said  cross-appeal  be  and  the  same  is  hereby- 
allowed  to  the  Circuit  Court  of  Appeals  of  the  Seventh  Cir- 
cuit upon  the  filing  of  a  bond  in  the  sum  of  $ to  be 

approved  by  the  court. 

Further  Ordered,  that  the  transcript  of  record  heretofore 
ordered  to  be  filed  in  connection  with  defendant's  appeal  is  to 
be  used  for  the  consideration  of  this  cross-appeal,  the  plain- 
tiffs herein  being  only  required  to  print  the  papers  pertaining 
to  this  their  cross-appeal,  to  be  added  to  such  transcript. 

Dated,  June  13,  1917.  Enter 

Carpenter, 

Judge. 


No.  1897. 

Plaintiffs'   Petition  for  Allowance  of   Cross-Appeal. 

[Caption.] 

The  above  named  plaintiffs  conceiving  themselves  ag- 
grieved by  the  order  and  decree  of  the  court  made  and  en- 
tered herein  January  3,  1917,  do  hereby  appeal  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Seventh  Circuit,  for 
the  reasons  specified  in  the  assignment  of  errors  filed  here- 
with, and  pray  that  this  cross-appeal  may  be  allowed  and 
that  a  transcript  of  the'  record  heretofore  ordered  to  be  filed 
in  connection  with  defendant's  appeal  may  be  used  in  the 
consideration  of  this  cross-appeal,  the  plaintiffs  herein  being 
only  required  to  print  the  papers  pertaining  to  this  their 
cross-appeal,  to  be  added  to  such  transcript. 

Dated  June  1,  1917.  A.  B.  Co., 

X.  Y.,  of  Counsel.  By  C.  D.,  Solicitor. 
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No.  1898. 

Sond  on  Appeal  in  Equity  or  Admiralty  or  Bankruptcy.(l) 

Know  all  men  by  these  presents,  that  we,  A.  B.,  as  prin- 
cipal, and  S.  R.  and  L.  P.,  as  sureties,  are  held  and  firmly 

bound  unto  C.  D.  in  the  full  and  just  sum  of ($ ) 

dollars,  to  be  paid  to  the  said  C.  D.,  his  certain  attorneys, 
executors,  adminitsrators  or  assigns:  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  . 

Whereas,  lately  at  a  District  Court  of  the  United  States 

for  the  District  of  in  a  suit  depending-  in  said 

court,  between  A.  B.,  plaintiff,  and  C.  D.,  defendant,  a  de- 
cree was  rendered  against  the  said  A.  B.,  and  the  said  A.  B. 
having  obtained  an  appeal  and  filed  a  copy  thereof  in  the 
clerk's  office  of  the  said  court  to  reverse  the  decree  in  the 
aforesaid  suit,  and  a  citation  directed  to  the  said  C.  D., 
citing  and  admonishing  him  to  be  and  appear  at  a  session  of 
the  United  States  Circuit  Court  of  Appeals  for  the Cir- 
cuit, to  be  holden  at  the  city  of ,  in  said  circuit,  on  the 

day  of next. 

Now,  the  condition  of  the  above  obligation  is  such,  that  if 
the  said  A.  B.  shall  prosecute  his  appeal  to  effect,  and  answer 
all  damages  and  costs  if  he  fail  to  make  his  plea  good,  then 
the  above  obligation  to  be  void;  else  to  remain  in  full  force 
and  virtue. 

Sealed  and  delivered  in  presence  of 

L.  S.  A.  B.    [Seal.] 

G.  S.  S.  R.   [Seal.] 


L.  P.   [Sefll.] 


Approved  by 
H.  S., 

U.  S.  District  Judge. 
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(1)  The  bond  on  appeal  from  a  District  Court  to  a  Circuit  Court 
of  Appeals  may  be  allowed  by  the  district  judge.     R.   S.   Sec.  999. 

An  appeal  to  operate  as  a  supersedeas  must  be  filed  in  accordance 
with  R.  S.  Sec.  1007.  Adams  v.  Law,  16  How.  148;  Kitchen  v.  Ran- 
dolph, 93  U.  S.  86. 

A  trustee  in  bankruptcy  is  not  required  to  give  bond  on  appeal 
or  error.     Sec.  25c  of  the  Bankruptcy  Law  of  1898,  30  Stat.  L.  54*. 


No.  1899. 

Bond  on  Appeal  Superseding  an  Injunction.  (1) 

Know  all  men  by  these  presents,  that  we,  the  C.  D.  Com- 
pany of  ,  a  corporation  organized  under  the  laws  of 

,  and  having  its  principal  ofHce  at ,  as  principal,  and 

S.  R.  and  G.  R.,  both  of  the  city  of ,  in  the  county  of 

,  state  of  ,  as  sureties,  are  held  and  firmly  bound 

unto  the  above-named  A.  B..  Company,  in  the  sum  of  $ , 


to  be  paid  to  the  said  A.  B.  Company,  and  for  the  payment 
of  which  well  and  truly  to  be  made,  we  bind  ourselves  and 
each  of  us,  our  and  each  of  our  successors,  heirs,  executors 
and  administrators,  jointly  and  severally,,  firmly  by  these 
presents. 

Sealed  with  our  seals  and  dated  the- day  of ,  1903. 

Whereas,  the  above-named  C.  D.  Company  has  prosecuted 
an  appeal  to  the   United   States   Circuit   Court   of  Appeals 

for  the circuit,  to  reverse  the  decree  for  an  injunction 

granted  in  the  above-entitled  suit  in  the  District  Court  of  the 

United  States  for  the district  of ,  in  equity,  on  the 

day  of . 

Now,  therefore,  the  condition  of  this  obligation  is  such 
that  if  the  above-named  C.  D.  Company  shall  prosecute  its 
said  appeal  to  effect  and  answer  all  damages  and  costs  if  it 
fail  to  make  such  appeal  good,  and  shall  pay  all  damages  and 
profits  which  may  result  from  its  manufacture  and  sale  of  its 
sweepers,  the  manufacture  and  sale  of  which  are  by  the  said 
injunction  enjoined,  from  and  after  the  date  hereof  until  the 
final  decision  of  the  said  District  Court  of  Appeals  thereon: 
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then  this  obligation  shall  be  void,  otherwise  the  same  shall 
be  and  remain  in  full  force  and  virtue.  But  it  is  understood 
that  this  bond  shall  not  be  considered  as  securing  the  pay- 
ment of  any  damages  or  profits  which  may  have  resulted 
from  the  manufacture  and  sale  of  infringing  sweepers  prior 
to  the  date  hereof.  The  C  D.  Company, 

By  C.  D.,  President.. 
(Seal  of  the  C.  D.  Company.)  S.  R., 

G.  R. 

The  foregoing  bond  is  hereby  approved  to  operate  as  a 
supersedeas  as  to  said  injunction. 

H.  F., 
District  Judge. 

(1)  An  appeal  may  be  taken  within  thirty  days  from  the  entry  of 
an  order  granting  an  injunction.    See  Judicial  Code,  Sec.  129. 

An  appeal  with  supersedeas  does  not  suspend  the  effect  of  an 
injunction  pending  an  appeal.  Knox  County  v.  Harshman;  132  U.  S. 
14;  Sec.  7  of  the  Act  of  March  3,  1'891,  as  amended  June  6,  1900,  31 
Stat.  L.  660;  Hovey  v.  McDonald,  109  U.  S.  ISO,  27  L.  Ed.  888;  Crown 
Cork  and  Seal  Co.  v.  Standard  Stopper  Co.,  136  Fed.  184,  69  C.  C.  A. 
200. 

The  granting  of  a  stay  of  the  operation  of  an  injunction  during  the 
pendency  of  an  appeal  is  discretionary.  In  re  Haberman  Mfg.  Co., 
147  U.  S.  525.  It  may  be  ordered  by  the  trial  court  or  by  the  appel- 
late court  or  a  judge  thereof  during  the  pendency  of  such  an  appeal, 
and  a  new  bond  in  addition  to  the  appeal  bond  may  be  required.  See 
Judicial  Code,  Sec.  129,  and  Equity  Rule  74. 

The  practice  in  superseding  an  injunction  on  appeal  under  Sec.  129 
of  the  Judicial  Code,  is  usually  to  apply  to  the  court  below  at  the 
time  the  appeal  is  allowed.  If  the  judge  grants  the  stay  a  clause 
may  be  inserted  in  the  order  allowing  the  appeal  or  endorsed  on 
the  bond  at  the  time  he  approves  it  substantially  as  in  the  form  of 
bond  above.  The  application  for  the  allowance  of  the  appeal  and 
the  stay  of  injunction  may  be  made  to  the  Appellate  Court  or  a 
judge  thereof  who  may  grant  the  same  relief  in  the  same  way.  The 
application  may  be  made  to  the  Appellate  Court  after  the  appeal  has 
been  taken.     The  application   may   be   made   by   motion   or   petition. 

The  court  or  judge  must  be  satisfied  that  justice  requires  a  stay 
of  the  injunction  pending  the  appeal.  In  some  cases  no  showing  is 
necessary  other  than  a  reference  to  the  record.  In  other  cases  the 
court  may  require  affidavits  or  oral  testimony. 
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An  appeal  from  a  motion  granting  a  preliminary  injunction  does 
not  effect  removal  of  the  cause  to  the  Circuit  Court  of  Appeals. 
Foote  V.  Parsons  Non-Skid  Co.,  196  Fed.  951,  118  C.  C.  A.  lOS. 


No.  1900. 

Petition  to  Circuit  Court  of  Appeals  to  Stay  Injunction 
Pending  Appeal.  (1) 

The  United  States  Circuit  Court  of  Appeals   for  the  

Circuit. 
C.  D.,  Appellant, 

vs. 
A.  B.,  Appellee. 

Now  comes  the  appellant  and  represents  to  the  court  that 

an  interlocutry  decree  was  made  on  the  day  of  , 

in  the  case  of  A.  B.  vs.  C.  D.,  pending  in  the  District  Court 

of  the  United  States  for  the  district  of ,  awarding 

an  injunction  to  enjoin  the  defendant,  C.  D.  [as  may  be], 
and  the  said  C.  D.  duly  prosecuted  his  appeal  therefrom  to 
this  honorable  court  as  authorized  by  section  129  of  the 
Judicial  Code,  and  has  given  a  supersedeas  bond  in  the  penal 
sum  of  $ — —,  as  will  more  fully  appear  from  the  record  in 
this  cause  filed  in  the  office  of  the  clerk  of  this  court. 

The  appellant  further  represents  that  if  the  injunctional 
decree  in  said  cause  stands  in  full  force  and  effect  until  said 
appeal  is  heard  and  decided  by  this  court,  the  said  appellant 
will  suffer  great  and  irreparable  injury,  as  will  more  fully 
appear  from  the  affidavits  attached  to  this  petition  and  which 
are  hereby  made  a  part  hereof. 

Wherefore,  said  appellant  prays  this  honorable  court  to 
order  this  appeal  and  bond,  or  such  further  bond  as  the  court 
may  direct,  to  operate  as  a  supersedeas  to  stay  and  suspend 
the  operation  and  effect  of  such  decree  or  order  and  the  said 
injunction  pending  this  appeal  and  for  such  other  and  further 
relief  as  to  the  court  may  seem  meet.  C.  D. 

(1)  See  note  to  No.  1899. 
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No.  1901. 

Order  of  a  Circuit  Court  of  Appeals  Suspending 
Injunction.  (1) 

The  United  States  Circuit  Court  of  Appeals  for  the  

Circuit. 
C.  D.,  Appellant, 

vs. 
A.  B.,  Appellee. 

It  appearing  to  the  court  that  C.  D.  has  prosecuted  an 
appeal  to  this  court  to  reverse  the  decree  for  an  injunction 
granted  in  the  suit  of  A.  B.  vs.  C.  D.,  in  the  District  Court 

of  the  United  States  for  the District  of ,  in  equity, 

on  the  day  of  ,  and  has  filed  a  bond  in  the  penal 

sum  of  thousand  dollars,  with  the  usual  conditions  of 

a  supersedeas  bond,  it  is  therefore  ordered  that  the  said 
appeal  and  bond  operate  as  a  supersedeas  and  that  the  opera- 
tion and  effect  of  the  order  so  appealed  from  and  the  injunc- 
tion granted  in  pursuance  thereof  be  stayed  and  suspended 
until  said  appeal  is  heard  and  decided  by  this  court. 

It  is  further  ordered  that  said  appeal  be  heard  on  the 

day  of  unless  the  appellee  shall  desire  a  hearing  at  a 

later  date  or  unless  the  court  for  good  cause  shown  shall 
postpone  such  hearing.  It  is  further  ordered  that  a  certifie<i 
copy  of  this  order  be  sent  by  the  clerk  of  this  court  to  the 
clerk  of  the  court  below  forthwith. 

(1)  See  note  to  No.  1899. 


No.  1902. 

Citation  on  Appeal. 

[Caption.] 
The   President   of   the   United   States    to   the   above   named 
Complainants,  ,  ,  and  all  others  similarly  situ- 
ated, and  to  ,  their  attorney.  Greeting: — 

You  are  hereby  cited  and  admonished  to  be  and  appear  in 
the  United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  to  be  held  in  the  city  of  San  Francisco,  in  the  State 


.292Q 
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of  California,  within  thirty  days  from  the  date  of  this  writ, 
pursuant  to  an  appeal,  filed  in  the  clerk's  office  of  the  District 
Court  of  the  United  States  for  the  District  of  Idaho,  South- 
ern Division,  wherein , ,  are  complainants  and , 

are  defendants,  to  show  cause,  if 'any  there  be,  why 


the  judgment  in  such  appeal  mentioned  should  not  be  cor- 
rected and  speedy  justice  should  not  be  done  in  that  behalf. 
Witness,  the  Honorable  A.  B.,  Judge  of  the  United  States 
District  Court  for  the  District  of  Idaho,  Southern  Division, 

this  the day  of  — .  A.  B., 

Judge. 

Service  of  the  within  citation  and  receipt  of  copy  thereof 

admitted  this  the day  of .  X.  T., 

Attorney  and  Solicitor  for  Appellees. 


No.  1903. 

Citation  on  Appeal  in  Bankruptcy. 

The  United  States  Circuit  Court  of  Appeals,   for  the  

District. 

The  United  States  of  America,  Judicial  Circuit,  ss. 

To  The  D.  M.  Grocery  Company — Greeting : — 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
a  session  of  the  United  States  Circuit  Court  of  Appeals  for 

the  Circuit,  to  be  holden  at  the  city  of  Cincinnati,  in 

said  district,  on  the  — day  of  next,  pursuant  to  a 

petition  on  appeal  and  assignment  of  error  filed  in  the  clerk's 

office  of  the  District  Court  of  the  United  States  for  the 

District  of  ,   Division,    in   the  matter  of   F.    H.. 

doing  business  as  F.  H.  &  Son,  to  show  cause,  if  any  there 
be,  why  the  judgment  rendered  in  said  cause  reversing  the 
finding  and  order  of  the  referee  in  bankruptcy  disallowing 
and  expunging  the  claim  of  the  D.  M.  Grocery  Company  and 
ordering  the  allowance  of  said  claim,  as  proved  by  it,  before 

said  referee,   in  the  sum  of  $ ,   as   in   said   petition   of 

appeal  mentioned,  should  not  be  corrected,  and  why  speedy 
justice  should  not  be  done  to  the  parties  in  that  behalf. 
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Witness  the  Hon.  A.  C,  Judge  of  said  District  Court,  this 
day  of in  the  year  of  our  Lord  ,  and  of  the 


independence  of  the  United  States  of  America  the  one  hun- 
dred and .  A.  C, 

United  States  District  Judge. 


No.  1904. 

Assignment  of  Errors  on  Appeal.  (1) 
The  District  Court  of  the  United  States, 
for  the  District  of . 

A.   B.    ^  In  Equity. 

vs.      >  No.  . 

C.  D.    )  Assignment  of  Error. 

And  now,  on  the  day  of  ,  came  the  said  plain- 
tiff, by  X.  &  X.,  his  solicitors,  and  says  that  the  decree  in  said 
cause  is  erroneous  and  against  the  just  rights  of  said  plaintiff, 
for  the  following  reasons: 

First.  Because  the  evidence  showed  that  the  mortgages  in 
question  were  given  to  hinder,  delay,  and  defraud  the  creditors 
of  the  P.  P.  Company. 

Second.  Because  the  evidence  showed  that  the  said  mort- 
gages amounted  to  and  were  in  fact  an  assignment  for  the 
benefit  of  creditors,  and  were  invalid  so  far  as  they  undertook 
to  make  preferences. 

Third.  Because  the  evidence  showed  that  the  said  mort- 
gages amounted  to  and  were  in  fact  an  assignment  for  the 
benefit  of  creditors,  and  were  invalid,  because  they  provided 
for  returning  the  surplus  to  the  mortgagor  before  all  its  debts 
were  paid. 

Fourth.  Because  the  evidence  showed  that  the  said  mort- 
gages were  preferential  securities,  given  by  the  directors  and 
managers  of  an  Insolvent  corporation  to  secure  debts  on  whieJi 
Ihey  were  personally  liable,  in  violation  of  their  fiduciary  duty 
ill  the  premises. 

Wherefore  the  said  plaintiffs  pray  that  the  said  decree  b° 
reversed,  and  that  the  said  court  may  be  directed  to  enter  r 
decree  in  accordance  with  the  prayer  of  the  bill. 

X.  &  X., 
Solicitors  for  Plaintiffs. 
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(1)  An  assignment  of  errors  must  be  filed  in  the  District  Court 
before  the  appeal  is  granted  and  should  set  out  separately  and  dis- 
tinctly each  error  asserted  and  intended  to  be  urged.   Rule  11,  C.  C.  A. 

Assignments  ot  errors  are  as  necessary  in  appeals  as  in  writs  of  error. 
Randolph  vs.  Allen,  yi  Fed.  Rep.  23,  19  C.  C.  A.  355;  Dufour  vs.  Lang, 
4  C.  C.  A.  663,  54  Fed.  Rep.  913. 

If  an  assignment  of  errors  is  not  in  accordance  with  Rule  11  tlie  appeal 
may  be  dismissed.    Dufour  vs.  Lang,  54  Fed.  Rep.  913,  4  C.  C.  A.  663. 

Tlie  court  will  not  consider  on  appeal  questions  not  raised  before  the 
lower  court  and  not  mentioned  in  the  assignment  of  errors.  3rd  Nat'I  Bank 
vs.  Nat'I  Bank,  30  C.  C.  A.  436,  86  Fed.  Rep.  852. 

It  has  been  held  that  in  admiralty  a  Circuit  Court  of  Appeals  may  per- 
mit the  filing  therein  of  additional  assignments  of  error  to  cover  points 
not  specifically  included  in  the  original  assignment.  Cory  vs.  Penco,  76 
Fed.  Rep.  997,  22  C.  G.  A.  675. 

A;i  to  the  particularity  with  which  each  error  should  be  assigned  set 
Andrews  vs.  Pipe  Wks.,  76  Fed.  Rep.  166,  22  C.  C.  A.  no;  Central  Trust 
Co.  vs.  Continental  Trust  Co.,  30  C.  C.  A.  235,  86  Fed.  Rep.  517. 


No.  1905. 

Assignment  of  Errors  to  Decree  on  Demurrer  for  Defendant 
in  Trade  Mark  Case. 

{Caption.} 

And  now  comes  the  complainant  and  says  that  in  the  rec- 
ord and  proceedings  of  the  said  court  in  the  above  entitled 
cause  and  in  the  final  decree  made  and  entered  therein  on 

the  — '■ —  day  of ,  there  is  manifest  error  and  for  error 

liie  said  complainant  assigns  the  following: 

First.  The  court  erred  in  that  it  did  not  hold  that  by  the 
admissions  of  the  demurrer  the  numbers  in  the  bill  of  com- 
plaint referred  to  were  trade  marks  of  the  complainant  and  en- 
titled to  be  protected  as  such  and  that  the  use  by  the  defendant 
of  the  numbers  by  it  availed  of  was  a  violation  and  infringe- 
ment of  complainant's  rights. 

Second.  The  court  erred  in  that  it  did  not  hold  thai  by  the 
admissions  of  the  demurrer  the  numbers  in  the  bill  of  com- 
plaint referred  to  were  means  whereby  complainant's  goods 
'were  known  and  identified  and  that  the  use  by  .the  defendant 
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of  the  numbers  by  it  availed  of  was  calculated  to  mislead  the 
public  and  was  inequitable  and  should  be  enjoined. 

Third.  The  court  erred  in  that  it  did  not  hold  that  by  the 
admissions  of  the  demurrer  the  complainant  was  equitably 
entitled  to  be  protected  in  the  exclusive  use  of  the  numbers 
referred  to  in  the  bill  of  complaint  as  having  been  by  it  used 
and  that  the  use  by  the  defendant  of  the  numbers  referred  to 
in  the  bill  of  complaint  as  having  been  by  it,  the  defendant, 
used,  was  calculated  to  mislead  the  public,  was  inequitable 
and  constituted  a  violation  and  infringement  of  complainant's 
rig'hts. 

Fourth.  The  court  erred  in  that  it  did  not  hold  that  the 
bill  of  complaint  stated  a  good  cause  of  action  to  which  the 
defendant  should  be  required  to  file  its  answer  or  plea. 

Fifth.  The  court  erred  in  sustaining  the  demurrer  and  di- 
recting that  the  bill  of  complaint  be  amended  or  dismissed. 

Wherefore  the  complainant  prays  that  the  said  decree  be 
reversed.  .  R.   X., 

Solicitor  for  Complainant. 


No.  1906. 

Assignment  of  Errors  by  Plaintiff  in  Patent  Suit  to  Decree 
Holding  Patent  Invalid  (i). 

The  A.  B.  Co., 

vs. 
TheC.  D.  Co. 

It  is  respectfully  submitted : 

First.  That  the  court  erred  in  holding  that  complainant's 
patent  was  without  novelty. 

Second.  That  the  court  erred  in  holding  that  complainant's 
patent  was  void  for  want  of  invention. 

Third.  That  the  court  erred  in  refusing  to  grant  the  relief 
as  prayed  for  in  complainant's  bill. 

Wherefore   complainant   prays    that   the   said   decision   be 
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reversed,  and  that  the  said  court  may  be  directed  to  enter  a 
decree  in  accordance  with  the  prayer  of  the  bill  of  com- 
plaint. X.  &  X.,  • 

Solicitors .  for  Complainant. 

(i)  Taken  from  the  record  in  Stillwell-Bierce  &  Smith- Vaile  Co.  vs. 
Eufaula  Cotton  Oil  Co.,  117  Fed.  Rep.  410. 


No. . 

In  Equity. 


No.  1907. 

Assignment  of  Errors  by  Defendant  to  a  Decree  Sustaining 
Validity  of  Patent. 

The  District  Court  of  the  United  States 

District  of , Division. 

The  C.  D.  Mfg.  Co. 
vs. 
A.  B. 

It  is  respectfully  submitted: 

First.  That  the  court  erred  in  holding  that  the  claim  of  the 
patent  in  suit  was  good  and  valid. 

Second.  That  the  court  erred  in  holding  that  the  defendant's 
device  infringed  said  claim. 

Third.  That  the  court  erred  in  not  dismissing  the  bill  of 
complaint. 

Wherefore  the  defendant  prays  that  the  decree  may  be  re- 
versed and  that  said  court  may  be  directed  to  dismiss  the  bill 
of  complaint  herein.  •      Y.  &  Y., 

Solicitors  for  Defendants, 


In  Equity. 
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No.  1908. 

Assignment  of  Errors  to  a  Decree  in  Patent  Suit  Sustaining^ 
Validity  of  Patent  and  Granting  an  Injunction. 

The  District  Court  of  the  United  States 

For  the District  of . 

The  A.  B.  Company,  Limited,  Complainant, 

vs. 
The  C.  D.  Company,  Defendant.  J 

Now  comes  the  said  defendant,  by  its  solicitor,  and  says 
that  in  the  interlocutory  decree  heretofore  rendered  in  this 

cause  on  the day  of ,  the  court  erred  in  the  following 

particulars : 

First.  That  the  court  erred  in  holding  that  letters  patent 
No.  318,533,  to  Julius  Berkey,  mentioned  in  the  bill  of  com- 
plaint in  this  cause,  are  good,  sufficient  and  valid  in  law. 

Second.  That  the  court  erred  in  holding  that  the  said  Ju- 
lius Berkey  was  the  first,  original  and  sole  inventor  of  the  im- 
provements described  and  claimed  therein. 

Third.  That  the  court  erred  in  holding  that  the  defendant 
has  infringed  upon  the,  said  letters  patent  and  upon  the  ex- 
clusive rights  of  the  plaintiff,  as  assignee  of  the  said  letters 
patent,  by  making,  using  and  selling  casters  manufactured 
by  and  in  conformity  with  said  invention  improvement,  as 
charged  in  the  bill  of  complaint. 

Fourth.  That  the  court  erred  in  holding  that  letters  patent 
No.  345,614,  issued  to  Julius  Berkey  and  William  R.  Fox, 
mentioned  in  the  bill  of  complaint  in  this  cause,  are  good, 
sufficient  and  valid  in  law. 

Fifth.  That  the  court  erred  in  holding  that  the  defendant 
was  liable  for,  and  directing  the  plaintiff  to  recover  of  and 
from  it,  the  profits,  gains  and  advantages  which  the  defend- 
ant has  received  or  made  from  the  said  infringement  in 
making,  using  and  selling  said  invention,  and  in  making,  using 
and  selling  casters  maufactured  according  to  said  letters  patent. 
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and  each  of  them,  within  the  said  territory,  and  also  the  dam- 
ages which  the  complainant  has  sustained  thereby. 

Sixth.  That  the  court  erred  in  appointing,  as  it  does  in  the 
sixth  paragraph  of  the  said  decree,  a  Special  Master  to  take 
an  accounting  of  the  gains,  profits  and  advantages  which 
have  accrued  to  the  defendant  and  of  the  damages  suffered 
by  the  complainant  on  account  of  said  infringement. 

Seventh.  That  the  court  erred  in  holding  that  a  perpetual 
injunction  be  issued  in  this  cause  against  the  defendant,  its 
officers,  agents,  servants  and  employes,  enjoining  and  restrain- 
ing them  from  making,  using  and  selling  any  caster  sockets 
embodying  and  containing  any  of  the  inventions  or  improve- 
ments described  and  claimed  in  letters  patent  No.  318,533  or 
embodying  and  containing  the  inventions  or  improvements  de- 
scribed and  claimed  in  claims  Number  three  (3),  four  (4),  five 
(5)  and  six  (6)  of  letters  patent  No.  345,613,  to  Berkey  and 
Fox. 

Eighth.  That  the  court  erred  in  holding  that  the  complain- 
ant was  entitled  to  recover  any  costs  herein  from  the  defend- 
ant. 

Wherefore  the  defendant  prays  that  said  decree  be  re- 
versed. 

The  C.  D.  Co., 
By  R.  Y.,  Its  Solicitor. 

No.  1»09. 

Assignment  of  Errors  to  a  Decree  Holding  Patent  not 
Infringed. 

The  District  Court  of  the  United  States, 
For  the District  of . 

A.  B.,  Complainant,  '\ 

vs.  \  In  Equity.' 

The  C.  D.  Company,  Defendant.     ) 

And  now  comes  the  said  complainant,  by  Messrs.  X.  &  X., 
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its  solicitors,  and  says  that  in  the  record  and  proceedings  and 
decree  in  this  cause  there  is  manifest  error  in  this,  to 
wit: 

First.  The  court  erred  in  holding  and  deciding  that  the 
Diss  patent  sued  upon  is  not  infringed  by  the  structu^-e  of  the 
said  defendant. 

Second.  The  court  erred  in  holding  and  deciding  that  the 
Crean  &  Stone  patent  sued  upon  is  not  infringed  by  the 
structure  of  said  defendant. 

Third.  The  court  erred  in  granting  a  decree  for  said  defend- 
ant, whereas,  said  decree  should  have  adjudged  that  said  de- 
fendant had  infringed  the  letters  patent  mentioned  in  said 
bill  of  complaint. 

Wherefore  the  complainant  prays  that  the  said  decree  be  re- 
versed. X.  &  X., 

Solicitors  for  Complainant. 


No.  1910. 

Assignment  of  Errors  by  a  Defendant  to  a  Decree  in  a  Patent 
Suit  Granting  a  Preliminary  Injunction. 

District  Court  of  the  United  States, 
Western  District  of  Michigan. 

The  A.  B.  Company,  Complainant,   \ 

vs.  >  In  Equity. 

The  C.  D.  Company,  Defendant.       J 

And  now  comes  the  defendant,   the   C.   D.   Company,  by 
Y.  &  Y.,  its  solicitors,  and  having  prayed  an  appeal  to  the 

United  States  Circuit  Court  of  Appeals  for  the Circuit 

from  the  interlocutory  decree  of  said  District  Court  entered 

on  the  day  of  ,  granting  an  injunction  pursuant 

to  the  prayer  of  the  bill  of  complaint  in  this  cause,  respect- 
fully represents,  as  grounds  of  appeal  and  as  an  assignment 
of  errors  herein,  that  said  District  Court  erred  in  the  follow- 
ing particulars : 
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First.  In  holding  the  first,  second,  third  and  sixth  claims 
of  letters  patent  of  the  United  States,  No.  557,868,  issued  to 
F.  R.  Packham,  April  7,  1896,  for  an  improvement  in  furrow- 
opener  for  seeding  machines,  to  be  good  and  valid  in  law  and 
capable  of  being  enforced  in  a  court  of  equity. 

Second.  In  not  holding  said  claims  of  said  Packham  patent 
to  be  void  for  want  of  novelty  or  patentable  subject  mat- 
ter. 

Third.  In  holding  that  this  defendant  has  infringed  the 
first,  second,  third  and  sixth  claims  of  said  Packham  patent, 
or  any  of  them,  and  in  ordering  an  injunction  accordingly. 

Fourth.  In  not  holding  that  this  defendant  has  not  infringed 
the  first,  second,  third  and  sixth  claims  of  said  Packham 
patent,  or  any  of  them,  and  in  not  refusing  to  grant  an  in- 
junction accordingly. 

Fifth.  In  entering  any  decree  or  ordering  any  injunction 
in  the  complainant's  favor  pursuant  to  the  prayer  of  the  bill  of 
complaint  herein. 

Sixth.  In  not  entering  a  decree  in  this  defendant's  favor  and 
in  not  dismissing  said  bill  of  complaint. 

Wherefore  the  defendant  prays  that  the  said  decree  be  re- 
versed. Y.  &  Y., 

Solicitors  for  Defendant. 
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No.  1911. 

Assignment  of  Errors  to  Decree   Dismissing  Bill  Charging 
Contributory  Infringement  (i). 

[Caption.] 

Now  comes  the  complainant  in  the  above  entitled  cause  and 
files  with  its  above  petition  for  appeal  its  assignment  of  er- 
rors. 

First.  The  court  erred  in  holding  that  a  patentee  has  not  the 
exclusive  control  over  his  patented  invention  during  the  term  of 
his  patent. 

Second.  The  court  erred  in  refusing  to  hold  that  a  patentee 
has  the  exclusive  right  of  manufacture,  sale,  and  use,  of  his 
patented  invention  during  the  term  of  his  patent 

Third.  The  court  erred  in  holding  that  the  restriction  which 
the  complainant  imposes  upon  the  use  of  its  patented  button 
fastening  machines,  as  the  same  is  set  forth  in  the  bill  of  com- 
plaint, is  contrary  to  public  policy,  and  not  enforceable  in  a 
court  of  equity. 

Fourth.  The  court  erred  in  holding  that  the  bill  of  complaint 
states  no  cause  for  relief  in  a  court  of  equity. 

Fifth.  The  court  erred  in  sustaining  the  demurrer  f  nd  dis- 
missing the  bill. 

Wherefore  the  complainant  prays  that  the  decree  of  the  said 
District  Court  of  the  United  States  may  be  corrected  and  re-< 
versed.  R.  X., 

Attorney  for  Complainant. 

(1)  Taken  from  the  record  in  Heaton  Peninsular  Button-Fastener 
Company  v.  Eureka  Specialty  Co.,  James  W.  Du  Mont  and  Charles 
Livingstone,  25  C.  C.  A.  267,  77  Fed.  288. 
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No.  1912. 

Assignments  of  Errors  to  a  Decree  for  an  Injunction. 

The  District  Court  of  the  United  States 

For  the District  of . 

Telephone  Company  i 

vs.  [in  Equity. 

People's  Telephone  Company  and  J.  C,  Manager.  J 

And  now  on  this  the  day  of  ,  came  the  above 

named  defendants,  the  People's  Telephone  Company  and  J.  C, 
manager,    and   say   that   the   interlocutory   order   or   decree 

made  and  entered  herein  on  the day  of ,  granting 

the  injunction  prayed  in  the  bill,  is  erroneous  and  against  the 
just  rights  of  said  defendants,  for  the  following  reasons : 

First.  "Because,  as  appears  from  the  record  in  this  cause, 
complainant  was  not  entitled  to  the  injunction  granted  in  said 
interlocutory  order  or  decree,  and  its  application  for  same 
should  have  been  refused,  and  the  restraining  order  theretofore 
granted  therein  should  have  been  dissolved. 

Second.  Because,  as  it  appears  from  the  record  in  this  cause, 
neither  the  defendants  nor  their  agents,  servants  and  attor- 
neys, had,  prior  to  the  said  order  or  decree,  made  any  con- 
nections whatsoever  by  wires,  switches,  instruments  or  any 
other  devices  of  any  kind  or  character  with  the  property  of  com- 
plainant, nor  were  intending  so  to  do. 

Third.  Because,  the  court  erred  in  holding  that  the  complain- 
ant was  entitled  to  an  injunction  restraining  the  defendants, 
their  agents,  servants  and  attorneys,  from  furnishing  materials 
for  making  connection  by  wires  with  the  property  of  com- 
plainant, or  advising,  showing  or  directing  any  other  parties 
how  to  make  same,  and  from  furnishing  for  use  wires,  instru- 
ments or  other  devices  connected,  or  to  remain  connected,  witn 
the  property  of  complainant,  and  in  granting  a  writ  of  in- 
junction for  the  purposes  aforesaid,  the  defendants  being  en- 
titled, as  a  matter  of  law,  to  sell  such  material  as  it  may  de- 
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sire,  to  other  parties  desiring  to  make  connections  with  the 
property  of  complainant,  and  furnishing  to  them  such  informa- 
tion as  it  may  elect. 

Fourth.  Because  the  defendants,  their  agents,  servants  and 
attorneys,  as  it  appears  from  the  record,  have  not  made  any 
connection  with  the  property  of  the  complainant,  and  the  only 
connections  made  with  the  complainant  have  been  made  and 
used  by  its  own  patrons,  and  the  same  have  not  in  any  way 
benefited  the  defendants,  except  in  so  far  as  they  sold  and 
furnished  material  for  such  purpose,  and  if  the  complainant 
has  any  remedy  to  prevent  the  making  of  connections  with 
its  instruments  in  the  manner  shown  in  the  bill,  when  its  own 
patrons  desire  so  to  do  for  their  own  convenience,  its  remedy 
is  solely  against  its  own  patrons  who  are  not  parties  to  this  suit, 
and  it  is  not  entitled  to  any  relief  whatsoever  against  these  de- 
fendants, or  to  any  injunction  whatsoever  in  the  premises. 

Fifth.  Because  the  complainant  is  not  entitled  to  an  injunc- 
tion inhibiting  the  defendants  from  selling  switches,  wires  and 
telephone  equipment — property  sold  in  all  the  markets  of  the 
country — to  complainant's  patrons,  simply  because  the  said  de- 
fendants and  complainant's  patrons  are  forbidden  by  complain- 
ant from  using  or  attaching  same  to  complainant's  'phones  and 
wires,  and  the  court  erred  in  granting  such  injunction. 

Sixth.  Because  the  court  has  no  power  to  enjoin  the  defend- 
ants from  giving  or  furnishing  information  or  directions  to 
third  parties  touching  the  manner  in  which  connections  can  be 
made  between  two  telephone  lines  through  a  desk  'phone,  as 
said  information  and  direction  is  such  as  any  ordinary  elec- 
trical mechanic  can^  give,  and  the  court  errec^  in  enjoining  de- 
fendants from  giving  such  information  and  direction. 

Seventh.  Because,  as  appears  from  the  record,  no  injury 
accrued  or  could  accrue,  to  complainant  by  reason  of  the  acts 
complained  of,  and  shown  to  have  been  done  by  defendants,  and 
the  court  erred  in  granting  said  injunction. 

Eighth.  Because  complainant's  bill  and  the  record  generally 
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.show  that- complainant's  real  cause  of  complaint,  if  any  it  has, 
is  against  its  own  patrons  for  attaching  by  switches,  wires,  etc., 
its  telephones  and  wires  with  those  of  the  defendant  company, 
and  yet  complainant  has  not  made  any  of  its  patrons,  thus 
shown  or  alleged  to  be  the  principal  offenders,  parties  to  the 
suit,  and  therefore  there  is  a  want  of  necessary  and  proper  par- 
ties defendant,  and  complainant  wholly  fails  to  show  any  reason 
for  not  making  said  patrons  parties  defendant. 

Wherefore,  the  said  defendants  pray  that  the  said  interlocu- 
tory order  or  decree  be  reversed,  and  that  said  District  Court 
of  the  United  States  for  the District  of ,  may  be  di- 
rected to  enter  a  decree  dissolving  and  vacating  the  injunc^ 
tion  granted  by  it  under  said  interlocutory  order  or  decree,  and 
the  restraining  order  preliminary  thereto. 

People's  Telephone  Company, 

J.  C,  Manager. 
By  Y.  &  Y.,  Solicitors. 


In  Equity. 


No.  1913. 

Assignment  of  Errors  by  Intervening  Petitioners. 

The  District  Court  of  the  United  States 

For  the District  of . 

The  A.  B.  Trust  Company,  Complainant, 

vs. 
The  C.  D.  Railroad  Company  et  al.,  Defendants. 

Assignment  of  Error  by  The  R.  S.  Stave  Company  and  the 
S.  T.  Insurance  Company. 

Now  come  the  intervening  petitioners.  The  R.  S.  Stave  Com- 
pany and  The  S.  T.  Insurance  Company,  and  having  asked  for 
an  allowance  of  an  appeal  from  the  decree  herein  against  them 
dismissing  their  intervening  petition,  assign  for  errors  in  said 
decree  and  the  proceedirigs  of  court  therein  the  following : 

First.  That  the  court  erred  in  finding  and  decreeing  that  the 
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intervening  petition  of  the  R.  S.  Stave  Company  and  The  S.  T. 
Insurance  Company  should  be  dismissed. 

Second.  That  the  court  erred  in  not  finding  and  decreeing 
for  the  said  intervening  petitioners  on  the  Master's  report. 

Third  That  the  court  erred  in  finding  the  law  £^gainst  these 
intervening  petitioners. 

Fourth.  That  on  the  facts  found  in  the  Master's  report  these 
intervening  petitioners  are  entitled  to  a  finding  and  decree  in 
their  favor ;  whereas,  the  court  found  as  a  matter  of  law  against 
them. 

Fifth.  That  the  finding  and  decree  of  the  court  are  against 
the  law  and  equity  of  the  case  and  against  the  finding  of  facta 
contained  in  the  Master's  report  and  contrary  to  the  same. 

Wherefore,  these  intervening  petitioners  pray  that  the  find- 
ing and  decree  of  the  court  against  them  be  reversed,  and  that 
the  court  may  be  directed  and  ordered  to  enter  a  decree  on  the 
Master's  report  in  accordance  with  the  prayer  of  their  interven- 
ing petition  filed  in  this  action. 

Clayton  W.  Everett, 

Solicitor  for  Intervening  Petitioners,  The  R.  S.  Stave  Com- 
pany and  The  R.  T.  Insurance  Company. 


'     No.  1914. 

Assignment  of  Errors  (Bill  for  Specific  Performance 
Dismissed). 

[Caption.] 

A.  B.,  the  above  named  complainant  and  appellant,  hereby 
assigns  errors   on  the   decree  of  the  District   Court  of  the 

United  States  for  the  District  of  ,  Division, 

in  the  above  entitled  cause,  dated  the  day  of  ;,  in 

the  following  particulars : 

First.     Because  said  court  erred  in  the  ruling  made  by  it 

that  the  contract  dated ,  between  C.  M.  and  A.  W.,  hovir 

deceased,  was  an  unilateral  contract. 
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Second.  Because  said  court  erred  in  its  ruling  that  the  testi- 
mony of  said  C.  M.,  was  prohibited  by  the  statutes  of  the 
United  States  relating-  to  the  testimony  equally  within  the 
knowledge  of  a  deceased  person. 

Third.  Because  said  court  erred  in  ruling  that  the  statute 

of  the  state  of applied  to  said  testimony  and  that  the 

statute  of  the  United  States  did  not  control  the  admission  of 
said  testimony. 

Fourth.  Because  said  court  erred  in  holding  that  said  C.  M. 
was  a  party  within  the  meaning  of  section  858  of  the  Revised 
Statutes  of  the  United  States. 

Fifth.  Because  said  court  erred  in  ruling  that  the  testimony 
in  this  case  showed  such  important  changes  in  the  property  after 

the  coritract  of  September  12th, ,  was  made,  that  the  court 

in  the  exercise  of  sound  discretion  ought  not  to  decree  specific 
performance. 

Sixth.  Because  the  court  erred  in  dismissing  said  bill  instead 
of  decreeing  specific  performance  to  said  contract  as  prayed  for 
by  complainant. 

Wherefore  the  complainant  prays  that  the  said  decree  be  re- 
versed. 

R.  X., 
Solicitor  for  Complainant  and  of  Counsel. 


No.  1915. 

Assignment  of  Errors  in  Tax  Case.(l) 

[Caption.'] 

The  plaintiff  makes  the  following  assignment  of  errors 
which  he  avers  occurred  in  the  trial  of  this  cause,  and  prays 
for  reversal  of  the  decree  of  the  District  Court  and  for  a 
decree  and  judgment  as  prayed  for  by  it  in  its  original  bill. 

First.  The  court  erred  in  holding  that  it  was  immaterial 
whether  the  action  of  the  State  Board  of  Equalization  for 
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banks  in  increasing  the  valuation  of  complainant's  shares  was 
invalid  for  want  of  notice  to  the  bank  or  its  shareholders  of 
the  time  said  board  would  consider  the  question  of  the  suf- 
ficiency of  the  auditor's  valuation  and  affording  them  an  op- 
portunity for  a  hearing. 

Second.  The  court  erred  in  holding  and  deciding  that  other 
banks  in  the  state  were  not  taxed  at  less  than  sixty  per  centum 
(60  per  cent.)  of  the  actual  market  value  of  their  shares,  and 
if  they  were  not  so  taxed,  then  there  was  no  ground  for  claim- 
ing that  there  was  any  discrimination  in  the  action  of  the  State 
Board  of  Equalization  for  banks  in  assessing  the  value  of  the 
shares  of  the  plaintiff,  and  that  in  view  of  such  fact,  it  became 
imnecessary  to  decide  whether  or  rot  the  notice  of  the  action  of 
the  State  Board  was  sufficient. 

Third.  The  court  erred  in  holding  that  if  the  tax  assessed 
against  the  shareholders  of  the  bank  is  no  greater  than  ought 
to  have  been  assessed  under  the  law,  then  the  plaintiff  is  entitled 
to  no  relief  whether  the  State  Board  had  jurisdiction  to  increase 
the  auditor's  valuation  or  not. 

Fourth.  The  court  erred  in  failing  and  refusing  to  decide 
that  the  action  of  the  State  Board  of  Equalization  for  banks  in' 
increasing  the  valuation  of  the  auditor  was  void  for  want  oi 
jurisdiction  to  act  at  the  time  the  board  took  the  action  com- 
plained of,  and  in  refusing  to  enjoin  the  tax  levied  and  assessed 
on  the  amount  so  added  to  the  valuation  of  the  auditor  by  the 
State  Board  of  Equalization. 

Fifth.  The  court  erred  in  holding  and  deciding  that  the  for- 
mer adjudications  between  the  complainant  and  treasurer  -of 

county  in  1887,   1893  and  1894,  shown  by  the  record 

thereof  put  in  evidence  was  not  conclusive  of  the  right  of  the 
shareholders  of  the  plaintiff  to  deduct  their  bona  iide  indebted- 
ness from  the  value  of  their  shares  in  fixing  the  value  of  the 
latter  for  taxation. 

Sixth.  The  court  erred  in  holding  that  in  the  former  cases 
it  was  necessary  to  rely  not  only  on  the  statutes  of and  of 
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the  United  States,  but  on  the  practical  operation  of  the  laws  of 

in  exempting-  moneyed  capital  in  the  hands  of  individual 

citizens  of  the  state  on  taxation  —  that  it  was  necessary  to  show 
the  practical  operation  of  the  law  was  such  as  to  show  a  ma- 
terial discrimination. 

Seventh.  The  court  erred  in  holding  that  the  former  adju- 
dications relied  on  were  of  fact,  and  not  of  law,  and  of  the  fact 
of  the  practical  operation  of  the  law  in  1887,  1893  and  1894. 

Eighth.  The  court  erred  in  overruling  the  exceptions  of  the 
complainant  to  the  Master's  report,  and  in  refusing  judgment 
for  the  complainant  on  the  ground  that  the  former  adjudica- 
tions were  conclusive  of  its  right  thereto. 

R.  X., 
Solicitor  for  Plaintiff. 

(i)  Taken  from  record  in  Mercantile  National  Bank  vs.  Hubbard,  105 
Fed.  Rep.  809,  45  C.  C.  A.  66. 


No.  1916. 

Assignment  of  Errors  in  Tax  Case. 

[Caption.] 

The  American  National  Bank,  complainant,  in  the  above  en- 
titled cause  says  that  the  court  in  discharging  the  restraining 
order  herein  and  denying  the  preliminary  injunction  prayed 
for,  erred  in  the  following  respects,  to  wit: 

First.  The  court  erred  in  holding  that  the  statutes  referred 
to  in  the  opinion  of  the  court  as  sections  4274  and  4275  of  the 
Kentucky  Statutes  have  been  repealed  either  by  the  constitution 
of,i89i  or  by  the  Act  of  November  nth,  1892. 

Second.  The  court  erred  in  holding  that  the  method  of  pro- 
cedure described  by  the  laws  of  Kentucky  to  ascertain  the  value 
of  one  class  of  property  is  equally  applicable  to  all  property 
with  only  minor  differences. 

Third.  The  court  erred  in  holding  that  the  proof  of  com- 
plainant does  not  make  out  a  case  of  clear  and  hostile  discrimi- 
nation against  complainant  and  those  of  the  class  to  which  it  be- 
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longs,  such  as  would  justify  an  injunction  at  the  present  state 
of  the  case. 

Fourth.  The  court  erred  in  holding  that  the  tax  herein  com- 
plained of  is  a  tax  upon  the  capital  stock  of  complainant  equiva- 
lent to  the  value  of  all  the  shares  of  such  capital  stock,  and  in 
holding  that  it  is  not  a  tax  upon  the  assets  or  property  of  the 
complainant. 

Fifth.  The  court  erred  in  holding  that  if  it  is  a  tax  upon  the 
capital  stock  of  the  complainant  equivalent  to  the  value  of  all 
the  share  of  such  capital  stock,  then  the  tax  is  a  valid  tax. 

Sixth.  The  court  erred  in  discharging  the  restraining  order 
allowed  herein  in  denying  the  injunction  prayed  for. 

Seventh.  The  court  should  have  granted  the  injunction 
against  the  collection  of  the  taxes  sought  to  be  enjoined  herein 
on  the  ground  that  they  are  not  uniform  with  the  taxes  upon 
all  other  property  subject  to  taxation,  within  the  territorial  lim- 
its of  the  author  by  levying  the  tax  and  on  the  further  ground 
that  the  payment  of  such  taxes  on  complainant's  property  and 
the  property  of  other  corporations  similarly  situated  would  be 
the  payment  of  a  higher  rate  of  taxation  than  is  required  to  be 
paid  by,  individual  property.  And  the  court  erred  in  declining 
to  so  hold. 

Eighth.  The  court  should  at  least  have  enjoined  the  assess- 
ment or  taxation  of  the  property  or  franchise  of  complainant  to 
the  extent  that  its  value  is  dependent  upon  or  consists  in  obliga- 
tions of  the  United  States  or  of  the  state  of  Kentucky,  or  any 
county,  municipality,  or  other  division  thereof,  or  in  the  stock 
of  other  corporation,  which  stock  is  by  the  law  of  Kentucky 
exempt  from  taxation  in  the  hands  of  stockholders,  or  in  other 
non-taxable  property.  And  the  court  erred  in  refusing  to  grant 
an  injunction  to  the  extent  just  indicated,  or  to  any  extent. 

R.  X., 
Attorney  for  Plaintiff. 
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No.  1917. 

Assignment  of  Errors  in  a  Suit  Involving  Trade  Mark  and 
Unfair  Competition. 

The  District  Court  of  tlie  United  States 
District  of . 


The  A.  B.  Company,  Complainant, 

vs. 
The  C.  D.  Company,  Defendant. 


In  Equity. 
Assignment  of 
Errors. 


And  now  comes  the  said  complainant,  The  A.  B,  Company, 
by  Messrs.  X.  &  X.,  its  solicitors,  and  says  that  the  interlocu- 
tory decree  in  said  cause  is  erroneous  and  against  the  just  rights 
of  said  complainant  in  the  following  particulars,  to  wit : 

First.  The  court  erred  in  finding  that  the  words  "Queen" 
and  "Queen  Quality,"  as  originally  adopted  and  now  used  by 
complainant  in  connection  with  ladies'  shoes  manufactured  by 
it,  are  and  were  designed  to  .designate  character,  class,  grade 
and  quality  of  said  shoes 

Second.  The  court  erred  in  refusing  to  decree  that  com- 
plainant has,  and  at  the  time  of  the  institution  of  this  action, 
had  a  good  and  valid  trade  mark  in  the  words  "  Queen  Qual- 

ity." 

Third.  The  court  erred  in  refusing  to  enjoin  defendant 
from  using  the  word  "Queen"  as  a  brand  or  mark  for  ladies' 
shoes  sold  by  it,  not  of  complainant's  manufacture. 

Fourth.  The  court  erred  in  refusing  to  enjoin  defendant 
from  using  said  word  "Queen"  when  printed  not  in  colorable 
imitation  of  or  resemblance  to  the  mark  of  complainant  in  con- 
nection with  ladies'  shoes  by  it  sold,  not  of  complainant's  man- 
ufacture. 

Fifth.  The  court  erred  in  permitting  defendant  to  use  said 
word  "Queen,"  used  in  script  in  connection  with  ladies'  shoes 
sold  by  it,  not  of  complainant's  manufacture,  provided  defend- 
ant should  plainly  and  conspicuously  indicate  that  the  shoes  so 
labeled  or  marked  were  not  the  same  as  the  "Queen  Quality" 
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shoes  manufactured  by  complainant,  and  in  refusing  to  enjoin 
such  use. 

Sixth.  The  findings  and  decree  of  the  court  as  above  com- 
plained of  are  contrary  to  the  law  of  the  land  and  the  evi- 
dence in  this  case. 

Wherefore,  complainant  prays  that  said  findings  above 
complained  of  may  be  reversed,  and  that  said  court  may  be 
directed  to  enter  a  decree  in  full  accord  with  the  prayer  of 
its  bill  of  complaint.  The  A.  B.  Company, 

By  X.  &  X.,  its  Solicitors. 


No.  1918. 

Assignment  of  Errors  by  Defendants  in  Trade  Mark  Case. 


The  District  Court  of  the  United  States 
District  of . 

The  A.  B.  Company,  Complainant, 

vs.  ^In  Equity. 

The  C  D.  Company,  et  al..  Defendants. 


!^ 


And  now  come  said  defendants,  by  Y.  &  Y.,  their  solicitors, 
and,  having  prayed  an  appeal  to  the  United  States  Circuit 

Court  of  Appeals  for  the Circuit  from  the  interlocutory 

order  of  said  Ditsrict  Court,  entered  on  the day  of . 

granting  a  preliminary  injunction  pursuant  to  the  prayer  of 
■the  bill  of  complaint  in  this  cause,  respectfully  represent,  as 
grounds  of  appeal  and  as  an  assignment  of  errors  herein,  that 
said  District  Court  erred  in  the  following  particulars: 

First.  In  holding  that  the  defendants  have  infringed  the 
complainant's  trade  mark  set  forth  in  said  bill  of  complaint 
or  in  any  way  violated  the  complainant's  rights  thereunder. 

Second.  In  holding  that  the  defendants  have  at  any  time 
or  in  any  way  been  guilty  of  unfair  or  fraudulent  competition 
in  trade  or  have  sought  to  divert  the  complainant's  business 
by  trading  upon  its  reputation  or  otherwise. 
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Third.  In  sustaining  the  complainant's  motion  for  a  prelim- 
inary injunction  and  in  granting  such  injunction. 

Fourth.  In  not  overruling  the  complainant's  motion  for  a 
preliminary  injunction  and  in  not  refusing  to  grant  such  in- 
junction. 

Wherefore'  the  defendants  pray .  that  the  said  decree  be  re- 
versed. 

,Y.  &  Y., 
Solicitors  for  Defendants. 


No.  1919. 

Assignment  of  Errors  by  the  Plaintiff  in  a  Foreclosure  Suit. 

The  A.  B.  Trust  Company  of  the  city  of ,      Consolidated 

Trustee,  Complainant,  Cause. 

vs.  No. . 

The  C.  &  D.  Railroad  Company,  et  al.,  De-      In  Equity, 
fendants. 

In  pursuance  of  the  rules  and  practice  of  the  United  States 
Circuit  Court  of  Appeals  for  the Circuit  and  of  the  stat- 
utes in  such  case  made  and  provided,  the  complainant,  the  A. 

B.  Trust  Company  of  the  city  of ,  trustee,  respectfully 

makes  the  .following  assignment  of  errors,  in  the  above  entitled 
cause  to  be  relied  upon  by  it,  in  its  appeal  from  the  decree  made 

and  entered  in  the  above  entitled  cause  on  the day  of , 

A.  D.  . 

First.  The  court  erred  in  holding  that  the  Second  National 

Bank  of has  a  lien  upon  the  real  estate  or  any  part  thereof, 

described  in  paragraph  XXIX  of  said  decree. 

Second.  The  court  erred  in  holding  said  lien  to  be  prior  to 
the  lien  of  the  so-called  general  mortgage  made  by  the  defend- 
ant. The  C.  &  D.  Railroad  Company  to  this  complainant. 

Third.  The  court  erred  in  holding  that  any  portion  of  the 
proceeds  of  sale  therein  ordered  should  be  applied  to  the  pay- 
ment of  said  lien  to  said  bank. 
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Fourth.  The  court  erred  in  holding  that  said  banic  was  en- 
titled  to  interest  from  October  24,  1892,  whereas,  both  the  bank 
and  E.  H.,  trustee,  had  received  interest  up  to  May,  1897. 

Fifth.  The  court  erred  in  not  sustaining  the  first  exception 
taken  by  this  complainant  to  that  part  of  the  report  made  in  this 
cause  by  the  Special  Master  under  the  order  made  the  8th  day 
of  July,  1899,  relating  to  the  claims  of  the  defendants,  E.  H., 
The  Second  National  Bank  of ,  et  al.,  "  that  upon  the  hear- 
ing of  the  evidence  relating  to  said  claims,  said  Master  fuled 
out,  rejected  and  failed  to  consider  the  entries  in  the  cash  book, 
journal  and  ledger  of  the  Lake  Construction  Company,  made 
part  of  his  report  as  Exhibits  '  A  No.  i,  A  No.  2  and  A  No. 
3,  which  tended  to  prove  that  the  said  E.  H.  had  purchased 
the  property  on  which  the  above  named  defendants  claimed 
liens  as  trustee  and  agent  for  said  The  Lake  Construction  Com- 
pany, acting  as  agent  of  the  Short  Line  Railway  Company  and 
that  said  E.  H.  had  been  paid  for  said  lands  by  said  The  Lake 
Construction  Company,  to  which  ruling  exceptions  were  taken 
by  complainant  at  the  time." 

Sixth.  The  court  erred  in  not  sustaining  the  second  excep- 
tion taken  as  aforesaid  by  ths  complainant,  "  that  on  said  hear- 
ing said  master  further  ruled  out,  rejected  and  failed  to  consid- 
er the  entries  in  the  journal  and  ledger  of  The  Lake  Construc- 
tion Company  made  part  of  his  report  as  Exhibits  "  BB  i," 
and  "  BB  2,"  which  tended  to  prove  a  payment  in  full  for  said 
lands  by  said  The  Short  Line  Railway  Company  to  said  The 
Lake  Construction  Company,  to  which  ruling  exception  was 
taken  by  the  complainant  at  the  time." 

Seventh.  The  court  erred  in  not  sustaining  the  third  excep- 
tion taken  as  aforesaid  by  this  complainant,  "  that  on  said  hear- 
ing said  master  further  ruled  out,  rejected  and  failed  to  consid- 
er the  entries  in  the  journal  of  The  Short  Line  Railway  Com- 
pany, attached  to  his  report  as  Exhibit  "  CC  i,"  which  tended 
to  prove  a  payment  in  full  for  said  lands  by  said  The  Short 
Line  Company  to  said  The  Lake  Construction  Company,  to 
which  ruling  exception  was  taken  by  complainant  at  the  time." 
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Eighth.  The  court  erred  in  not  sustaining  the  fourth  excep- 
tion taken  as  aforesaid  by  this  complainant,  "  that  on  said  hear- 
ing said  master  permitted  said  E.  H.  over  the  objection  of  com- 
plainant to  contradict  by  his  oral  testimony  the  records  or 
minutes  written  by  said  E.  H.  as  secretary  of  the  meeting  of  the 
directors  of  The  Short  Line  Ry.  Co.,  of  July  28,  1893,  which 
tended  to  prove  that  said  E.  H.  had  knowingly  permitted  and 
caused  said  The  Short  Line  Ry.  Co.,  of  which  he  was  a  direc- 
tor, to  pay  said  The  Lake  Construction  Co.,  in  full  for  said 
lands,  and  for  that  said  master  overruled  complainant's  mo- 
tion to  rule  out  said  parol  testimony  contradicting  said  writ- 
ten records  as  aforesaid,  and  considered  said  evidence  to  which 
rulings  complainant  at  the  time  excepted."  The  substance  of 
which  testimony  was  that  the  report  and  final  settlement  be- 
tween the  Lake  Construction  Company  and  The  Short  Line 
Railway  Company  and  which  showed  payment  in  full  for  the 
real  estate  described  in  said  paragraph  29  of  said  decree 
was  thrown  on  the  directors'  table  and  was  not  examined  and 
put  through  as  a  formal  matter  and  said  E.  H.  had  no  knowl- 
edge of  matters  therein,  whereas  the  resolutions  unanimously 
adopted  by  said  directors  of  whom  said  E.  H.  was  one  and 
present,  and  by  said  E.  H.  as  secretary  recorded  in  the  record 
book  of  said  railway  company,  recited  that  the  report  of  said 
Construction  Company  had  been  carefully  examined  and  found 
to  be  correct. 

Ninth.  The  court  erred  in  not  sustaining  the  fifth  exception 
taken  as  aforesaid  by  this  complainant,  "  that  said  master  found 
in  his  report  that  the  acts  of  said  E.  H.  at  said  directors'  meet- 
ing of  July  28,  1893,  proved  '  that  he  looked  to  and  expected 
the  said  company,'  meaning  said  railway  company,  '  and  its 
grantees  or  successors,  to  provide  for  and  discharge  all  obliga- 
tions in  regard  to  the  saic  real  estate,'  whereas  the  record  of 
said  meeting  and  al'  the  evidence  proved  that  said  E.  H.  did 
not  look  to  and  expec'  said  The  Short  Line  Ry.  Co.  to  provide 
for  and  discharge  any  obligations  in  regard  to  said  real  estate, 
but  that  said  E.  H.  was  paid  in  full  for  said  real  estate  and  so 
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regarded  himself  and  held  himself  out  to  said  Railway  Com- 
pany and  said  master  should  have  so  found." 

Tenth.  The  court  erred  in  not  sustaining  the  sixth  exception 
taken  as  aforesaid  by  this  complainant,  "  that  said  master  found 
'  that  said  E.  H.,  as  against  said  Lake  Construction  Company, 
its  successors  and  mortgagees,  is  not  estopped  to  assert  said 
right  to  reimbursement  for  the  cost  of  the  land  so  held  by  him 
as  trustee,'  whereas  said  master  should  have  found  that  said 
E.  H.  is  estopped  to  assert  said  right  of  reimbursement  for  the 
land  so  held  by  him  as  trustee,  not  only  against  said  The  Lake 
Construction  Company,  but  also  against  The  Short  Line  Rail- 
way Company,  its  successors,  assigns  and  mortgagees." 

Eleventh.  The  court  erred  in  not  sustaining  the  seventh  ex- 
ception taken  as  aforesaid  by  this  complainant,  "  that  said  mas- 
ter found  that  said  E.  H.  holds  legal  title  to  all  of  said  lands  in 
trust,"  subject,  however,  to  the  equitable  right  and  charge  upon 
and  against  that  part  of  the  same  which  is  described  in  the  first 
of  the  said  mortgage  deeds  of  said  Second  National  Bank,  for 
so  much  of  the  amount  of  the  original  purchase  price  paid  for 
the  same  by  said  E.  H.  as  is  represented  by  the  original  note  of 
$5,379.90,  given  by  said  E.  H.  to  said  bank,  "  whereas  he 
should  have  found  that  said  E.  H.  holds  the  legal  title  to  all  of 
said  land  in  trust  for  the  C.  &  D.  Railroad  Company,  its  suc- 
cessors and  assigns,  and  that  neither  he  nor  said  Second  Na- 
tional Bank,  nor  any  of  the  other  defendants,  have  any  equit- 
able right,  charge  or  lien  on  the  said  lands,  or  any  part  there- 
of." 

Twelfth.  The  court  erred  in  not  sustaining  the  eighth  excep- 
tion taken  as  aforesaid  by  this  complainant,  "  that  said  master 

found  that  said  Second  National  Bank  of ,  is  the  owner 

in  equity  of  said  charge  upon  and  against  said  part  of  said 
land  described  in  their  said  first  mortgage  as  aforesaid,  whereas 
said  master  should  have  found  that  there  was,  no  charge  upon 
said  land,  or  part  thereof,  and  that  the  first  mortgage  of  said 
bank  was  insufficient  to  operate  as  an  assignment  of  said  charge, 
if  there  had  been  one." 
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Thirteenth.  The  court  erred  in  not  sustaining  the  ninth  ex- 
ception taken  as  aforesaid  by  this  complainant,  "  that  said  mas- 
ter found  '  said  lien  right  of  $ bears  interest not  only 

in  favor  of  said  E.  H.,  but  also  in  the  hands  of  said  Second 
National  Bank  and  as  against  said  land  —  at  the  rate  of  six  per 

cent,  per  annum,'  '  to  be  calculated  from  the  time  the  said  $ 

was  first  advanced  by  said  E.  H.,'  whereas  he  should  have 

found  not  only  that  said  $ has  been  paid,  but  that  even 

if  not  paid,  both  said  Second  National  Bank  and  said  E.  H. 
have  received  the  interest  upon  said  sum  up  to  the  first  day  of 
May,  1897." 

Fourteenth.  The  court  erred  in  overruling  so  much  of  this 
complainant's  eleventh  exception  taken  as  aforesaid,  as  referred 
and  excepted  to  the  finding  of  the  master  that  the  lien  of  the 
complainant  is  subject  to  the  lien  of  said  defendant,  The  Sec- 
ond National  Bank  of ,  against  the  land  described  in  its 

answer  herein  and  paragraph  29  of  said  decree. 

Fifteenth.  The  court  erred  in  holding  the  defendant.  The 
Railroad  Equipment  Company,  has  the  legal  title  to  the  roll- 
ing stock  described  in  paragraph  40  of  said  decree. 

Sixteenth.  The  court  erred  in  holding  that  said,  rolling  stock 
was  not  subject  to  the  lien  of  any  party  in  this  cause  including 
that  of  this  complainant. 

Seventeenth.  The  court  erred  in  not  holding  that  as  shown 
by  the  evidence  and  under  the  contracts  set  out  in  the  pleadings 
of  The  Railroad  Equipment  Company  by  which  it  claimed  title 
to  said  property,  said  Ekjuipment  Company  could  have  no  more 
than  a  lien  upon  said  property  to  secure  an  indebtedness  for 
money  loaned. 

Eighteenth.  The  court  erred  in  not  holding  the  indebtedness 
secured  by  said  contract  to  be  legally  paid  in  full  to  said  Equip- 
ment Company  and  its  predecessors  in  title. 

Nineteenth.  The  court  erred  in  holding  that  there  is  now 
due  the  said  Equipment  Company  upon  its  lease  warrants  upon 

said  rolling  stock  the  sum  of  $ ,  with  interest,  and  in  not 

holding  said  indebtedness  to  be  fully  paid. 


APPEALS    FROM    DISTRICT    COURTS.  2945 

Tzventieth.  The  court  erred  in  decreeing  said  sum  to  be  paid 
from  the  proceeds  of  sale  therein  ordered  to  be  made  prior  to 
the  application  of  said  proceeds  to  the  payment  of  the  interest 
and  principal  of  the  bonds  secured  by  the  so-called  general  mort- 
gage from  the  defendant  railroad  company  to  this  complainant. 

Twenty-first.  The  court  erred  in  not  holding  that  said  con- 
tracts under  which  the  said  Equipment  Company  claimed  pro- 
vided for  usurious  interest,  and  that  upon  a. proper  application 
of  the  payment  already  made  to  principal  and  interest  at  the 
rate  of  six  per  cent,  per  annum,  the  entire  indebtedness  secured 
by  said  contracts  was  fully  paid. 

Twenty-second.  The  court  erred  in  not  holding  said  con- 
tracts to  be  ultra  vires  of  the  railroad  companies  who 

made  the  contracts  and  who  are  predecessors  in  title  of  said 
defendant.  The  E.  &  D.  Railroad  Company,  and  that  said 
contracts  are  therefore  void. 

Twenty-third.  The  court  erred  in  not  holding  that  of  said 
contracts  under  which  the  Equipment  Company  claims  those 
made  by  its  predecessor  in  title,  The  Railroad  Equipment  Com- 
pany of  Connecticut,  are  ultra  vires  of  said  last  named  corpora- 
tion, and  that  they  are  therefore  void. 

Twenty-fourth.  The  court  erred  in  not  holding  the  liability 
of  the  defendant  railroad  company  and  its  predecessors  in  title 
to  said  Equipment  Company  and  its  predecessors  in  title  to  be 
limited  to  the  repayment  of  the  amounts  originally  advanced 
by  said  equipment  companies  and  interest  at  six  per  cent,  per 
annum,  and  in  not  applying  the  pa3mients  already  made  to  such 
liability. 

Twenty-fifth.  The  court  erred  in  granting  said  Equipment 
Company  any  relief  before  it  had  complied  with  section  2  of 

the  act  of  the  state  of ,  passed  May  4,  1895,  entitled,  "  An 

Act  to  regulate  conditional  rates  and  sales  of  personal  property 
and  to  provide  for  filing  instruments  pertaining  to  the  same 
with  certain  officers,  and  making  a  violation  thereof  a  misde- 
meanor," and  before,  in  compliance  with  said  section,  it  had 
tendered  or  refunded  to  said  defendant  railroad  company,  or 
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the  receiver  in  this  cause,  all  sums  of  money  paid  under  the 
contracts  under  which  said  Equipment  Company  claims,  after 
deducting  therefrom  a  reasonable  compensation  for  the  use  of 
said  rolling  stock  not  to  exceed  fifty  per  cent,  of  the  amount  so 
paid. 

Twenty-sixth.  The  court  erred  in  holding  that  the  mortgage 
of  June  I,  1892,  from  S.  G.  and  wife  to  the  defendant,  W.  S., 
trustee,  is  a  lien  prior  in  right  to  the  so-called  general  mort- 
gage to  this  complainant  upon  the  real  estate  described  in  para- 
graph XLVI  of  said  decree  of  March  10,  1900. 

Twenty-seventh.  The  court  erred  in  ordering  the  application 
of  any  part  of  the  proceeds  of  sale  to  the  payment  of  said  mort- 
gage to  W.  S.,  trustee,  prior  to  the  application  thereof,  to  the 
payment  of  the  principal  and  interest  of  the  said  general  mort- 
gage to  his  complainant. 

Twenty-eighth.  The  court  erred  in  not  holding  the  general 
mortgage  to  this  complainant  to  be  prior  and  superior  to  that  to 
said  Sinks,  trustee,  to  the  extent  of  the  right,  title  and  interest 
of  the  mortgage  under  two  mortgages  which  were  prior  in  time 
and  superior  to  that  to  W.  S.,  trustee,  made  on  January  i,  1890, 
and  April  i,  1891,  by  The  E.  F.  Railway  Company  to  The 

Metropolitan  Trust  Company  of  the  city  of ^,  trustee,  to 

secure  bonds  issued  to  the  amount  of and  — '■ — ,  respective- 
ly, and  each  a  lien  on  that  part  of  the  property  of  the  defendant 
railroad  company  in  this  action  which  lies  south  of  the  fair 

grounds  in  county,  ,  which  right,  title  and  interest 

of  said  mortgagee  passed  to  this  complainant  under  and  by  vir- 
tue of  the  terms  of  its  general  mortgage  from  said  defendant 
railroad  company,  which  acquired  the  same  as  assignee  of  the 
purchasers  at  the  sale  under  proceedings  brought  in  July,  1895, 
in  the  Court  of  Common  Pleas  of county, ,  to  fore- 
close said  two  prior  mortgages,  and  to  which  proceeding  said 
W.  S.,  trustee,  was  not  a  party. 

Twenty-ninth.  The  court  erred  in  not  holding  that  no  part  of 
the  proceeds  of  the  sale  should  be  applied  to  the  payment  of  the 
indebtedness  secured  by  the  said  mortgage  to  W.  S.,  trustee. 
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unless  the  proceeds  from  that  part  of  the  defendant  railroad 

company's  property  lying  south  of  the  fair  grounds  in  

county, ,  and  covered  by  said  two  prior  mortgages  of  1890 

and  1891,  equaled  the  amount  of  the  debt  secured  thereby, 

,  and  interest  and  the  costs  of  the  foreclosure  proceedings. 

Wherefore,  the  said  complainant,  the  Metropolitan  Trust 
Company  of  the  city  of ,  as  trustee,  prays  that  the  said  de- 
cree of  the  District  Court  of  the  United  States  for  the 

District  of , Division,  be  reversed,  and  that  such  di- 
rections be  given  and  decree  made  in  respect  to  the  matters 
herein  referred  to  in  favor  of  this  complainant  as  prayed  for 
in  its  dependent  and  ancillary  bill,  with  costs  to  be  taxed. 

Metropolitan  Trust  Company  of  the  city  of ,  Trustee. 

By  R.  X.,  of  Counsel. 


No.  1920. 

Assignment  of  Error  to  Decree  Dismissing   Bill   Attacking 
Railroad .  Re-organization.  ( 1 ) 

The  District  Court  of  the  United  States, Division  of  the 

District  of . 

Railroad  Equipment  Company,    -\ 


Southern  Railway,  et  al.  ) 

And  now  on  this  March  29,  1898,  comes  the  complainant 
by  R.  X.,  its  solicitor,  and  says  that  the  decree  in  the  said 
cause  is  erroneous,  and  against  the  just  rights  of  this  com- 
plainant for  the  following  reasons : 

First.  Said  District  Court  was  without  jurisdiction  to  hear 
and  determine  said  cause. 

On  November  10,  1897,  said  District  Court  erroneously 
overruled  complainants'  motion  to  remand  said  cause  to  the 
Chancery  Court  of  Knox  County,  Tennessee,  because: 

a.    The  record  in  said  cause  does  not  present  a  case  remov- 
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able  from  the  state  court  to  the  District  Court  of  the  United 
States  under  the  statutes  governing  such  cases. 

b.  The  record  in  said  cause  does  not  present  a  separable 
controversy  in  contemplation  of  the  acts  authorizing  the  re- 
moval of  causes. 

c.  The  requisite  diverse  citizenship  required  as  a  condition 
precedent  to  the  jurisdiction  of  said  District  Court  under  a 
petition  for  removal,  does  not  exist. 

Second.  Said  District  Court  erroneously  dismissed  complain- 
ants' bill  upon  demurrer  by  decree  entered  Feb.  loth,  1898. 

a.  Complainant  being  a  judgment  creditor  of  defendant, 
E.  T.,  V.  &  G.  Ry.  Co.,  is  entitled  to  reach  such  equity  as  was 
preserved  to  the  shareholders  of  that  company  in  its  assets  and 
estate. 

6.  The  purchase  of  the  Southern  Railway  (created  by  the 
reorganization  committee  expressly  to  acquire  the  property) 
for  the  bondholders  and  shareholders  of  the  E.  T.,  V.  &  G. 
Ry.  Company  was  in  fraud  of  the  rights  of  the  creditors  of  the 
latter  company  to  the  extent  that  the  shareholders'  equity  in 
the  old  company  was  protected  and  preserved  in  the  new  com- 
pany. 

c.  The  plan  of  reorgatiization  of  the  E.  T.,  V.  &  G.  Ry. 
Co.,  was  a  fraud  in  law  so  far  as  the  same  provided  for  the 
protection  of  shareholding  interests  in  that  company,  by  trans- 
ferring same  to  the  purchasing  company  created  for  that  pur- 
pose, and  the  purchasing  company  to  the  extent  of  the  value  of 
the  interests  thus  preserved  to  shareholders  is  a  trustee,  and 
bound  in  equity  to  account  to  creditors  for  such  value. 

d.  Because  the  said  reorganization  committee  named  in 
the  reorganization  plan  exhibited  to  said  bill,  became  by  the 
deposit  of  securities  thereunder  and  by  its  purchase  of  the  rights 
and  assets  of  the  Terminal  Company  a  stockholder  and  the 
agents  of  stockholders  of  the  E.  T.,  V.  &  G.  Ry.  Co.,  and  as 
such,  purchased  said  property  for  the  benefit  pro  tanto  of  the 
shareholders  of  the  E.  T.,  V.  &  G.  Ry.  Co.  under  the  scheme 
embraced  in  said  reorganization  plan  to  transfer  the  same  to 
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said  Southern  Railway  Company,  the  mere  incorporation  of 
said  plan,  in  order  to  distribute  a  part  of  the  consideration  so 
to  be  received  for  said  railroad  to  the  shareholders  of  said  E. 
T.,  V.  &  G.  Ry.  Co.,  without  paying  or  providing  for  the  pay- 
'  ment  of  its  debts.  And  said  Southern  Railway  Compariy  re- 
ceived and  took  said  E.  T.,  V.  &  G.  Ry.  Co.,  and  the  assets  of 
said  Railway  Company  as  a  mere  agency  for  such  purpose  and 
with  full  knowledge  of  the  purpose  which  was  a  fraud  on  the 
general  creditors  of  said  E.  T.,  V.  &  G.  Ry.  Co.  and  the  title  is 
pro  tanto  fraudulent  and  affected  with  a  trust  in  favor  of 
complainants  to  the  extent  of  the  value  so  divided  among  said 
shareholders. 

e.  Because  under  the  plan  of  reorganization  exhibited  to 
said  bill,  said  Southern  Railway  Company  is  such  a  successor  to 
the  E.  T.,  V.  &  G.  Ry.  Company  that  it  is  responsible  for  the 
debts  of  the  E.  T.,  V.  &  G.  Ry.  Company  existing  and  not  paid 
at  the  time  it  acquired  such  property. 

Wherefore  complainant  prays  that  said  decree  may  be  re- 
versed, and  that  said  court  may  be  directed  to  enter' a  decree 
in  accord  with  the  prayer  of  the  bill. 

Railroad  Equipment  Company, 

By  R.  X.,  Solicitor. 

(1)  Taken  from  the  record  in  R.  R.  Equipment  Co.  v.  Southern 
Ry.,  187  U.  S.  653',  47  L.  Ed.  350. 
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No.  1921. 

Assignment  of  Errors  in  a  Chinese  Deportation  Case.(l) 

The  District  Court  of  the  United  States  for  the District 

of . 

United  States,  Plaintiff, 

vs. 
Yee  N'Goy,  Defendant. 

First.  That  the  order  and  judgment  of  deportation  made 
and  entered  herein  by  United  States  Commissioner  E.  H.,  on 

the day  of  — '—,  and  affirmed  by  the  District  Court  on 

the day  of ,  was  and  is  void  for  want  of  jurisdic- 
tion in  said  United  States  Commissioner. 

Second.  That  there  is  no  law  authorizing  procedure  taken 
in  the  case  before  said  United  States  Commissioner. 

Third.  That  the  evidence  is  insufficient  to  sustain  the  find- 
ing of  said  commissioner  that  the  defendant  was  born  in 
China  and  is  a  subject  of  the  Empire  of  China. 

Fourth.  That  the  evidence  shows  that  defendant  was  born 
in  the  United  States  and  is  a  citizen  thereof. 

Fifth.  That  the  evidence  is  insufficient  to  sustain  the  find- 
ing of  said  commissioner  that  the  defendant  is  a  laborer. 

(1)  See  Forms  Nos.  1868,  1889,  1890  and  1891  above. 


No.  1022. 

Assignment  of  Errors  to  an  Adjudication  of  Bankruptcy. 

District  Court  of  the  United  States,  District  of . 

In  the  matter  of  A.  B.  and  C-  B. 

In  Bankruptcy. 

No.  . 

And  now  on  this  the  — ■ —  day  of ,  came  A.  B.  and  C. 

B.,  by  R.  X.,  Esq.,  and  T.  B.,  their  attorneys,  and  say  that  the 
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judgment  in  said  cause  adjudicating  ther.i  involuntary  bank- 
rupts is  erroneous  and  against  their  just  right,  in  that  it  was 
adjudged  that ,  {here  state  the  objection  to  riding,  as  they  were 
insolvent,  or  they  had  given  a  preference,  or  as  may  be). 

Wherefore  the  said  A.  B.  and  C.  B.  pray  that  the  said  judg- 
ment may  be  reversed  and  said  petition  in  involuntary  bank- 
ruptcy against  them  be  dismissed.  R.  X., 

T.B., 
Attorneys  for  A.  B.  and  C.  B. 


No.  1923. 

Assignment  of  Errors  to  an  Adjudication  of  Bankruptcy. 

The  District  Court  of  the  United  States,  for  the  District 

of . 

A.  B.  &  C,  et  al., 

vs. 

C.  D.'  &  Co. 

Tour  petitioner  assigns  the  following  as  the  errors  upon 
which  he  will  replv : 

First.  The  court  erred  in  failing  to  hold  that  the  petition- 
ers had  estopped  themselves  from  prosecuting  their  petition 
herein  on  account  of  the  execution  by  the  said  C.  D.  &  Com- 
pany of  the  alleged  deed  of  assignment. 

Second.  The  court  erred  in  adjudicating  the  firm  of  C.  D. 
&  Company  bankrupt. 

Third.  The  court  erred  in  adjudicating  the  individual  mem- 
bers of  said  firm,  and  especially  your  petitioner,  bankrupt. 

Wherefore,  your  petitioner  prays  that  the  court  would  allow 
an  appeal  herein  from  the  said  decree  of  ,  and  would  ap- 
prove a  bond  for  the  stay  of  all  proceedings  pending  such  ap- 
peal, and  your  petitioner  will  ever  pray,  etc. 

D.  G., 
X.  &  X., 
Attorneys  for  D.  6. 
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No.  1924. 

Assignmeat  of  Errors  by  a  Trustee  in  Bankruptcy  to  the 
Allowance  of  a  Claim. 

The  District  Court  of  the  United  States,  for  the  District 

of  . 

In  the  Matter  of  L.  W.,  doing  business    ,  ^    ^     , 

a^  L.  W.  &  Son,  Bankrupt.  \  ^"^  Bankruptcy. 

And  now  on  the day  of ,  comes  the  said  B.  Y.,  as 

trustee  in  bankruptcy  of  L.  W.,  doing  business  as  L.  W.  & 
Son,  bankrupt,  by  R.  X.,  Esq.,  his  solicitor,  and  says  that  the 
decree  in  said  cause  is  erroneous  and  against  the  just  rights  of 
said  trustee  in  bankruptcy  for  the  following  reasons: 

First.  Because  the  evidence  shown  and  set  out  in  the  agreed 
statement  of  facts  certified  by  the  referee  to  be  correct  shows 
that  said  The  S.  D.  Grocery  Company,  received  preferences 
which  it  did  not  surrender  or  offer  to  surrender  at  the  time  of 
or  before  proving  its  claim. 

Second.  Because  the  facts  as  set  out  in  the  agreed  state- 
ment of  facts  and  certified  by  the  referee  to  be  correct  shows 
that  said  claimant,  The  S.  D.  Grocery  Company,  within  four 
months  next  preceding  the  date  when  the  petition  in  bank- 
ruptcy was  filed,  had  received  preferences  in  excess  of  further 
credits  afterward  given  in  good  faith  by  it  to  said  bankrupt 
debtor  without  security  of  any  kind  for  property  which  became 
a  part  ©f  the  estate  of  said  bankrupt  debtor,  and  remained  un- 
paid at  the  time  of  adjudication  for  bankruptcy  herein,  in  the 
sum  of  $ . 

TMrd.  Because  the  evidence  showed  that  said  claimant,  The 
S.  D.  Grocery  Company,  should  not  be  allowed  to  prove  its 
claim  until  it  had  surrendered  or  offered  to  surrender  the 
amount  of  the  excess  of  preference  it  has  received  from  said 
bankrupt  within  four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy,  over  the  amount  of  subsequent  credits  extendei 
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to  said  bankrupt,  without  security  of  any  kind,  by  said  claimant 
for  property  which  became  a  part  of  the  estate  of  said  bank- 
rupt. 

Fourth.  Because  the  evidence  showed  that  the  finding  and 
order  of  the  referee  in  bankruptcy  disallowing  and  expung- 
ing the  claim  of  sa,id  The  S.  D.  Grocery  Company  was  correct 
and  legal. 

Fifth.  Because  the  finding,  judgment  and  decree  of  this 
court  reversing  the  action  of  the  referee  in  disallowing  said 
claim  for  $ without  any  refunder  of  preferring  and  ex- 
punging said  claim  and  in  allowing  said  claim  for  $ with- 
out any  refunder  of  preference  on  the  part  of  said  claimant  is 
erroneous  and  illegal. 

Sixth.  Because  the  evidence  showed  that  within  four  months 
prior  to  the  time  of  the  filing  of  the  petition  in  bankruptcy 
claimant  received,  at  different  times,  within  said  period,  paj'- 
ments  of  money  from  said  bankrupt  in  excess  of  subsequent 
sales  of  merchandise  to  said  bankrupt  by  said  claimant  without 
security  of  any  kind  therefor. 

Wherefore,  the  said  B.  T.,  trustee  in  bankruptcy  of  said 
L.  W.,  doing  business  as  L.  W.  &  Son,  bankrupt,  pray  that  said 
order,  judgment  and  decree  reversing  the  action  and  ruling  of 
the  referee  and  allowing  the  claim  of  said  The  S.  D.  Grocery 

Company  in  the  sum  of  $ ,  be  reversed  and  that  the  said 

court  may  be  directed  to  enter  a  decree  affirming  the  action 
ruling  an  order  of  the  referee. 

R.  X., 
Solicitor  for  B.  T.,  Trustee  in  Bankruptcy  of  L.  W.,  doing 
business  as  L.  W.  &  Son. 
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No.  1925. 

Assignment  of  Errors  by  a  Creditor  to  Judgment  Disallowing 

Claim. 

The  District  Court  of  the  United  States,  for  the  District 

of . 

In  the  matter  of  A.  B.  &  Co.,  et  al.,    ^      In  Bankruptcy, 
■^s.  K      Assignment  of 

G.  D.  and  Son,  Defendants.  )      Error  on  Appeal. 

And  now,  on  the day  of ,  came  the  said  E.  F.  Com- 
pany, a  creditor  of  the  above  named  defendants,  C.  D.  and  Son, 
by  Messrs.  X.  &  X.,  its  solicitors,  and  says  that  the  judgment 
and  decree  in  said  ease  is  erroneous  and  against  the  just 
rights  of  said  creditor  of  said  defendants  for  the  following 
reasons : 

First.  Because  the  evidence  shows  that  the  claim  of  said 
creditor  of  said  above  named  defendants  was  a  probable  debt 
against  the  estate  of  the  bankrupts. 

S&Gond.  Because  the  evidence  shows  that  the  claim  of  said 
creditor  of  said  above  named  defendants  should  have  been  al- 
lowed as  a  valid  debt  against  the  estate  of  the  bankrupts. 

Third.  Because  the  evidence  shows  that  the  judgment  an:l 
decree  should  have  been  in  favor  of  this  creditor  of  the  sail 
above  named  defendants  and  against  the  trustee  of  the  above 
named  defendant. 

Wherefore,  the  said  creditor  of  the  above  named  defendant 
prays  that  said  judgment  and  decree  be  reversed,  and  that  the 
said  court  may  be  directed  to  enter  a  decree  and  judgment  al- 
lowing said  claim  of  said  creditor  as  a  probable  debt  against 
the  estate  of  the  bankrupts,  in  accordance  with  the  prayer  of 

the  bill. 

X.  &  X., 
Solicitors  for  said  Creditor,  The  E.  F.  Company. 
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No.  1936. 

Assignment  of  EiTors  to  an  Order  Disallowing   Claims  in 

BEJikruptcy. 

The  District  Court  of  the  United  States  for  the  Division 

of  the  District  of  . 

1,1  re  A.  B.  Hardware  Company,    ) 

Bankrupt.  i  ^'°-  • 

In  the  matter  of  the  petition  of  M.  R.,  G.  R.,  and  W.  R., 
partners  as  R.  &  R.,  for  allowance  of  their  claim  for  fees  and 
payment  of  the  same,  as  expenses,  or  as  preferred,  out  of  the 
assets  of  the  bankrupt. 

Assignment  of  errors  by  R.  &  R.  in  the  above  matter  made 
a  part  of  their  petition  for  appeal.  The  said  appellants  come, 
and  for  error  in  the  order  and  judgment  of  the  court  herein, 
assign  as  follows: 

First.  The  flourt  erred  in  holding  and  adjudging  that  the 
general  assignment  of  the  A.  B.  Hardware  Company  was  a 
fraud  upon  the  Bankrupt  Act. 

Second.  The  court  erred  in  holding  and  adjudging  that  the 
services  charged  for  by  petitioners,  rendered  in  preparing  the 
said  assignment,  and  in  the  effort  to  uphold  and  execute  the 
same,  can  not  and  should  not  be  paid  out  of  the  assets  belong- 
ing to  the  estate  of  the  bankrupt. 

Third.    The  court  erred  in  holding  and  adjudging  that  there 

was  no  lien  'jnder  the  status  and  laws  of  the  state  of  , 

on  assets  of  the  bankrupt,  in  favor  of  the  said  R.  &  R.,  for  the 
payment  of  their  fees  for  the  services  set  out  in  their  petition, 
at  the  time  of  the  filing  of  the  petition  herein  for  adjudication 
in  involuntary  bankruptcy,  and  at  the  tl  le  such  adjudication 
was  made. 

Fourth.  The  court  erred  in  holding  and  adjudging  that  the 
assets  of  the  bankrupt  came  to  the  hands  of  the  trustee  upon  the 
adjudication  of  bankruptcy,  and  his  appointment  as  such,  free 
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and  discharged  of  any  lien  in  favor  of  petitioners  for  compen- 
sation for  their  said  services,  and  in  not  holding  that  such  as- 
sets were  legally  and  equitably  charged,  with  a  lien  for  ana  the 
payment  of  the  compensation  due  therefor,  upon  their  receipt 
by  the  said  trustee. 

Fifth.  The  court  erred  in  holding'  and  adjudging  that  the 
referee  in  bankruptcy  was  in  error  in  ruling  that  the  fee  of 
petitioners  for  preparing  the  general  "assignment  was  a  prob- 
able debt  against  the  estate  of  the  bankrupt,  and  payable  out  of 
such  estate,  and  in  reversing  the  judgment  of  the  referee  as  to 
-the  said  matter. 

Sixth.  The  court  erred  in  dismissing  the  petition  of  peti- 
tioners, and  in  not  granting  them  the  relief  they  therein  prayed 
for. 

Wherefore  the  said  R.  &  R.  pray  that  the  judgment  of  said 
District  Court  be  reversed  with  directions  to  said  court  to  allow 
their  claim. 

R.  &  R. 


No.  1927. 

Assignments  of  Error  in  Collision  Case. 

The  District  Court  of  the  United  States  for  the  District 

of .    In  Admiralty. 

The  Lake  Company,  Libelant, 

vs. 
Str.  "W."  her  engines,  etc., 

and 
The  R.  Transportation  Company,  "^    of  Error. 
Cross-Libelant, 

vs. 
Str.  "C."  her  engines,  etc. 

Now  comes  the  R.  Transportation  Company,  the  claimant  of 
the  above  named  steamer  "W."  and  cross-libelant,  by  its  proc- 
tors, R.  T.  and  S.  T.,  and  says  that  in  the  record  and  proceed- 


Assignments 
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ings  in  said  cause  and  in  the  final  decree  entered  therein,  there 
is  manifest  error  in  the  following  particulars : 

First.  The  court  erred  in  not  finding  that  the  "  W,"  made 
the  turn  at  the  red  umbrella  buoy  in  the  ordinary  and  usual 
way. 

Second.  The  court  erred  in  not  finding  that  the  "  W,"  in  ac- 
cord with  the  signals  exchanged,  left  a  good  and  sufficient  chan- 
nel on  her  starboard  hand  in  which  the  "  C  "  should  have 
navigated. 

Third.  The  court  erred  in  not  finding  that  the  place  of  col- 
lision was  well  to  the  Canadian  side  of  the  navigable  channel. 

Fourth.  The  court  erred  in  not  finding  the  "  C  "  at  fault  for 
not  timely  directing  her  course  to  port  in  accordance  with  the 
passing  signals  exchanged. 

•  Fifth.  The  court  erred  in  not  finding  the  "  C  "  at  fault  for 
not  timely  checking,  stopping  and  reversing. 

Sixth.  The  court  erred  in  not  finding  the  "  C  "  at  fault  she 
being  a  light  boat,  for  carelessly  approaching  so  closely  to  the 
course  of  the  "  W  "  when  the  latter  vessel  was  just  completing 
her  turn  at  the  red  umbrella  buoy,  the  "  C's  "  watch  being 
bound  to  know  that  the  approaching  boat  was  a  loaded  vessel 
and  the  locality  such  that  her  speed  on  the  turn  would  be  slow. 

Seventh.  The  court  erred  in  no^nding  the  "  C  "  at  fault 
for  not  timely  starboarding  her  helm  but  instead  thereof  wait- 
ing until  the  vessels  were  dangerously  close  and  then  projecting 
herself  broadly  utider  a  hard-a-starboard  wheel  squarely  across 
the  bows  of  the  "  W." 

Eighth.  The  court  erred  in  giving  as  excusatory  of  the 
"  C's  "  not  taking  timely  measures  to  avoid  the  collision,  the 
statement  that  she  was  bound  for  the  American  lock. 

Ninth.  The  court  erred  in  not  finding  that  the  vessels  ran 
several  minutes  and  some  800  feet  after  the  collision  before 
striking  the  channel  bank. 

Tenth.  The  court  erred  in  not  finding  that  the  improper  nav- 
igation of  the  Str.  "  C  "  was  the  sole  cause  of  said  collision. 
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Eleventh.  The  court  erred  in  finding  the  Str.  "  W  "  in  any 
way  at  fault  for  said  collision. 

Twelfth.  The  court  erred  in  not  dismissing  the  libel  filed 
herein. 

Thirteenth.  The  court  erred  in  awarding  to  libelant  any  dam- 
ages or  costs  against  the  Str.  "  W.'s  "  claimant  and  surety. 

Fourteenth.  The  court  erred  in  not  awarding  the  cross-libel- 
ant  its  full  damages. 

Fifteenth.  The  court  erred  in  not  awarding  the  cross-libel- 
ant  its  full  costs. 

Wherefore  appellant  prays  that  the  said  decree  may  be  re- 
versed and  the  said  libel  dismissed  and  that  a  decree  may  be 
made  and  entered  condemning  the  said  Str.  "  C."  to  pay  to 
cross-libelant,  this  appellant,  the  full  damages  suffered  by  or  on 
account  of  the  Str.  "  W.,"  with  interest  and  costs,  and  for  such 
other  and  further  relief  as  may  be  proper  in  the  premises. 

R.  Y. 
S.  Y. 
Proctors  for  Appellant. 


No.  1928. 

Assignment  of  Errors  by  Cross  Libellants  on  Appeal  in  Ad- 
miralty. 

[Caption  in  District  Court.] 

And  now  comes  the  above  named  cross-libelant  and  says, 
that  in  the  record  and  proceedings  in  this  cause,  and  in  the  final 
decree  therein,  there  is  a  manifest  error  in  the  following  par- 
ticulars : 

First.  The  court  erred  in  not  finding  the  steamer  "  M."  sole- 
ly in  fault  for  the  collision  for  not  keeping  a  proper  and  suf- 
ficient lookout,  and  that  the  failure  to  keep  a  proper  and  suf- 
ficient lookout  was  the  cause  of  the  collision. 

Second.  The  court  erred  in  not  finding  that  the  steamer 
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"  M."  was  insufficiently  manned  and  that  by  reason  thereof, 
the  collision  occurred. 

Third.  The  court  erred  in  not  finding  that  the  officers  in 
charge  of  the  "  M."  were  incompetent  to  manage  said  vessel 
and  that  the  collision  was  occasioned  thereby. 

Fourth.  The  court  erred  in  not  finding  that  it  was  the  duty 
of  the  "  M."  to  have  directed  her  course  to  starboard  in  accord- 
ance with  her  signal  given  to  the  "  C,"  and  that  the  porting 
of  her  wheel  would  have  avoided  the  collision. 

Fifth.  The  court  erred  in  not  finding  that  the  cause  of  the 
collision  was  the  failure  of  the  "  M."  to  keep  her  course  in  ac- 
cordance with  the  signals  exchanged,  while  passing  the  steamer 
"  C." 

Sixth.  The  court  erred  in  not  finding  under  the  facts  in  the 
case,  that  the  cause  of  the  collision  was  the  leaving,  by  the 
wheelsman,  of  his  post  just  prior  to  the  collision,  thereby  neces- 
sitating the  lookout  to  take  the  wheel  and  leaving  the  vessel 
without  a  lookout  at  the  time  the  steamers  were  approaching. 

Seventh.  The  court  erred  in  not  finding,  under  the  proofs  in 
this  case,  that  the  cause  of  the  collision  was  the  putting  of  the 
wheel  of  the  "  M."  a-starboard  immediately  prior  to  the  col- 
Hsion. 

Eighth.  The  court  erred  in  not  finding  the  "  M."  solely  at 
fault  for  suddenly  and  without  cause  changing  her~  course  to 
port  just  as  the  vessels  were  about  to  pass. 

Ninth.  The  court  erred  in  not  finding  the  "  M."  solely  at 
fault  for  not  taking  steps  to  straighten  the  "  M."  up  immediate- 
ly upon  commencing  to  change  her  course  toward  the  "  C." 

Tenth.  The  court  erred  in  not  finding  the  "  M."  solely  at 
fault  by  reason  of  the  reckless  and  careless  steering  of  said  ves- 
sel as  shown  by  the  proofs  in  said  cause. 

Eleventh.  The  court  erred  in  not  finding  that  the  incompe- 
tent and  reckless  navigation  of  the  "  M."  was  the  sole  cause 
of  the  collision. 
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Twelfth.  The  court  erred  in.  not  finding  that  the  sheering  of 
the  "  M."  was  not  caused  by  suction. 

Thirteenth.  The  court  erred  in  not  finding  that  the  libelants 
had  not  shown  the  true  cause  of  the  "  M."  sheering. 

Fourteenth.  The  court  erred  in  not  giving  the  cross-libelant 
a  decree  for  its  full  damages. 

Fifteenth.  The  court  erred  in  disallowing  the  cross-libelant 
its  full  costs. 

R.  S. 
Proctor  for  Cross-Libelants. 


No.  1929. 

Assignment  of  Errors  by  Libellant  on  Libel  for  Salvage. 

\^Caption.~\ 

The  above  named  A.  B.,  says  that  in  the  record  of  this  case 
and  in  the  final  decree  entered  therein,  there  is  manifest  error  in 
the  following  among  other  particulars : 

First.  That  the  amount  allowed  to  your  libelant  and  appel- 
lant, to  wit, dollars  ($ ),  is  grossly  inadequate  in  law 

and  under  the  facts  of  the  case  for  the  service  rendered. 

Second.  That  the  award  of dollars  ($ ),  is  con- 
trary to  the  law  and  the  evidence  in  the  case  and  is  wholly  in- 
adequate award. 

Wherefore,  said  appellant  prays  that  for  the  aforesaid  errors 
found  in  the  record  of  said  cause  and  said  decree,  the  same  may 
be  reversed  and  such  judgment  entered  thereon  as  ought  to 
have  been  rendered  by  the  said  District  Court.  R.  X., 

Proctor  for  Libelant  and  Appellant. 
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No.  1930, 

Assignment  of  Errors  by  Respondent  to  a  Decree  for  Salvage, 

[Caption.] 

Now  comes  the  respondent  and  appellant  and  says  that  in 
the  record  and  proceedings  in  this  cause,  and  in  the  decree  ren- 
dered herein,  there  is  manifest  error  in  the  following,  among 
other  particulars : 

First.  That  the  said  decree  awarding  salvage  in  the  sum  of 
($ )  dollars  is  excessive. 

Second.  That  the  decree  is  not  supported  by  sufficient  evi- 
dence, and  is  contrary  to  the  law  of  the  case. 

Third.  In  that  the  court  considered  the  adjustment  allowing 
a  certain  sum  to  another  steamer  as  an  admission  of  the  re- 
spondent, whereas  the  parties  had  stipulated  the  use  of  the 
adjustment  only  so  far  as  it  contained  competent  and  relevant 
testimony,  and  the  said  allowance  was  not  made  by  respondent, 
and  in  any  case  was  irrelevant  and  incompetent. 

Fourth.  In  that  the  question  of  a  proper  award  in  this  case 
depends  upon  the  particular  facts  of  the  case,  and  those  facts 
do  not  warrant  so  large  an  award  as  made  in  and  by  said 
decree.  R.  Y., 

Proctor  for  Respondent  and  Appellant. 


No.  1931. 

Assignment  of  Errors  in  Admiralty    (Collision  Case). 

[Caption  in  District  Court.] 

Now  come  said  petitioner  and  appellants,  the  A.  B.  Trans- 
portation Company,  and  the  S.  Surety  Company  of ,  and 

say  that  in  the  record  and  proceedings  in  the  above  cause,  and 
in  the  final  decree  entered  herein  there  is  manifest  error  in 
this,  that  the  District  Court  erred: 
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First.  In  finding  that  appellant's  steamer,  the  W.,  was  in 
any  wise  at  fault  for  the  collision  with  the  propeller  F. 

Second.  In  failing  to  find  and  decree  that  the  propeller  F. 
was  solely  at  fault  for  said  collision. 

Third.  In  failing  to  dismiss  the  claims  of  E.  F.,  G.  H.,  J. 
K.  and  L.  M.,  as  owners  of  the  propeller  F.,  and  also  trustees 
for  the  lost  personal  effects  of  her  crew,  and  for  the  owners 
and  underwriters  on  the  cargo  of  the  said  loss. 

Fourth.  In  failing  to  dismiss  the  claim  of  the  Marine  In- 
surance Company,  limited,  in  its  own  right,  as  underwriter 
on  the  ca/go  of  the  propeller  F.,  anci  as  trustee  for  the  other 
underwriters  on  said  cargo. 

Fifth.  In  entt/ing  its  decree  against  the  petitioner  and  ap- 
pellant, the  A.  B.  Transportation  Company,  and  the  S.  Surety 

Company  of ,  its  stipulator,  in  the  sum  of dollars 

($ — ■ — ),  with  interest  from  the  date  of  the  decree  until  paid, 
or  for  any  sum  whatever. 

Sixth.  In  decreeing  one-half  the  cost  of  the  litigation  on 
question  of  fault  against  the  said  petitionei,  and  its  said 
stipulator.  , 

Seventh.  In  failing  to  grant  the  prayer  of  the  said  peti- 
tioner in  its  answer  and  its  petition  to  be  discharged  of  all 
liability  for  said  collision.  R.  X., 

Proctor  for  Appellant. 


No.  1932. 

Assignment  of  Errors  in  Admiralty  Suit. 

[Caption.] 

Now  comes  the  Great  Lakes  Towing  Company,  respondent 
and  appellant,  by  Goulder,  White  and  Garry,  its  Proctors, 
and  says  that  in  the  record  and  proceedings  in  said  cause  and 
in  the  report  of  the  Commissioner  filed  November  23,  1915, 
and  in  the  final  decree  filed  and  entered  herein  on  March  17, 
1916,  there  is  error  in  the  following  respects: 
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1.  The  commissioner  erred  in  finding  that  the  respondent's 
tug-s,  E.  M.  Pierce  and  Excelsior,  or  either  of  them,  was  in 
fault  in  respect  to  the  stranding  against  the  east  arm  of  the 
breakwater  of  Lorain  harbor  in  the  riprap  alongside  the  same. 

2.  The  commissioner  erred  in  finding  that  the  respond- 
ent's tugs,  E.  M.  Pierce  and  Excelsior,  or,  either  of  them, 
was  in  fault  in  respect  to  the  said  steamer  Roberts  colliding 
with  and  striking  the  end  of  the  east  pier  marking  the  en- 
trance to  the  river  at  the  harbor  at  Lorain. 

3.  The  commissioner  erred  in  finding  that  the  said  steamer 
Percival  Roberts,  Jr.,  was  not  at  fault  in  respect  to  the 
stranding  and  to  the  striking  or  collision. 

4.  The  commissioner  erred  in  finding  that  the  tugs  were 
negligent  in  proceeding  down  the  river  with  the  tow  at  the 
rate  of  speed  which  they  did  and  in  making  no  effort  to  stop 
while  still  within  the  piers. 

5.  The  commissioner  erred  in  finding  that  the  tug  Excel- 
sior was  negligent  in  stopping  her  engines  and  doing  nothing 
from  the  time  the  Roberts'  stern  cleared  the  end  of  the  pier 
until  close  to  the  breakwater. 

6.  The  commissioner  erred  in  finding  that  the.  tugs  were 
negligent  in  the  management  of  the  tow  from  the  time  they 
were  in  the  piers  until  the  stranding  at  the  breakwater. 

7.  The  commissioner  erred  in  finding  that  there  was  a  lack 
of  understanding  between  the  tugs  as  to  the  manner  of  mak- 
ing the  tow  and  a  want  of  judgment  in  continuing  it  after 
the  wind  struck  them. 

8.  The  commissioner  erred  in  finding  that  the  collision  of 
the  Roberts  with  the  pier  head  was  due  to  the  mismanage- 
ment of  the  tugs  and  in  not  advising  the  men  on  the  Roberts 
as  to  the  plan  they  had  for  getting  into  the  river. 

9.  The  commissioner  erred  in  finding  that  the  libellant 
was  without  fault.  In  finding  that  the  Roberts  and  those 
aboard  of  her  were  not  at  fault  in  neelecting  to  observe  and 
respond  to  the  signal  of  the  Excelsior  when  that  tug  was 
signalling  for  a  line  to  be  used  for  the  purpose  of  holding 
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the  tug's  bow  against  the  side  of  the  steamer,  and  thus  pre- 
vent the  steamer  from  striking  the  east  pier. 

10.  The  commissioner  erred  in  his  finding  of  facts. 

11.  The  commissioner  erred  in  his  conclusions  of  law  ap- 
plicable to  the  facts. 

12.  The  commissioner  erred  in  finding  the  tugs  or  either 
of  them  at  fault. 

13.  The  commissioner  erred  in  finding  for  the  libellant 
and  against  the  respondent. 

14.  The  District  Court  erred  in  approving  and  affirming 
the  report  and  findings  of  the  commissioner. 

15.  The  District  Court  erred  in  not  sustaining  the  excep- 
tions of  the  respondent  to  the  report  and  findings  of  the 
commissioner. 

16.  The  District  Court  erred  in  entering  a  decree  against 
the  respondent,  Great  Lakes  Towing  Company,  in  favor  of 
libellant,  The  American  Ship  Building  Company,  in  the  sum 
of  $7483.22,  together  with  interest  and  costs  or  for  any  sum. 

Wherefore,  the  respondent  prays  the  court  that  the  report 
of  the  commissioner  be  set  aside  and  that  a  decree  be  entered 
dismissing  .the  libel. 

Great  Lakes  Towing  Company, 

By  G.,  W.  &  G., 

Its  Proctors. 


No.  1933. 

Assignment  of  Errors  by  Libellants  in  Admiralty  for  Personal 

Injury.  (1) 

[Caption.] 

And  now  comes  said  appellant  and  says  that  in  the  record 
and  proceedings  in  this  cause,  and  in  the  final  decree  entered 
herein,  there  is  manifest  error  in  the  following  particulars: 

First.  The  court  erred  in  not  finding  that  the  steamer  M. 
was  in  fault  for  not  having  a  proper  and  sufficient  lookout 
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Second.  The  court  erred  in  not  finding  that  the  officers  and 
crew  of  said  steamer  M.  were  incompetent,  negligent  and  in- 
attentive to  their  duties. 

Third.  The  court  erred  in  not  finding  the  steamer  M.  at 
fault  for  shaping  her  course  and  getting  dangerously  close  to  a 
vessel  she  was  overtaking  and  passing  without  signaUing  her 
intention  to  do  so. 

Fourth.  The  court  erred  in  not  finding  said  steamer  M.  at 
fault  for  running  at  a  dangerously  high  rate  of  speed  in  a 
crowded  channel,  when  she  was  liable  at  any  time  to  run 
down  smaller  vessels,  and  that  at  a  time  when  her  own  smoke 
enveloped  her  in  thick  weather. 

Fifth.  The  court  erred  in  not  finding  the  steamer  M.  at  fault 
for  not  ,  sounding  any  whistle,  when  so  running  in  thick 
weather. 

Sixth.  The  court  erred  in  not  finding  the  steamer  M.  at  fault, 
in  that  she,  being  the  overtaking  vessel,  did  not  keep  out  of  the 
way  of  the  vessel  she  was  overtaking. 

Seventh.  The  court  erred  in  not  finding  the  M.  at  fault  for 
wrongfully  continuing  to  go  ahead  at  full  speed  when  her  so 
doing  made  the  danger  of  collision  imminent,  and  after  those 
in  charge  of  her  saw  the  W.  rounding  to. 

Eighth.  The  court  erred  in  not  finding  the  steamer  M.  at 
fault  in  that  she  did  not  signal  the  W.  or  attempt  to  have  some 
understanding  with  her. 

Ninth.  The  court  erred  in  not  finding  the  steamer  M.  at 
fault,  for  porting  her  helm  and  changing  her  course  without 
giving  any  notice  of  her  intention  so  to  do,  and  thereby  caus- 
ing the  collision. 

Tenth.  The  court  erred  in  not  finding  the  steamer  M.  in 
fault,  in  that  she  did  not  stop  and  reverse  when  the  danger 
of  collision  became  imminent. 

Eleventh.  The  court  erred  in  not  finding  the  steamer  M.  at 
fault  for  wrongfully  running  out  of  her  course  and  into  said 
W.,  at  a  time  when  said  tug  was  a  long  distance  across  and 
beyond  the  first  mentioned  course  of  said  steamer  M. 
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Twelfth.  The  court .  erred  in  not  finding  that  the  collision 
was  caused  by  the  fault  of  the  steamer  M. 

Thirteenth.  The  court  erred  in  directing  the  entry  of  the  de- 
cree dismissing  said  libel. 

Fourteenth.  The  court  erred  in  not  directing  a  decree  to  be 
entered  in  favor  of  libelant. 

Therefore  appellants  pray  that  said  decree  be  reversed  and 
a  decree  condemning  said  steamer  M.  to  pay  the  damages  to 
said  appellants  rnade  and  entered  and  for  such  other  and  fur- 
ther relief  as  may  be  proper  in  the  premises.  X.  &  X., 

Libelant's  Proctors. 

(i)  Taken  from  the  record  in  Robinson  vs.  Detroit  and  Cleveland  Steam 
Nav.  Co.,  73  Fed.  Rep.  883,  reversing  the  decree  of  the  District  Court. 


No.  1934. 

Assignment  of  Error  on  Appeal  in  Habeas  Corpus. 


Assignment  of  Error. 


The  United  States  Circuit  Court  ^ 

of  Appeals  for  the Circuit, 

Term  of ,  in  the  year    of 

our  Lord  one  thousand  eight 

hundred  and  ninety-four. 

In  re  application  of  L.  H.,  for  writ  of  habeas  corpus. 

Afterwards,  to  wit,  on  the day  of ,  1894,  in  this 

same  term,  before  the  honorable  judges  of  the  circuit  court 

of  appeals  for  the circuit,   in  the  city  of  ,   , 

come  the  United  States  of  America,  by  their  attorney,  J.  H., 
and  ssy  that  in  the  record  and  proceedings  aforesaid,  there 
is  tiiariif'^st  error  in  this,  to  wit: 

Tne  court  ^rred  in  granting  the  application  for  the  writ 
of  habeas  corpus. 

The  court  erred  in  holding  that  "  the  application  must  be 
granted  for  the  reason  that  the  sentence  was  imprisonment 
at  '  hard  labor '  for  five  years,  and  the  act  under  which  the 
prisoner  was  convicted  and  sentenced  provides  for  imprison- 
ment not  more  than  fifteen  years." 
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The  court  erred  in  holding-  that  the  sentence  was  void. 

For  other  errors  appearing  upon  the  record. 

Whereas,  by  the  law  of  the  land,  the  said  writ  of  habeas 
corpus  should  have  been  discharged,  and  the  prisoner  re- 
manded to  the  ■ penitentiary  to  serve  out  his  sentence. 

And  the  United  States  pray  that  the  order  and  judgment 
aforesaid  may  be  reversed,  annulled,  and  held  for  naught, 
and  for  such  other  relief  as  may  be  proper  in  the  premises. 

J.H., 
United  States  Attorney. 


No.  1935. 

Appeal  from  Commissioner  of  Patents  to  District  of  Columbia 

Court  of  Appeals  Where  Opposition  to  Trade  Mark 

Registration.  (1) 

[Caption.] 

To  the  Court  of  Appeals,  District  of  Columbia : 

Your  petitioner,  Thomas  Potter  Sons  &  Co.,  Inc.,  a  corpo- 
ration duly  organized  and  existing  under  the  laws  of  the 
State  of  Pennsylvania,  respectfuly  submits: 

That  it  is  a  manufacturer  of  linoleum  and  has  built  up  a 
large  and  valuable  reputation  for  the  manufacture  and  sale 
thereof ; 

That  there  was  published  in  the  Official  Gazette  of  the 
United  States  Patent  Office  under  date  of  August  17,  1915, 
in  volume  217,  page  1032  thereof,  a  /'otice  of  the  provisional 
allowance  of  the  application  for  the  registration  of  the  words 
"Ringwalt's  Linoleum"  with  an  oblong  figure  between  the 
words,  as  an  alleged  trade-mark  for  linoleum  to  the  Ringwalt 
Linoleum  Works  of  New  Brunswick,  New  Jersey,  the  appli- 
cation for  which  had  been  filed  May  29,  1915,  Serial  Num- 
ber 86,999 ; 

That  within  the  time  allowed  by  law  Thomas  Potter  Sons 
&  Co.,  Inc.,  filed  a  notice  of  opposition  to  the  grant  of  this 
alleged  trade-mark: 
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That  thereafter,  to-wit,  on  or  about  October  26,  1915, 
Ring^alt  Linoleum  Works  filed  a  motion  to  dismiss  said 
notice  of  opposition;  ' 

That  thereafter,  to-wit,  on  or  about  December  14,  1915, 
the  Examiner  of  Interferences  rendered  a  decision  granting 
said  motion,  dismissing  said  opposition  and  adjudging  that 
the  applicant,  Ringwalt  Linoleum  Works,  was  entitled  to 
register  the  mark  for  which  it  had  made  application; 

That  thereafter  pursuant  to  the  statutes  and  rules  of  prac- 
tice of  the  Patent  Office  in  such  case  made  and  provided, 
Thomas  Potter  Sons  &  Co.,  Inc.,  appealed  from  the  decision 
of  the  Examiner  of  Interferences  to  the  Commissioner  of 
Patents,  the  same  coming  on  to  be  heard  and  having  been 
submitted  a  decision  was  on  or  about  February  16,  1916. 
rendered  by  the  Commissioner  of  Patents  adverse  to  your 
petitioner,  and  sustaining  the  decision  of  the  Examiner  of 
Interferences ; 

That  thereafter,  on  or  about  March  8,  1916,  your  petitioner 
filed  a  motion  to  amend  its  notice  of  opposition; 

That  thereafter,  on  or  about  March  13,  1916,  the  Exam- 
iner of  Interferences  obtained  jurisdiction  from  the  commis- 
sioner to  hear  arid  determine  your  petitioner's  right  to  amend 
said  notice  of  opposition; 

That  thereafter,  on  or  about  March  15,  1916,  the  Exam- 
iner of  Interferences  rendered  a  decision  refusing  to  permit 
your  petitioner  to  amend  paragraph  2  of  its  notice  of  opposi- 
tion but  permitting  an  amendment  to  paragraph  3  thereof; 

That  thereafter,  on  or  about  March  16,  1916,  an  appeal 
was  taken  by  your  petitioner  from  the  decision  of  the  Exam- 
iner of  Interferences  refusing  to  permit  it  to  amend  par.'t- 
graph  2  of  its  notice  of  oppositon; 

That  said  appeal  came  on  to  be  heard  and  having  been 
argued  and  submitted  a  decision  was  on  or  about  March  27, 
1916,  rendered  by  the  commissioner  adverse  to  your  peti- 
tioner and  'Sustaining  the  decision  of  the  Examiner  of  Inter- 
ferences ; 
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That  thereafter,  on  or  about  March  30,  1916,  your  peti- 
tioner pursuant  to  section  9  of  the  act  of  February  20,  1905, 
and  section  9412  of  the  Revised  Statutes,  gave  notice  to  the 
Commissioner  of  Patents  of  its  appeal  to  this  Honorable 
Court  and  filed  with  him  in  writing  the  reasons  of  appeal ; 

That  the  Commissioner  of  Patents  has  furnished  your  peti- 
tioner with  a  certified  transcript  of  the  record  and  proceed- 
ings relating  to  said  opposition,  which  transcript  is  filed  here- 
with and  is  to  be  deemed  and  taken  as  a  part  hereof; 

Wherefore  your  petitioner  prays  that  its  said  appeal  may 
be  heard  upon  and  for  the  reasons  assigned  therefor  to  the 
commissioner,  and  that  said  appeal  may  be  determined  and 
the  decision  of  the  commissioner  be  revised  and  reversed, 
and  that  justice  may  be  done  in  the  premises. 

Thomas  Potter  Sons  &  Co.,  Inc., 

By  R.,  S.  &  P., 
Its  Attornys. 

(1)  33  Stat.  L.  727,  Sec.  9  of  Trade  Mark  Act  of  February  20, 
1905;  In  re  Standard  Oil  Co.,  39  App.  Cas.  "(D.  C.)  491   (1913). 

Taken  from  record  in  Potter  v.  Ringwalt  Linoleum  Works,  46 
App.  D.   C.  69. 


No.  1936. 

Petition  on  Appeal  from  the  Commissioner  of  Patents  to  the 

Court  of  Appeals  of  the  District  of  Columbia  in  an 

Interference  Case.(l) 

[Caption.] 
To  the  Court  of  Appeals  of  the  District  of  Columbia: 

Your  petitioner,  Charles  T.  Coe,  of  Kearny,  County  of 
Hudson,  and  State  of  New  Jersey,  respectfully  represents: 

That  he  is  the  original  and  first  inventor  of  certain  new 
and  useful  Improvements  in  Boiler  Cleaners. 

That  on  June  3,  1911,  in  the  manner  prescribed  by  law,  he 
presented  his  application  to  the  Patent  Office,  praying  that  a 
patent  be  issued  to  him  for  the  said  invention. 


1970 


APPELLATE    PROCEEDINGS. 


That  thereafter,  to-wit,  on  October  10,  1911,  an  interfer- 
ence proceeding  was  instituted  and  declared  between  his  said 
application  and  a  pending  application  of  one  Gideon  P. 
Brown,  filed  December  9,  1910,  for  a  similar  invention. 

That  the  subject  matter  of  said  interference  as  set  forth 
in  the  official  declaration  was  as  follows : 

Count  1.  In  a  soot  blower  for  water  tube  boilers  having 
iflidined  tubes,  a  set  of  nozzles  arranged  one  above  the  other 
in  vertical  series,  and  means  for  causing  said  nozzles  to  fol- 
low the  direction  of  the  tubes,  whereby  said  nozzles  swing 
in  planes  oblique  to  the  said  vertical  series  arrangement 
thereof,  there  being  a  vertical  supply  pipe  to  which  said 
nozzles  are  suitably  connected. 

Count  2.  In  a  soot  blower  for  water  tube  boilers  having 
inclined  tubes,  a  set  of  nozzles  arranged  one  above  the  other 
in  vertical  series,  and  means'  for  causing  said  nozzles  to  fol- 
low the  direction  of  the  tubes,  whereby  said  nozzles  swing 
in  planes  oblique  to  the  said  vertical  series  arrangement 
thereof,  there  being  a  wall  for  enclosing  said  boiler  having  a 
vertical  opening  in  the  side  thereof,  and  a  vertical  supply 
pipe  disposed  at  said  opening,  suitably  connected  with  said 
nozzles.  ' 

Count  3.  In  a  soot  blower  for  water  tube  boilers  having 
inclined  tubes,  a  set  of  nozzles  arranged  one  above  the  other 
in  vertical  series,  and  means  for  causing  said  nozzles  to  fol- 
low the  direction  of  the  tubes,  whereby  said  nozzles  swing 
in  planes  oblique  to  the  said  vertical  series  arrangement 
thereof,  and  means  for  moving  the  said  nozzles  toward  and 
away  from  the  boiler. 

Count  4.  In  a  soot  blower  for  water  tube  boilers  having 
inclined  tubes,  a  vertical  header,  a  set  of  movable  nozzles  for 
said  vertical  header,  arranged  one  above  the  other,  and  means 
for  causing  said  nozzles  to  follow  the  direction  of  the  tubes, 
whereby  said  nozzles  swing  in  planes  oblique  to  the  said 
vertical  header. 
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That  thereafter,  to-wit,  October  20,  1914,  the  case  having 
been  submitted  upon  the  preliminary  statement  and  evidence 
presented  by  the  parties  thereto,  the  Examiner  of  Interfer- 
ences rendered  a  decision  awarding  priority  of  invention  to 
Gideon  P.  Brown. 

That,  pursuant  to  the  statutes,  and  the  rules  of  practice 
in  the  Patent  Office  in  such  case  made  and  provided,  Charles 
T.  Coe  appealed  from  the  said  adverse  decision  of  the  Exam- 
iner of  Interferences  to  the  Board  of  Examiners-in-Chief, 
and  the  case  having  been  argued  and  submitted  to  said  board, 
a  decision  was  rendered  by  said  board  on  January  25,  1915, 
affirming  the  decision  of  the  Examiner  of  Interferences. 

That  thereafter,  pursuant  to  said  statutes  and  rules,  Charles 
T.  Coe  appealed  from  the  said  adverse  decision  of  the  Board 
of  Examiners-in-Chief  to  the  Commissioner  of  Patents,  and 
the  same  coming  on  to  be  heard  and  hiving  been  argued  and 
submitted,  a  decision  was,  on  June  29,  1915,  rendered  by 
the  commissioner  adverse  to  3'our  petitioner,  affirming  the 
decision  of  the  Board  of  Examiners-in-Chief  and  awarding 
priority  of  invention  to  the  said  Gideon  P.  Brown. 

That  on  August  14,  1915,  your  petitioner,  pursuant  to  sec- 
tions 4912  and  4913,  Rev.  Stat.,  United  States,  gave  notice 
to  the  Conimissioner  of  Patents  of  his  appeal  to  this  Honor- 
able Court  from  his  decision  awarding  priority  of  invention 
to  said  Gideon  P.  Brown,  as  foresaid,  and  filed  with  him, 
in  writing,  the  following  reasons  of  appeal: 

1.  The  Commissioner  of  Patents  erred  in  awarding  pri- 
ority to  the  contestant  Brown  in  view  of  the  proven  prior 
reduction  to  practice  of  the  party  Coe. 

2.  The  Commissioner  of  Patents  erred  in  narrowly  con- 
struing the  issues. 

3.  The  invention  is  broadly  new  and  the  construction 
proven  to  have  been  made  by  Coe  and  reduced  to  practice  by 
him  at  the  Worthington  Pump  Company's  works  at  Harri- 
son, N.  J.,  the  latter  part  of  1909,  represents  an  embodiment 
of  the  invention  of  all  of  the  issues  and  the  Commissioner 
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of  Patents  erred  in  not  according  Coe  the  benefit  of  this  date 
as  a  reduction  to  practice  of  the  invention  of  the  issues. 

4.  The  Commissioner  of  Patents  erred  in  not  hdding  and 
deciding  that  the  outermost  tubes  of  the  boiler  were  not  the 
"means  for  causing  said  nozzles  to  follow  the  direction  of 
the  tubes"  (the  remaining  tubes). 

5.  The  Commissioner  of  Patents  erred  in  holding  and 
deciding  that  there  was  no  such  device  disclosed  in  the  Coe 
reduction  as  would  correspond  to  means  for  causing  the 
nozzles  to  follow  the  direction  of  the  tubes  when  power  is 
applied. 

6.  The  Commissioner  of  Patents  erred  in  construing  the 
claims  as  not  to  be  readable  on  the  construction  wherein  the 
"all  inclusive  means"  would  include  a  handle  for  operating 
the  nozzle,  a  handle  plios  any  guide  irrespective  of  the  loca- 
tion of  the  guide. 

7.  The  Commissioner  of  Patents  erred  in  failing  to  follow 
the  practice  as  announced  by  this  court  in  the  case  of  Kirby 
V.  Clements,  decided  May  28,  1915;  Miel  v.  Young,  29  App. 
D.  C;  481;  Lindmark  v.  Hodgkins,  31  App.  D.  C.  612,  and 
in  view  of  the  practice  established  by  the  court  it  was  the 
commissioner's  duty  to  "give  to  claims  the  broadest  interpre- 
tation which  they  will  reasonably  support." 

8.  The  Commissioner  of  Patents  erred  in  not  awarding 
priority  to  Coe  in  view  of  the  facts  of_  record. 

That  the  Commissioner  of  Patents  has  furnished  your  peti- 
tioner a  certified  transcript  of  the  record  and  proceedings 
relating  to  said  interference  case,  which  transcript  is  filed 
herewith  and  is  to  be  deemed  and  taken  as  a  part  hereof. 

Wherefore,  your  petitioner  prays  that  his  said  appeal  may 
be  heard  upon  and  for  the  reasons  assigned  therefor  to  the 
commissioner,  as  aforesaid,  and  that  said  appeal  may  be 
determined  and  the  decision  of  the  commissioner  be  revised 
and  reversed,  that  justice  may  be  done  in  the  premises.  (1) 

C.  &  M., 
Attorneys. 
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COMMISSIONER'S  CERTIFICATE. 

United  States  of  America, 
Department  of  the  Interior, 
United  States  Patent  Office. 

To  all  to  whom  these  presents  shall  come,  Greeting: 

This  is  to  certify  that  the  annexed  is  a  true  copy  from  the 
Records  of  this  Office  of  Certain  Papers,  including  printed 
testimony  as  used  before  the  Office,  in  the  matter  of  Inter- 
ference Number  33,832,  Coe  v.  Brown,  Subject-Matter: 
Boiler  Cleaners;  said  Papers  being  the  Record  for  the  Court 
of  Appeals  of  the  District  of  Columbia. 

Attached,  hereto,  is  the  Index  of  said  Record. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and 
caused  the  seal  of  the  Patent  Office  to  be  affixed  at  the  City 
of  Washington,  this  25th  day  of  September,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  fifteen  and  of  the, 
Independence  of  the  United  States  of  America  the  one  hun- 
dred and  fortieth. 

[Seal  Patent  Office,  United  States  of  America.] 

J.  T.  Newton, 
Acting  Commissioner  of  Patents. 

(1)  See  27  Stat.  L.  436,  Act  of  February  9,  1893. 

Taken  from  record  in  Coe  v.  Brown,  44  App.  D.  C.  455. 

Transcript  on  appeal  in  equity  and  admiralty  is  provided  for  by 
R.  S.  U.  S.  Sec.  698,  which  requires  that  transcript  and  copies  of 
the  proofs,  entries  and  papers  on  file,  shall  be  transmitted  to  the 
Supreme  Court. 

This  statute  is  also  applicable  to  the  Circuit  Court  of  Appeals,  by 
the  provisions  of  the  Act  of  March  3,  1891,  26  Stat.  L.  836,  Sec.  11. 

See  also.  Act  of  February  13,  1911,  36  Stat.  L.  901,  being  an  act  to 
diminish  the  expense  of  proceedings  on  appeal  or  error,  or  certiorari. 
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APPEALS  TO  THE  SUPREME  COURT  FROM  A 
DISTRICT  COURT. 

No.  1937. 

Petition  for  Appeal  to  the  Supreme  Court  of  the  United 

States.  (1) 

The  District  Court  of  the  United  States  for  the  Dis- 
trict of  . 


A.  B.,  Plaintiff 

vs. 
C.  D.,  Defendant. 


! 


The  above  named  plaintiff  [or  defendant],  conceiving  him- 
self aggrieved  by  tl^e  decree  made  and  entered  on  the 


day  of ,  in  the  above  entitled  cause,  does  hereby  appeal 

from  said  order  and  decree  to  the  Supreme  Court  of  the 
United  States,  for  the  reasons  specified  in  the  assignment  of 
errors,  which  is  filed  herewith,  and  prays  that  this  appeal  may 
be  allowed,  and  that  a  transcript  of  the  record,  proceedings, 
and  papers  upon  which  said  order  was  made,  duly  authenti- 
cated, may  be  sent  to  the  Supreme  Court  of  the  United  States. 

Y.  &  Y., 
Attorneys  for  Plaintiff. 

Dated  this day  of ,  A.  D. 


The  foregoing  claim  of  appeal  is  allowed.  H.  F., 

Dated  .  Circuit  Judge. 

(1)  The  jurisdiction  on  appeal  from  the  Supreme  Court  to  the 
District  Court  is  conferred  by  Judicial  Code,  Sec.  238,  which  brought 
forward  provisions  of  Sec.  S  of  the  Act  of  March  3,  1891,  creating  the 
Circuit  Court  of  Appeals,  the  Judicial  Code  section  being  enacted  in 
36  Stat.  L.  1157,  and  amended  in  38  Stat.  L.  804. 

For  other  statutory  .provisions  conferring  power  of  review  upon 
the  Supreme  Court  from  the  District  Court,  see  the  note  at  page 
2803  above. 
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Judicial  Code,  Sec.  238,  is  based  on  Sec.  S  of  Act  of  March  3, 
1891,  but  made  to  include  the  District  Courts  of  Hawaii  and  Porto 
Rico. 

Note  that  the  Code  section  has  never  included  the  provisions  of 
Sec.  5  relative  to  crimes  or  the  jurisdiction  of  the  Supreme  Court 
respecting  state  courts,  and  citations  of  old  Sec.  S  of  the  Act  of 
1891  must  be  viewed  with  these  omissions  in  mind.  Appeals  are 
subject  to  the  same  rules  as  writs,  of  error.     R.  S.  U.  S.,  Sec.  1012. 

Judicial  Code,  Sec.  247,  provides  for  error  and  appeal  to  Supreme 
Court  from  the  District  Court  of  Alaska,  in  prize  cases  and  in  the 
three  usual  cases  of  federal  question,  namely,  cases  involving  the 
construction  or  application  of  the  constitution  of  the  United  States, 
the  constitutionality  of  a  law  of  the  United  States  or  the  construction 
or  validity  of  a  treaty,  and  where  the  constitution  or  statute  of  a 
state  is  alleged  to  be  in  contravention  of  the  constitution  of  the 
United  States. 

Where  review  is  sought  by  error  instead  of  properly  on  appeal, 
or  vice  versa,  the  mistake  shall  be  disregarded  and  the  court  shall 
proceed  as  if  the  proper  proceeding  had  been  had.  Act  of  September 
6,  1916,  39  Stat.  L.  727. 

This  petition  should  be  entitled  in  the  court  in  which  the  trial  was 
had  together  with  an  assignment  of  errors  before  the  appeal  will  be 
allowed.  Sup.  Ct.  Rule  35.  A  formal  petition  is  not  absolutely 
necessary.  The  approving  of  an  appeal  bond  or  the  signing  of  a 
citation  has  been  held  a  sufficient  allowance.  R.  R.  Co.  v.  Bradleys, 
7  Wall.  577;  Brown  v.  McConnell,  124  U.  S.  489;  Brandies  v.  Cochrane, 
105  U.  S.  262. 

An  appeal  may  bj  allowed  in  term  time  or  in  vacation  by  any 
justice  of  the  Supreme  Court  or  any  judge  of  the  District  Court 
within  his  district.     Sup.  Ct.  Rule  36. 

An  appeal  from  a  District  Court  to  the  Supreme  Court  of  the 
United  States  must  be  taken  within  three  months  after  the  entry  of 
the  final  decree  in  the  court  below.  Act  of  September  6,  1916,  39 
Stat.  L.  727.  The  time  does  not  begin  to  run  until  the  decree  is 
entered  and  petition  for  rehearing  disposed  of. 

An  appeal  is  the  only  proper  method  of  reviewing  a  decree  in 
equity  or  in  admiralty.  Walker  v.  Dreville,  12  Wall.  440;  McCollum 
V.  Eager,  2  How.  61. 

An  appeal  from  a  District  Court  will  lie  to  the  Supreme  Court  of 
the  United  States  if  the  jurisdiction  of  the  District  Court  rests  solely 
on  the  ground  that  the  suit  arises  under  the  constitution,  laws  and 
treaties  of  the  United  States,  Am.  Sugar  Co.  v.  New  Orleans,  18'' 
U.  S.  277;  or  if  after  the  jurisdiction  of  the  District  Court  attaches 
on  the  ground  of  diverse  citizenship  issues   are   raised,  the   decision 
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of  which  brings  the  case  within  either  of  the  classes  set  forth  in 
Sec.  5  of  the  Act  of  March,  3,  1891,  26  Stat.  L.  826;  Loeb  v.  Columbia 
Trustees,  179  U.  S.  472. 

Jurisdiction  does  not  depend  upon  the  amount  in  dispute  in  cases 
taken  by  writ  of  error  or  appeal  from  the  District  Courts  to  the 
Supreme  Court  of  the  United  States  under  the  Judicial  Code,  Sec. 
238.     The  Paquete  Habana,  175  U.  S.  683. 

Where  Jurisdiction  is  in  Issue.  There  are  many  interesting  recent 
cases  turning  on  the  question  whether  jurisdiction  is  properly  in 
issue  and  consequently  whether  the  appeal  lies  directly  from  the 
District  Court  to  the  Supreme  Court. 

In  Mitchell  Coal  Co.  v.  Penn.  R.  Co.,  192  Fed.  475,  112  C.  C.  A. 
637,  the  question  whether  under  the  Interstate  Commerce  Act  relief 
must  not  be  applied  for  to  the  Interstate  Commerce  Commission 
before  seeking  a  remedy  in  the  District  Court,  is  jurisdictional; 
in  Merriam  Co.  v.  Saalfield,  241  U.  S.  22,  60  L.  Ed.  868,  where  sub- 
stituted service  against  a  non-resident  was  quashed;  in  Cuyahoga 
River  Power  Co.  v.  Akron,  240  U.  S.  462,  60  L.  Ed.  743,  where  a 
federal  question  was  held  to  be  involved  in  whether  a  power  com- 
pany could  prevent  a  municipality  from  appropriating  the  waters  of 
a  streani,  where  the  bill  was  dismissed  because  of  non-involvement 
of  the  jurisdictional  amount;  in  Pinel  v.  Pinel,  240  U.  S.  594,  60  L. 
Ed.  817;  Rogers  v.  Hennepin  Co.,  239  U.  S.  621,  60  L.  Ed.  469;  Glen- 
wood  Co.  v.  Mutual  Light  Co.,  239  U.  S.  121,  60  L.  Ed.  174. 

Whether  a  case  arose  under  the  patent  laws,  in  Amer.  Well  Works 
V.  Layne,  241  U.  S.  257,  60  L.  Ed.  987;  and  in  Geneva  Furniture  Mfg. 
Co.  V.  Karpen,  238  U.  S.  254,  59  L.  Ed.  1295;  Briggs  v.  United  Shoe 
Mchy.  Co.,  239  U.  S.  48,  60  L.  Ed.  138. 

On  the  question  whether  jurisdiction  is  in  issue  the  following 
cases  are  illustrative:  Metropolitan  Water  Co.  v.  Kaw  Valley,  223 
U.  S.  519,  56  L.  Ed.  SX;  Ex  parte  Jim  Hong,  211  Fed.  73,  127  C. 
C.  A.  569;  U.  S.  v.  New  York  Co.,  235  U.  S.  327,  59  L.  Ed.  253; 
Lamar  v.  U.  S.,  240  U.  S.  60,  60  L.  Ed.  526;  Male  v.  Atchison,  etc., 
R.  Co.,  240  U.  S.  97,  60  L.  Ed.  544.  Especially  see  U.  S.  v.  Congress 
Constr.  Co.,  222  U.  S.  199,  '56  L.  Ed.  163;  Gilbert  v.  David,  235  U  S. 
561,  59  L.  Ed.  360;  Bogart  v.  Sou.  Pac.  R.  Co.,  228  U.  S.  137,  57  L. 
Ed.  768. 

Where  jurisdiction  is  the  sole  question  the  review  can  be  only  by 
the  Supreme  Court.  Amer.  Sugar  Ref.  Co.  v.  New  Orleans,  181  U. 
S.  277,  45  L.  Ed.  859;  Davis  v.  Cleveland  R.  Co.,  217  U.  S.  157,  54 
L.  Ed.  708;  Kentucky,  etc.,  Board  v.  Lewis,  176  Fed.  556,  100  C.  C. 
A.  208. 

Where  an  appeal  is  taken  direct  to  Supreme  Court  on  question 
of  jurisdiction  and  error  to  the  Circuit  Court  of  Appeals,  the  latter 
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court  can  not  compel  an  election.  Lamar  v.  U.  S.,  241  U.  S.  103, 
60  L.  Ed.  912 

Questions  relating  to  proper  service  of  process  involve  matters  of 
jurisdiction,  and  fall  within  Sec.  238.  Merriam  Co.  v.  Saalfield,  241 
U.  S.  22,  60  L.  Ed.  868;  Herndon-Carter  Co.  v.  Norris,  224  U.  S. 
496,  56  L.  Ed.  857;  Mech.  Appl.  Co.  v.  Castleman,  215  U.  S.  437,  54 
L.  Ed.  27Z  Illustrative  cases  may  be  found  in  Amer.  Co.  v.  Layne, 
241  U.  S.  257,  60  L.  Ed.  987;  Latta,  etc.,  Constr.  Co.  v.  The  Raith- 
moor,  241  U.  S.  166,  60  L.  Ed.  937. 

Prize  Causes.  In  prize, causes  the  Circuit  Court  of  Appeals  has 
no  jurisdiction  over  the  final  sentence  or  decree,  but  review  is  direct 
from  the  District  Court  by  the  Supreme  Court  regardless  of  amount 
involved  and  without  any  certificate  by  the  district  judge.  Judicial 
Code,  Sees.  128  and  238;  R.  S.  U.  S.,  Sec.  1009;  The  Paquete  Habana, 
175  U.  S.  677,  44  L.  Ed.  320;  Withenbury  v.  U.  S.,  5  Wall.  819,  18  L. 
Ed.  613. 

Special  Grounds  for  Appeal — (a)  Involving  Interstate  Commerce. 
By  the  Act  of  October  22,  1913,  the  Commerce  Court  was  abolished 
and  its  jurisdiction  transferred  to  the  District  Court,  and  when  suit 
is  brought  to  enforce,  suspend  or  set  aside  an  order  of  the  Interstate 
Commerce  Commission,  appeal  from  the  decision  of  the  District 
Court  is  direct  to  the  Supreme  Court,  the  time  limit  being  sixty 
days.  And  when  interlocutory  injunction  concerning  an  order  of 
the  Interstate  Commerce  Commission  is  sought,  the  order  of  the 
District  Court  thereon  may  be  appealed  direct  to  the  Supreme  Court, 
the  time  therefor  being  limited  to  thirty  days. 

(b)  Involving  Anti-Trust  Acts.  By  the  Act  of  June  25,  1910,  36 
Stat.  L.  854,  suits  in  equity  arising  under  the  so-called  Sherman 
Anti-Trust  Law  of  1890,  or  the  Interstate  Commerce  Law  of  1887, 
wherein  the  United  States  is  complainant,  may  be  appealed  direct 
from  the  District  Court  to  the  Supreme  Court,  and  the  time  is 
limited  to  sixty  days. 

Appeals  in  habeas  corpus  cases  may  go  directly  to  Supreme 
Court  under  Sec.  238.  Kelley  v.  Griffin,  241  U.  S.  6,  60  L.  Ed.  861 ; 
Bingham  v.  Bradley,  241  U.  S.  511,  60  L.  Ed.  1136;  Henry  v.  Henkel. 
235  U.  S.  219,  59  L.  Ed.  203. 

When  is  Appeal  "Taken."  An  appeal  is  "taken''  under  the  pro- 
visions of  Sec.  11  of  the  Act  of  March  3,  1891,  26  Stat.  L.  829,  and 
under  R.  S.  U.  S.,  Sec.  1008,  when  a  petition  therefor  has  been  filed 
in  the  office  of  the  lower  court  with  the  assignment  of  errors,  and 
has  been  allowed.  Green  v.  Lynn,  87  Fed.  839,  31  C.  C.  A.  248; 
Randall  v.  Foglesong  Mch.  Co.,  200  Fed.  741  (6  C.  C.  A.),  following 
many  cited  decisions  at  page  743  to  the  effect  that  the  appeal  is  not 
"taken"  until  it  is  "in  some  way  presented  to  the  court  which  made 
the  decree  appealed  from,  thereby  putting  an  end  to  its  jurisdiction 
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over  the  cause,   and  making  it  its   duty  to   send  it  to  the  appellate 
court." 

Constitutionality  Involved.  Where  the  validity  or  construction  of 
a  treaty  is  drawn  in  question,  the  question  must  be  substantial. 
Chin  Fong  v.  Backus,'  241  U.  S.  1,  60  L.  Ed.  859.  This  Sec.  238  of 
the  statute  is  given  a  comprehensive  review  and  application  in 
Altman  v.  U.  S.,  224  U.  S.  583,  56  L.  Ed.  894. 

Although  federal  jurisdiction  is  invoked  because  of  the  federal 
question,  all  questions  presented  should  be  determined  regardless  of 
the  decision  upon  the  federal  question  or  whether  it  was  decided  at 
all.  L.  &  N.  Ry.  Co.  v.  Finn,  235  U.  S.  601,  59  L.  Ed.  379;  North- 
western Laundry  v.  Des  M'oines,  239  U.  S.  486,  60  L.  Ed.  396. 

Where  a  case  involves  solely  the  question  of  constitutionality 
under  the  federal  constitution,  the  Supreme  Court  has  exclusive 
appellate  jurisdiction;  this  has  been  many  times  decided.  Spreckles 
Sugar  Ref.  Co.  v.  McClain,  192  U.  S.  397,  48  L.  Ed.  496. 

But  where  other  matters  are  also  involved  upon  which  error 
would  lie  to  the  Circuit  Court  of  Appeals,  the  defeated  party  may 
elect  whether  to  go  to  the  Supreme  Court  or  to  the  Circuit  Court 
of  Appeals.  Hooper  v.  Remmel,  165  Fed.  336,  91  C.  C.  A.  322; 
Harris  v.  Rosenberger,  145  Fed.  449,  76  C.  C.  A.  225;  certiorari 
denied  in  203  U.  S.  591,  51  L.  Ed.  331. 

As  to  cases  where  the  constitution  or  law  of  a  state  is  claimed 
to  be  in  contravention  of  the  constitution  of  the  United  States,  see: 

(a)  The  mere  construction  of  a  statute  does  not  present  a  federal 
question.  Kruse  v.  Monongahela  River  Consolidated  Coal  Co.,  211 
U.  S.  4185,  -53  L.  Ed.  294. 

(b)  Where  the  Supreme  Court  of  a  state  held  a  statute  in  con- 
travention of  the  state  and  the  federal  constitutions,  after  the  trial 
of  the  case  in  the  District  Court  involving  the  question  of  con- 
stitutionality, the  Supreme  Court  will  not  decide  the  question  of 
conflict  with  the  federal  constitution,  but  will  follow  the  state 
court  on  the  question  of  conflict  with  the  state  constitution.  Metzger 
Motor  Car  Co.  v.  Parrott,  233"  U.  S.  36,  58  L.  Ed.  837. 

(c)  In  order  to  come  within  the  provision  of  the  constitution  of 
the  United  States  regarding  impairment  of  the  obligation  of  a  con- 
tract, the  alleged  impairment  must  be  due  to  some  act  of  the 
legislative  power  of  the  state,  not  by  a  decision  of  the  judicial  de- 
partment only.  When  a  state  court  has  declared  valid  a  state 
statute  which  impairs,  the  obligation  of  contract  alleged  to  be  in 
contravention  of  the  federal  constitution,  a  question  arises  upon 
which  the  jurisdiction  of  the  Supreme  Court  may  be  invoked  by 
error  proceedings.  Moore-Mansfield  Constr.  Co.  v.  Electrical  In- 
stallation Co.,  234  U.  S.  619,  58  L.  Ed.  1503. 


APPEALS    FROM    DISTRICT    COURTS.  2979 

(d)  Whether  ordinances  of  a  municipality  imposing  license  fees 
are  in  contravention  of  the  federal  constitution  is  a  question  upon 
which  error  direct  from  the  District  Court  to  the  Supreme  Court 
may  be  predicated.  Boise  Artesian  Water  Co.  v.  Boise  City,  230  U. 
S.  84,  57  L.  Ed.  1400. 

As  to  cases  where  the  constitutionality  of  any  law  of  the  United 
States  is  drawn  in  question,  see  Altman  v.  U.  S.,  224  U.  S.  583,  56 
L.  Ed.  894,  a  revenue  case  involving  a  treaty;  Essex  v.  N.  Eng.  Tel. 
Co.,  239  U.  S.  313,  60  L.  Ed.  301;  Amer.  Sugar  Refining  Co.  v.  U.  S., 
21L  U.  S.  155,,  53  L.  Ed.  129. 

As  to  cases  involving  the  "'construction  or  application  of  the 
constitution  of  the  United  States,"  see  La.  R.,  etc.,  Com'n.,  v.  Mor- 
gan's, etc.,  R.  R.,  195  Fed.  66,  115  C.  C.  A.  127,  involving  commerce 
clause  of  the  constitution;  Empire  State  Mining  Co.  v.  Hanley,  205 
U.  S.  225,  51  L.  Ed.  ll'i,  involving  right  to  jury  trial;  Pierce  v. 
Creecy,  210  U.  S.  387,  52  L.  Ed.  1113,  involving  extradition  provisions 
of  the  constitution;  Apapas  v.  U.  S.,  233  U.  S.  587,  58  L.  Ed.  1104, 
involving  constitutional  guaranty  against  compulsory  self-incrimi- 
nation. 

Orders  of  a  state  commission  fixing  railroad  rates  under  legis- 
lative authority  are  state  laws  within  the  meaning  of  Judicial  Code, 
Sec.  238,  allowing  direct  review  of  District  Court  in  cases  in  which 
a  law  of  a  state  is  claimed  to  contravene  the  constitution  of  the  United 
States.  Arkadelphia  M'illing  Co.  v.  St.  L.  S.  W.  Ry.  Co.,  249  U.  S. 
134,  63  L.  Ed.  517.  Likewise,  the  orders  of  a  state  board  of  health 
under  state  pure  food  law.  Corn  Products  Co.  v.  Eddy,  249  U.  S.  427, 
63  L.  Ed.  689. 

Where  the  District  Court  finally  enjoined  the  enforcement  of  a 
state  law  and  the  Supreme  Court  reversed  and  ordered  dismissal 
and  its  mandate  allowed  further  proceedings  in  conformity  with 
the  opinion  and  decree,  according  to  right  and  justice,  the  District 
Court  has  power  thereafter  to  determine  and  decree  damages  arising 
under  the  injunction  bonds  prior  to  the  decree  reversed,  and  its 
decree  as  to  damages  is  part  of  the  main  cause  and  itself  also 
directly  appealable  to  the  Supreme  Court.  Arkadelphia  Co.  v. 
St.  L.  S.  W.  Ry.,  249  U.  S.   134,  63  L.   Ed.  517. 

Where,  under  Judicial  Code,  Sec.  266,  the  jurisdiction  of  the  Dis- 
trict Court  is  invoked  on  constitutional  grounds,  the  Supreme  Court 
may  review  the  whole  case  on  appeal  from  an  order  denying  pre- 
liminary injunction.  Van  Dyke  v.  Geary,  244  U.  S.  39,  61  L.  Ed. 
973;  L.  and  N.  Ry.  Co.  v.  Garrett,  231  U.  S.  298,  58  L.  Ed.  229. 

Where  application  for  injunction  is  made  under  Judicial  Code, 
Sec.  266,  and  denied  and  the  action  is  dismissed,  the  appeal  to  the 
Supreme   Court  is   under  Sec.  238,   not  266,  since  the   denial   of  the 
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interlocutory    application    was    merged    in    the   final    decree.      Shaflfer   v. 
Carter  252  U.  S.  37,  44,  64  L.  Ed.  445u 

As  to  the  scope  of  the  review  by  the  Supreme  Court,  see  Bien 
V.  Robinson,  208  U.  S.  423,  52  L.  Ed.  556  Male  v.  Atchison,  Topeka 
and  Santa  Fe  Ry.  Co.,  240  U.  S.  97,  60  L.  Ed.  544;  Mitchell  Coal 
Co.  V.  Penna.  R.  Co.,  230  U.  S.  247,  57  L.  Ed.  1472;  N.  A.  Cold 
Storage  Co.  v.  Chicago,  211  U.  S.  306,  53  L.  Ed.  195. 

Both  law  and  facts  come  under  the  review  on  appeal  direct  from 
decree  of  the  District  Court- to  Supreme  Court,  granting  an  injunc- 
tion against  enforcement  of  an  ordinance  as  contravening  the  four- 
teenth amendment.  Cincinnati  v.  C.  &  H.  Traction  Co.,  245  U.  S. 
446,  62  L.  Ed.  389. 

Certificate  by  District  Judge.  A  certificate  is  not  necessary  for 
the  review,  and  if  made  can  not  limit  the  scope  of  the  court's 
review.     Giles  v.  Harris,  189  U.  S.  475,  m  L.  Ed.  909. 

A  formal  certificate  is  not  a  pre-requisite  to  the  review  provided 
for  by  Sec.  238;  where  the  record  shows  that  the  case  was  dismissed 
by  the  District  Court  for  want  of  jurisdiction  it  is  sufficient  to 
take  the  place  of  a  certificate.  Herndon-Carter  Co.  v.  Norris,  224 
U.  S.  496,  56  L.  Ed.  857;  Lathrop  Co.  v.  Interior  Construction  Co., 
215  U.  S.  246,  54  L.  Ed.  Ml;  U.  S.  v.  Larkin,  208  U.  S.  333,  52  L.  Ed. 
517;  Courtney  v.  Pradt,  196  U.  S.  89,  49  L.  Ed.  398;  Mississippi  R. 
R.  Com'n  v.  Louisville,  etc.,  Ry.  Co.,  225  U.  S..  272,  56  L.  Ed.  1087; 
Apapas  V.  U.  S.,  283  U.  S.  5S7,  58  L.  Ed.  1104. 

Final  Decree.  Whether  a  decree  appealed  from  is  final  is  ascer- 
tained from  the  face  of  the  decree.  Paducah  v.  East  Tenn.  Coal  Co., 
229  U.  S.  476,  57  L.'Ed.  1286. 

Where  a  motion  for  new  trial  or  a  petition  for  rehearing  has  been 
presented  to  the  trial  court,  the  judgment  is  still  under  the  control 
of  that  court  and  is  not  final  until  such  motion  is  disposed  of.  U.  S. 
V.  Ellicott,  223  U.  S.  524,  539,  56  L.  Ed.  535. 
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No.  1938. 

Bond  on  Appeal  from  a  District  Court  to  the  Supreme  Court 
of  the  United  States.  (1) 

Know  all  men  by  these  presents,  that  we,  A.  B.,  as  prin- 
cipal, and  S.  R.  and  G.  H.,  as  sureties,  are  held  and  firmly 

bound  unto  C.  D.  in  the  full  and  just  sum  of ($ ) 

dollars  to  be  paid  to  the  said  C.  D.,  his  certain  attorneys,  ex- 
ecutors, administrators  or  assigns:  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of ,  A.  D. 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and  . 

Whereas,  lately  at  a  District  Court  for  the  day  of 

in  a  suit  depending  in  said  court,  between  A.  B.,  plain- 


tiff, and  C.  D.,  defendant,  a  decree  was  rendered  against  the 
said  A.  B.  and  the  said  A.  B.  having  obtained  an  appeal  and 
filed  a  copy  thereof  in  the  clerk's  office  of  the  said  court  to 
reverse  the  decree  in  the  aforesaid  suit,  and  a  citation 
directed  to  the  said  C.  D.,  citing  and  admonishing  him  to 
be  and  appear  at  a  session  of  the  Supreme,  Court  of  the 
United  States  to  be  holden  at  the  city  of  Washington,  on 

the (2)  day  of next. 

Now,  the  condition  of  the  above  obligation  is  such,  that  if 
the  said  A.  B.  shall  prosecute  his  appeal  to  efifect,  and  answer 

all  damages  and  costs  if  he  fail  to  make plea  good,  then 

the  above  obligation  to  be  void;  else  to  remain  in  full  force 
and  virtue. 

Sealed  and  delivered  in  presence  of  A.  B.   [Seal.] 

S.  M.  S.  R.  [.s-^;.] 

R.  T.  G.  H.   [Seal.] 

Approved  by 

John  M.  Harlan,  (3) 
Associate  Justice  of  the  Supreme 
Court  of  the  United  States. 
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(i)  An  appeal  bond  is  ordinarily  essential  to  the  prosecution  of  an  appeal, 
although  it  is  not  to  the  taking  of  an  appeal.  R.  S.  sec.  looo  and  sec. 
1012;  Dodge  vs.  Knowles,  114  U.  S.  430;  The  Dos  Hermanos,  10  Wheat. 
311.  It  has  been  permitted  to  be  given  by  the  appellant  in  the  Appellate 
Court.  Anson  Bangs  &  Co.  vs.  Blue  Ridge  R.  Co.,  23  How.  i;  Sey- 
mour vs.  Freer,  5  Wall.  822. 

As  to  the  form  of  bond  to  answer  all  damages  and  costs  if  he  fail  to 
make  such  plea  good  see  Gay  vs.  Parpart,  loi  U.  S.  391 ;  Chateaugay  Ore  & 
Iron  Co.  vs.  Blake,  35  Fed.  Rep.  804;  Peacp  River  Phosphate  Co.  vs.  Ed- 
wards, 70  Fed.  Rep.  728,  17  C.  C.  A.  358.  The  bond  should  be  made  . 
payable  to- the  appellee.  Bigler  vs.  Waller,  12  Wall.  142,  and  to  no  other 
person.    Davenport  vs.  Fletcher,   16  How.   142. 

The  amount  of  the  bond  is  fixed  by  the  judge  allowing  the  appeal.  He 
is  the  sole  and  exclusive  judge  of  what  it  should  be  and  his  decision  is  final 
unless  he  violates  a  statute  or  rule  of  practice.  Jerome  vs.  McCarter, 
21  Wall.  17. 

The  amount  of  the  bond  may  be  changed  in  a  proper  case  by  the  Apel- 
late Court.  Jerome  vs.  McCarter,  21  Wall.  17;  Williams  vs.  Claflin,  103 
U.  S.  753;  Harwood  vs.  Dieckerhoff,  117  U.  S.  200;  Johnson  vs.  Waters, 
108  U.  S.  4,  or  it  may  give  appellant  an  opportunity  to  furnish  new  security. 
Davis  vs.  Wakelee,  156  U.  S.  684-5 ;  Union  Pac.  R.  Co.  vs.  Callaghan,  161 
U.  S.  95- 

An  appeal  does  not  necessarily  operate  as  a.  supersedeas.  A  decree  in 
equity  is  superseded  in  the  same  manner  as  a  judgment  at  law.  R.  S. 
sec.  1007 ;  Adams  vs.  Law,  16  How.  148 ;  Hudgins  vs.  Kemp,  18  How.  535 ; 
Kitchen  vs.  Randolph  93  U.  S.  86. 

The  application  for  a  supersedeas  is  regularly  made  to  the  court  below 
and  not  to  the  Appellate  Court.  Covington  Stock  Yards  vs.  Keith,  121 
U.  S.  248. 

As  to  when  an  Appellate  Court  will  grant  a  supersedeas,  see  Hunt  vs. 
Oliver,  109  U.  S.  177;  R.  R.  Co.  vs.  Bradleys,  7  Wall.  575. 

The  approval  of  the  bond  need  not  be  in  writing.  Davidson  vs. 
Lanier,  4  Wall.  447,  nor  approved  in  open  court.  Hudgins  vs.  Kemp,  18 
How.  530. 

The  signing  of  a  citation  and  taking  oath  of  the  attorney  as  to  their 
sufficiency  has  been  held  to  be  a  sufficient  approval  of  the  bond.  Silver  vs. 
Ladd,  6  Wall.  440. 

(2)  The  date  inserted  at  this  point  should  be  the  date  at  which  the 
citation  is  returnable,  or  thirty  days  after  its  issue.  Sup.  Ct.  Rule  8,  par. 
5,  except  where   the   time   is-  extended   to   sixty  days,   in   same  rule. 

(3)  The  bond  may  be  approved  by  a  justice  of  the  Supreme  Court, 
or  by  any  district  judge  within  his  district,  or  any  circuit  judge 
assigned  to  a  District  Court.     Supreme  Court  Rule  36. 
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No.  1938a. 

Citation  to  Appellee  Signed  by  District  Judge. 

The  United  States  of  America,  ss. 
To  A.  B.   [or,  C.  D.],  Greeting: 

Whereas,  C.  D.  [or,  A.  B.],  has  lately  appealed  to  the 
Supreme  Court  of  the  United  States,  from  a  decree  lately 
rendered  in  the  District  Court  of  the  Unrted  States  for  the 

district'  of ,  made  in  favor  of  you,  the  said  A.  B. 

[or,  C.  D.],  and  has  filed  the  security  required  by  law;  you 
are  therefore  hereby  cited  to  appear  before  the  said  Supreme 

Court,  at  the  city  of  Washington,  on  the  — day  of  — — ■ 

next (2),  to  do  and  receive  what  may  appertain  to  justice 
to  be  done  in  the  premises. 

Given  under  my  hand  at  the  city  of ,  in  the cir- 
cuit, this  day  of  ,  in  the  year  of  our  Lord  opr 

thousand  eight  hundred  and . 

J-s., 

Judge  of  the  District  Court  of  the  United  States 
for  district  of  . 
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No.  1939. 

Citation  to  Appellee  Signed  by  Supreme  Court  Justice. 

The  United  States  of  America,  ss. 

The  President  of  the  United  States  to  C.  D. — Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at 
a  Supreme  Court  of  the  United  States,  at  the  city  of  Wash- 
ington, within  thirty  days  [or  sixty  days],  from  the  date  of 
this  writ,  pursuant  to  an  appeal,  duly  allowed  by  the  District 

Court  for  the ■  District  of ,  and  filed  in  the  clerk's 

office  of  said  court  on  the  day  of ,  A.  D.  ; 

in  a  cause  wherein  A.  B.  and  others  are  appellants,  and  you 
are  appellee,  to  show  cause,  if  any,  why  the  decree  rendered 
against  the  said  appellants  as  in  the  said  appeal  mentioned, 
should  not  be  corrected,  and  why  speedy  justice  should  not 
be  done  to  the  parties  in  that  behalf. 

Witness  the  Honorable  John  M.  Harlan,  associate  justice 

of  the  Supreme  Court  of  the  United  States  this day  of 

,  A.  D.  .  John  M.  Harlan, 

Associate  Justice  of  the  Supreme 
Court  of  the  United  States. 

Service  of  a  copy  of  the  within  citation  is  hereby  admitted 

this day  of ,  A.  D. .  R.  -Y., 

Attorney  for  Appellee. 

(1)  The  citation  may  bt  signed  by  a  justice  of  the  Supreme  Court 
or  by  the  judge  of  the  District  Court,  but  not  by  the  clerk.  R.  S., 
Sec.  999,  Supreme  Court  Rule  36.  It  should  be  made  returnable 
within  thirty  days  from  the  date  of  the  signing  and  served  before 
the  return  day.  Supreme  Court  Rule  8,  par.  S,  except  where  the 
time  has  been  extended  thereby. 

Where  a  party  dies  before  an  appeal  is  allowed  the  suit  should  be 
revived  and  the  citation  addressed  to  the  proper  party  in  the  record 
at  that  time.  Bigler  v.  Waller,  12  Wall.  142.  The  citation  may  be 
served  upon  the  attorney  for  the  appellee  in  the  court  below.  Bacon 
V.  Hart,  1  Black  38;  Bigler  v.  Waller.  12  Wall.  142,  even  though  the 
attorney  has  withdrawn  from  the  case.  U.  S.  v.  Curry,  6  How.  106. 
The  service  should  be  personal.  A  copy  of  the  citation  sent  by  mail 
is  not  sufficient.    Tripp  v.  Santa  Rosa  St.  Ry.  Co.,  144  U.  S.  126. 
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The  practice  with  reference  to  citations  in  matters  of  appeals  is  laid 
down  by  the  Supreme  Court  in  Jacobs  vs.  George,  150  U.  S.  41 S,  as 
follows : 

"It  must  be  regarded  as  settled  that 

(i)  Where  an  appeal  is  allowed  in  open  court,  and  perfected  during  the 
term  at  which  the  decree  or  judgment  appealed  from  was  rendered,  no  ci- 
tation is  necessary. 

(2)  Where  the  appeal  is  allowed  at  the  term  of  the  decree  or  judgment, 
but  not  perfected  until  after  the  term,  a  citation  is  necessary  to  bring  in 
the  parties ;  but  if  the  appeal  be  docketed  here  at  our  next  ensuing  term, 
or  the  record  reaches  the  clerk's  hands  seasonably  for  that  term,  and  legal 
excuse  exists  for  lack  of  docketing,  a  citation  may  be  issued  by  leave  of 
this  court,  although  the  time  for  taking  the  appeal  has  elapsed. 

(3)  Where  the  appeal  is  allowed  at  a  terra  subsequent  to  that  of  the 
decree  or  judgment,  a  citation  is  necessary,  but  may  be  issued  properly  re- 
turnable, even  after  the  expiration  of  the  time  for  taking  the  appeal,  if 
the  allowance  of  the  appeal  were  before. 

(4)  But  a  citation  is  one  of  the  necessary  elements  of  an  appeal  taken 
after  the  term,  and  if  it  is  not  issued  and  served  before  the  end  of  the 
ensuing  term  of  this  court,  and  not  waived,  the  appeal  becomes  inoperative." 

Neither  the  issuing  of  the  citation  nor  the  giving  of  bond  is  jurisdictional. 
They  may  be  given  after  the  appeal  taken  and  after  the  two  years  within 
which  to  take  an  appeal.  Evans  vs.  The  State  Bank,  134  U.  S.  330;  Dodge 
vs.  Knowles,  114  U.  S.  430,  438;  The  Dos  Hermanos,  10  Wheat,  306,  31T. 

All  the  appellees  must  be  cited  to  appear.  The  citation  may.  be  issued 
from  the  Appellate  Court  before  the  end  of  the  next  ensuing  term  after  the 
allowance  of  the  appeal.  R.  R.  Eqiiip.  Co.  vs.  Southern  Ry.  Co.,  92  Fed. 
Rep.  541,  34  C.  C.  A.  S19;  Altenberg  vs.  Grant,  83  Fed.  Rep.  980,  28 
C.  C.  A.  244. 


No.  1940. 

Assignment  of  Errors  on  Appeal  from  a  District  Court  to  the 

Supreme  Court  of  the  United  States  (1),  Where 

Jurisdiction  in  Issue.' 

The  District  Court  of  the  United  States, District  of . 

■A.  B.,  Plaintiff,  ^ 

vs.  \  No.  . 

C.  D.,  et  al.,  Defendants.     ) 

The  plaintiff  prays  an  appeal  from  the  final  decree  of  this 
court  to  the  Supreme  Court  of  the  United  States,  and  assigns 
for  error: 
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First.  That  the  court  erred  m  sustaining  the  demurrer  to 
the  bill  and  dismissing-  the  bill. 

Second.  That  the  court  erred  in  granting  the  motion  to 
dissolve  the  temporary  injunction. 

The  plaintifif  prays  that  the  order  dissolving  the  temporary 
injunction  may  be  suspended  pending  the  appeal. 

.X.  &  X., 
Plaintiff's  Attorneys. 

(1)  The  assignment  of  errors  must  be  filed  in  the  District  Court 
before  the  appeal  is  granted  and  should  set  out  .separately  and  dis- 
tinctly each  error  asserted  and  intended  to  be  urged  in  the  Supreme 
Court.     Supreme  Court  Rule  35. 


No.  1941. 

Assignment  of  Errors  on  Appeal  from  a  District  Court  to  the 
Supreme  Court  of  the  United  States,  Where  Consti- 
tutionality of  State  Law  in  Question. 

The  District  Court  of  the  United  States,  District  of 

,  Division. 

The  A.  B.  Company,  Plaintiff, 

vs. 

C.  D.,  Defendant. 

The  plaintiff  prays  an  appeal  from  the  final  decree  of  this 
court  to  the  Supreme  Court  of  .the  United  States,  and  assigns 
for  error: 

First.  That  said  Act  of  the  General  Assembly  of  the  state 
of  Ohio,  passed  April  27,  1893,  is  in  contravention  of  the 
Constitution  of  the  United  States,  especially  of  the  interstate 
commerce  clause  of  sec.  8,  Art.  I ;  of  sec.  2,  Art.  IV,  and  of 
sec.  1,  Art.  XIV. 

Second.  That  said  Act  is  in  contravention  of  the  Constitu- 
tion of  the  state  of  Ohio,  especially  of  sees.  2  and  5  of  Art. 
XII,  and  of  sec.  1  of  Art.  II.  - 

Third.    That  said  Act  does  not  provide  a  method  for  the 
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taxation  of  the  property  of  telegraph  and  express  companies 
according  to  its  true  value  in  money,  as  required  by  the  Con- 
stitution of  the  state,  or  by  uniform  rule,  as  compared  with 
other  property  in  the  state,  but  is  really  an  attempt  to  enforce 
against  express  and  telegraph  companies  the  principal  busi- 
ness of  all  of  those  doing  business  in  the  state  of  Ohio  and 
in  the  United  States  being  interstate  commerce  the  payment 
of  a  tax  for  the  privilege  of  doing  such  business  in  such 
state,  by  placing  a  fictitious  value  upon  their  property. 

Fourth.  That  said  assessment  made  by  the  defendants 
against  the  plaintiff  was  not  upon  the  valuation  of  the  true 
value  in  money  of  the  plaintiff's  property  in  the  state  of  Ohio, 
or  upon  any  estimate  of  the  value  of  the  company's  telegraph 
lines  in  Ohio,  considered  as  property,  but  altogether  upon 
the  basis  of  other  considerations,  chiefly  the  market  value  of 
the  plaintiff's  capital  stock;  that  the  defendants  estimated 
the  total  capital  stock  of  the  plaintiff  company,  to  wit :  9,408 
1-5  shares  at  the  market  value  of  the  shares,  to  wit,  $87  per 
share,  making  $81,780,713.40  and  deducted  from  such  sum 
the  plaintiff's  investment  in  bonds  and  stocks  of  other  com- 
panies and  the  value  of  its  real  estate  outside  of  Ohio,  alto- 
gether $13,646,556.76,  leaving  $69,134,156.64  as  a  balance 
which  the  defendants  apportioned  in  the  proportion  of  the 
length  of  the  plaintiff's  lines  in  Ohio  to  the  whole  length  in 
miles  of  its  lines  throughout  the  world,  including  its  cable 
lines,  as  the  said  assessment  against  the  plaintiff,  claiming 
and  pretending  that  the  sum  so  assessed  represents  the  true 
value  in  money  of  the  plaintiff's  telegraph  lines  within  the  state 
of  Ohio ;  whereas  said  sum  bears  no  relation  ta  the  true  value 
in  money  of  said  lines,  and  is  nothing  but  an  arbitrary  appor- 
tionment of  the  sum  of  the  market  value  of  the  plaintiff's 
share  without  any  reference  whatever  to  the  money  or  market 
value  of  the  plaintiff's  lines  in  Ohio. 

Fifth.  That  said  suit  of  State  ex  rel.  vs.  Jones,  auditor  of 
Lucas  county,  in  the  Supreme  Court  of  Ohio,  was  gotten  up 
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by  the  defendants  in  this  suit  during  the  pendency  of  the  suit, 
and  after  the  question  as  to  the  validity  of  the  said  Act  of  the 
General  Assembly  of  the  state  of  Ohio  had  been  argued  and 
was  ordered  for  reargument  in  this  suit,  for  the  purpose  of 
anticipating  the  judgment  of  this  court  upon  the  said  ques- 
tions, and  of  any  Federal  court  to  which  the  case  might  be 
taken  on  appeal,  and  of  controlling  the  decision  of  the  Fed- 
eral courts  upon  the  questions  involved ;  there  being  in  fact 
no  real  controversy  or  subject  matter  of  controversy  upon 
which  to  base  such  suit.  And  this  court  erred  in  withdraw- 
ing its  original  opinion  upon  the  question  of  the  constitu- 
tionality of  said  Act  and  in  adopting  s'aid  opinion  of  the  Su- 
preme Court  of  Ohio. 

Sixth.  That  the  court  erred  in  sustaining  the  demurrer  to 
the  bill,  as  amended  and  supplemented,  and  in  dismissing  the 
bill. 

Seventh.  That  the  court  erred  in  granting  motion  to  dis- 
solve the  temporary  injunction. 

Wherefore  plaintiff  prays  that  the  decree  of  the  said  Dis- 
trict Court  be  reversed.  X.  &  X., 

Attorneys  for  the  Plaintiff. 
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APPEALS  TO  THE  SUPREME  COURT  FROM  A  CIR- 
CUIT COURT  OF  APPEALS. 

No.  1942. 

Petition  for  Appeal  from  a  Circuit  Court  of  Appeals  to  the 
Supreme  Court  of  the  United   States  (i). 

United  States  Circuit  Court  of  Appeals  for  the Circuit. 

A.  B.  &  E.  B.,  Appellants] 

vs. 
C.  D.  &  E.  F.,  Appellees. 

The  above  mentioned  appellants,  A.  B.  and  E.  B.,  respect- 
fully show  that  the  above  entitled  cause  is  now  pending  in  the 

United  States  Circuit  Court  of  Appeals  for  the Circuit, 

and  that  a  judgment  has  therein  been  rendered  on  the  

day  of ,  A.  D.  ,  affirming  the  decree  of  the  District 

Court  of  the  United  Statfes  for  the district  of ,  and 

that  the  matter  in  controversy  in  said  suit  exceeds  one  thou- 
sand dollars  besides  costs ;  that  this  cause  is  one  in  which  the 

United  States  Circuit  Court  of  Appeals  for  the  circuit 

has  final  jurisdiction, and  that  it  is  a  proper  cause  to  be  re- 
viewed by  the  Supreme  Court  of  the  United  States  on  appeal. 

Wherefore  the  said  appellants,  pray  that  an  appeal  be  al- 
lowed them  in  the  above  entitled  cause  directing  the  clerk 

of  the  United  States  Circuit  Court  of  Appeals  for  the  

circuit,  to  send  the  record  and  proceedings  in  said  cause, 
with  all  things  concerning  the  same,  to  the  Supreme  Court  of 
the  United  States,  in  order  that  the  errors  complained  of 
in  the  assignment  of  errors  herewith  filed  by  the  said  appel- 
lants, may  be  reviewed,  and  if  error  be  found,  corrected  ac- 
cording to  the  laws  and  customs  of  the  United  States.    . 

R.  X., 
Attorney  for  Appellants. 
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(1)  This  petition,  together  with  an  assignment  of  errors  should 
be  filed  with  the  clerk  of  the  Circuit  Court  of  Appeals.  The  appeal 
may  be  allowed  by  a  justice  of  the  Supreme  Court  of  the  United 
States  or  by  a  judge  of  the  Circuit  Court  of  Appeals,  who  may  also 
sign  the  citation  and  approve  the  bond. 

An  appeal  from  the  Circuit  Court  of  Appeals  to  the  Supreme  Court 
of  the  United  States  must  be  taken  within  three  months  after  the 
entry  of  the  decree  sought  to  be  reviewed.  Act  of  September  6,  1916, 
39  Stat.  L.  727. 

An  appeal  lies  to  the  Supreme  Court  of  the  United  States  from  a 
Circuit  Court  of  Appeals  as  a  matter  of  right  in  all  cases  in  which 
the  jurisdiction  of  the  Circuit  Court  of  Appeals  is  not  made  final 
by  Judicial  Code,  Sec.  128,  and  the  matter  in  controversy  exceeds 
one  thousand  dollars  besides  costs.  Judicial  Code,  Sec.  241;  Huguley 
Mfg.  Co.  V.  Galeton  Cotton  Mills,  184  U.  S.  294;  Tex.  &  Pac.  R.  Co. 
V.  Gentry,  163  U.  S.  353,  360;  Huntington  v.  Saunders,  163i  U,  S. 
319;  Northern  Pacific  R.  R.  Co.  v.  Amato,  144  U.  S.  '465;  U.  S.  v. 
Freight  Assn.,  166  U.  S.  290. 

No  appeal  lies  to  the  Supreme  Court  from  a  decree  of  a  Circuit 
Court  of  Appeals  affirming  an  interlocutory  order  of  a  District  Court 
granting  a  temporary  injunction,  Kirwan  v.  Murphy,  170  U.  S.  205; 
nor  from  a  case  in  which  the  matter  in  controversy  involves  no 
money  value,  as  in  habeas  corpus.  Lau  Ow  Bew  v.  United  States, 
144  U.  S.  47.  I 

Only  final  judgments  and  decrees  of  the  Circuit  Court  of  Appeals 
can  be  reviewed  in  the  Supreme  Court  on  appeal  or  writ  of  error. 
Southern  Ry.  Co.  v.  Postal  Tel.  Cable  Co.,  179  U.  S.  641;  Mitchell 
Store  Building  Co.  v.  Carroll,  232  U.  S.  379,  58  L.  Ed.  650;  U.  S.  v. 
Beatty,  232  U.  S.  463,  58  L.  Ed.  686. 

This  jurisdiction  is  founded  on  Judicial  Code,  Sec.  241,  djawn  from 
the  Circuit  Court  of  Appeals  Act,  M'arch  3,  1891,  Sec.  6,  last  para- 
graph, and  Sec.  128  of  the  Judicial  Code  must  be  considered  along 
with  Sec.  241. 

Appeal  or  Error  May  be  Prosecuted,  (a)  In  cases  where  the 
judgment  or  decree  of  the  Circuit  Court  of  Appeals  is  not  made 
final  (Sec.  ,128  and  Act  of  September  6,  1916,  39  Stat.  L.  727,  Sec.  3), 
review  may  be  had  appropriately  by  appeal  or  error,  the  jurisdic- 
tional minimum  being  one  thousand  dollars.  The  time  is  limited 
to  three  months  after  entry  of  the  judgment  or  decree.  Sec.  6  of 
Act  of  September  6,   1916,  39  Stat.   L.  727. 

(b)  A  constitutional  question  must  have  more  than  mere  formal 
statement  in  a  petition  in  order  to  invoke  the  jurisdiction  of  the 
Supreme  Court  under  this  section;  it  must  appear  that  it  really  and 
substantially  involves  a  dispute  or  controversy  of  that  sort  upon  the 
determination  of  which  the  result  depends.  And  this  must  appear 
not  by  inference  but  by  distinct  averments  according  to  the  rules 
of   good  pleading.     Hull  v.   Burr,  234  U.   S.   712,   5S  L.    Ed.   1557; 
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Norton  V.   Whiteside,  239   U.   S.    144,   60   L.    Ed.    186;    Roman    Cath. 
Church  of  St.  Anthony  v.  Penn.  R.  Co.,  237  U.  S.  57'S,  59  L.  Ed.  1119. 

(c)  Where  the  record  shows  an  abandonment  of  the  constitutional 
question,  the  judgment  of  the  Circuit  Court  of  Appeals  is  final  and 
the  provisions  of  this  section  do  not  apply.  Huff  v.  Bidwell,  180 
Fed.  374,  103  C.  C.  A.  520. 

(d)  It  is  well  settled  that  where  a  case  involves  a  question  of 
jurisdiction  and  is  brought  on  the  ground  of  diversity  of  citizenship, 
and  the  case  is  taken  for  review  to  the  Circuit  Court  of  Appeals, 
error  or  appeal  will  not  lie  to  the  Supreme  Court  from  that  court. 
Where  the  case  is  brought  on  the  ground  of  a  federal  constitutional 
question,  and  a  question  of  jurisdiction  is  raised  and  determined  and 
the  case  is  taken  to  the  Circuit  Court  of  Appeals  for  review,  error 
or  appeal  lies  to  the  Supreme  Court.  Macfadden  v.  U.  S.,  213  U.  S. 
288,  53  L.   Ed.  801. 

In  this  case  the  court  found  it  necessary  to  analyze  the  provisions 
of  Sees.  5  and  6  of  the  Act  of  1891,  which  as  regards  the  above  case 
are  not  changed  by  their  incorporation  into  Judicial  Code,  Sees.  128 
and  238,  and  the  language  of  the  court  is  applicable  to  the  law  at 
present  in  force  and  is  highly  worthy  of  note.  This  was  a  criminal 
case  for  violation  of  the  statute  prescribing  a  penalty  for  mailing 
obscene  literature.  Defendant,  after  the  evidence  was  concluded, 
presented  requests  for  instructions  to  the  jury  which  were  refused 
and  exceptions  were  noted.  The  Supreme  Court  notices  four  of 
these  requests  to  rule  on  the  ground  of  unconstitutionality  of  the 
statute,  namely: 

(a) — It  abridged  the  freedom  of  the  press; 

(b) — It  was  uncertain  and  created  no  general  rule  of  conduct, 

and  therefore  the  indictment  was  without  due  process 

of  law; 
(c) — It  was  an  ex  post  facto  law; 
(d) — It  delegated  legislative  power  to  the  jury  or  court. 

Defendant  was  convicted  and  judgment  was  entered,  and  the  case 
went  on  error  to  the  Circuit  Court  of  Appeals,  which  affirmed  the 
judgment,  and  now  the  question  before  the  Supreme  Court  was  as 
to  the  right  to  writ  of  error  to  the  Circuit  Court  of  Appeals. 

At  page  293,  on  the  authority  of  Loeb  v.  Columbia  Tp.  Trustees, 
179  U.  S.  472,  and  Robinson  v.  Caldwell,  165  U.  S.  359,  the  court 
assumed  that  a  writ  of  error  might  have  been  sued  out  direct  from 
the  District  (Circuit  then)  Court  to  the  Supreme  Court  on  the  record 
made  below,  but  since  that  route  was  not  pursued  that  question  is 
not  up  for  decision. 

The  court  proceeds  with  the  discussion  of  right  of  petitioner  here, 
and  at  page  294  says  the  right  depends  upon  whether  under  the 
statutes  the  judgment  of  the  Circuit  Court  of  Appeals  is  final. 
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The  reasoning  of  the  court  is  interesting  and  illustrates  the  diffi- 
culties in  this  field  of  federal  procedure:  "It  is  to  be  observed  that 
the  line  of  division  between  cases  appealable  directly  to  this  court 
and  those  appealable  to  the  Circuit  Court  of  Appeals,  inade  by  Sec. 
S  of  the  Act  (of  1891),  is  based  upon  the  nature  of  the  case,  or  of 
the  questions  of  law  raised.  But  the  line  of  division  between  cases 
appealable  from  the  Circuit  Court  of  Appeals  to  this  court  and 
those  not  so  appealable,  drawn  by  Sec.  6,  is  different,  and  is  deter- 
mined, not  by  the  nature  of  the  case  or  of  the  questions  of  law 
raised,  but  by  the  sources  of  jurisdiction  of  the  trial  court,  namely 
the  District  Court  (omitting  Circuit  Court),  whether  the  jurisdic- 
tion rests  upon  the  character  of  the  parties  or  the  nature  of  the  case. 
*  *  *  The  difference  in  the  test  for  determining  whether  a  case 
is  appealable  from  the  trial  court  directly  to  this  court,  and  the 
test  for  determining  whether  a  case  is  appealable  from  the  Circuit 
Court  of  Appeals  to  this  court,  is  important,  and  a  neglect  to  observe 
it  leads  to  confusion." 

The  court  upon  the  authority  of  Huguley  Mfg.  Co.  v.  Galeton 
Cotton  Mills,  184  U.  S.  290;  Cary  Mfg.  Co.  v.  Acme  Flexible  Clasp 
Co..  187  U.  S.  427.  and  L.  and  N.  R.  Co.  v.  Mottley,  211  U.  S.  149. 
concludes  that  jurisdiction  in  this  case  having  been  originally  in- 
voked solely  on  the  ground  of  a  criminal  statute,  it  was  immaterial 
that  a  substantial  constitutional  question  was  subsequently  raised; 
that  fact  merely  gave  the  right  to  review  directly  from  the  trial 
court  by  the  Supreme  Court.  But  that  course  not  having  been 
pursued,  when  the  case  was  taken  to  the  Circuit  Court  of  Appeals 
its  judgment  thereon  was  final;  hence  there  was  no  review  by  -the 
Supreme  Court. 

This  principle  has  been  frequently  made  the  basis  of  decision  since 
in  the  Supreme  Court.  In  Vicksburg  v.  Henson,  23''1  U.  -S.  259,  at 
page  267,  the  case  i)resented  the  specific  fact  that  the  constitutional 
question  was  made  by  the  plaintiff  in  an  amended  and  supplemental 
bill,  and  the  court  held  this  was  the  equivalent  of  setting  it  up  in 
the  original  bill,  hence  the  decree  of  the  Circuit  Court  of  Appeals 
was  not  final  and  appeal  would  lie  therefrom  to  the  Supreme  Court. 
Therefore,  where  the  plaintiff  comes  into  the  trial  court  distinctly 
alleging  the  substantial  grounds  of  federal  jurisdiction,  namely 
diversity  and  federal  question,  the  case  may  be  taken  direct  from 
the  District  Court  to  the  Supreme  Court,  or  via  the  Circuit  Court  of 
Appeals  to  the  Supreme  Court,  on  appeal  or  error. 

The  Macfadden  case  is  also  followed  in  Chott  v.  Ewing,  237  U.  S. 
197,  at  page  302.  Also,  in  Merriam  Co.  v.  .Syndicate  Pub.  Co.,  237 
V,  S.  618,  at  page  621. 

In  Southern  Pacific  Co.  v.  Stewart,  24S  U.  S.  359,  at  page  364, 
also,  the  Macfadden  case  is  followed.  The  case  is  interesting  because 
it  was  removed  to  the  District  Court  on  a  petition  setting  out  only 
diversity  of  citizenship   as  the  ground  for  claiming  federal  jurisdic, 
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tion,  although  the  suit  was  brought  under  a  federal  statute — the 
Carmack  Amendment — to  recover  damages  for  goods  lost  in  inter- 
state traffic.  The  court  therefore  found  at  page  36S,  that  the  jurisdic- 
tion of  the  District  Court  was  invoked  solely  on  the  ground  of  diver- 
iity  of  citizenship  and  therefore  the  judgment  of  the  Circuit  Court 
of  Appeals  was  final. 

The  court  again  says  at  page  364  that  the  right  to  error  or  appeal 
from  the  Circuit  Court  of  Appeals  depends  upon  the  grounds  upon 
which  the  jurisdiction  of  the  District  Court  was  originally  invoked. 

Although  the  question  was  not  decided,  it  seems  a  plain  inference 
from  these  cases  that  if  this  Southern  Pacific  case  had  been  originally 
brought  in  the  District  Court  the  Supreme  Court  would  have  had 
jurisdiction  under  the  facts. 

These  decisions  can  readily  be  harmonized  by  applying  the  prin- 
ciple asserted  in  Chott  v.  Ewing  above,  that  the  provisions  of  the 
Judicial  Code  were  obviously  intended  not  to  enlarge  the  jurisdiction 
of  the  Supreme  Court  but  to  relieve  it,  and  in  this  spirit  the  pro- 
visions should  be  construed.  The  Macfadden  case  is  again  cited  in 
Alaska  Pacific  Fisheries  Co.  v.  Alaska,  249  U.  S.  S3,  at  page  61,  63 
L.  Ed.  474. 

Where  the  complaint  in  the  District  Court  averred  that  the  con- 
struction and  application  of  mentioned  federal  mining  statutes  were 
involved,  the  judgment  of  the  Circuit  Court  of  Appeals  thereon  is 
appealable  to  the  Supreme  Court.  Butte,  etc.,  Co.  v.  Clark,  etc.,  Co., 
349  U.  S.  12,  63  L.  Ed.  433. 

The  Conformity  Act  (R.  S.  U.  S.,  Sec.  914),  has  no  application  to 
appellate  proceedings  either  in  Circuit  Court  of  Appeals  or  Supreme 
Court.     Camp  v.  Gress,  250  U.  S.  308,  317,  63  L.  Ed.  997. 


No.  1943. 

Order  Allowing  Appeal  from  a  Circuit  Court  of  Appeals  to  the 
Supreme  Court  of  the  United  States. 

The  United  States   Circuit   Court  of  Appeals   for  the 

Circuit. 
A.  B.,  et  al.,  Appellants, 

vs. 
C.  D.,  et  al.,  Appellees. 

It  is  hereby  ordered  that  the  appeal  in  the  above  entitled 
case  to  the  Supreme  Court  of  the  United  States  be  and  is 
hereby  allowed  as  prayed.  H.  L., 

United  States  Circuit  Judge,  Circuit. 
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No.  1944. 

Affidavit  as  to  Amount  in  Controversy  (i). 

The  Supreme  Court  of  the  United  States. 
The  Iron  Company,  Appellant 
vs. 
The  Pacific  Company  et  al.,  Appellees. 
State  of 


-County,  '' 

I.  H.,  of  said  county,  being  duly  sworn,  on  his  oath  says 
that  he  is  assistant  secretary  of  the  appellant  and  is  personally 
acquainted  with  its  business  affairs;  that  the  business  and 
sales  of  said  appellant  in  steel  and  iron  products  in  San 
Francisco,  California,  during  the  period  since  June,  1896,  and 
up  to  the  date  hereof,  and  which  were  transported  over  the 
railroads  of  the  appellees  herein  amounted  to  in  the  past  and, 
will  amount  to  in  the  future,  if  not  prevented  by  .rates  above 
3754c.  and  45c.  per  100  pounds  in  carloads, "to  more  than 
$5,000  per  month,  or  an  average  of  over  $60,000  per  annum, 
and  that  the  amount  of  damages  sustained  by  appellant  by 
reason  of  the  high  rates  prevailing  from  Pueblo,  Colorado, 
to  San  Francisco,  California,  from  1892  to  June,  1896,  and 
from  Pueblo  to  San  Jose,  Maryville,  Stockton,  and  Oakland, 
California,  ever  since  1892,  exceed  the  sum  of  $5,000;  that 
the  raising  of  the  rates  on  such  products  from  Pueblo  to  San 
Francisco  to  equal  rates  prevailing  from  Chicago  to  San 
Francisco  and  the  maintenance  of  prevailing  rates  from  Pueb- 
lo to  said  other  named  places  will  effectually  and  entirely  pre- 
vent any  sales  of  such  products  being  made  by  appellant  in 
either  of  said  places  in  California,  and  that  the  matters  re- 
ferred to  are  in  controversy  in  this  suit,-  and  the  amount  so  in 
controversy  exceeds  the  sum  of  $5,000,  exclusive  of  interest 
and  costs.  I.  H. 

Subscribed  and  sworn  to  before  me  this day  of . 

My  commission  expires  July  first,  — — .  S.  McK.. 

[Seal.'\  Notary  Public  in  and  for  said  county. 
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(1)  The  amount  in  controversy  on  appeal  from  a  Circuit  Court  of 
Appeals  to  the  Supreme  Court  must  exceed  one  thousand  dollars 
besides  cost.  Judicial  Code,  Sec.  241.  The  fact  may  appear  from 
affidavit  after  the  appeal  is  taken  or  by  stipulation.  See  U.  S.  v. 
Freight  Assn.,  166  U.  S.  310. 


No.  1»45. 

Bond  on  Appeal  from  Decree  of  Circuit  Court  of  Appeals  to 
the  Supreme  Court  of  the  United  States    (i). 

Know  all  men  by  these  presents  that  we,  A.  D.  and  J.  O., 

of  the  county  of ,  state  of ,  are  held  and  firmly  bound 

unto  the  Southern  Pacific  Railroad  Company  in  the  sum  of 

dollars,  to  be  paid  to  the  said  Southern  Pacific  Railroad 

Company ;  we  bind  ourselves  and  each  of  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  firmly  by  these  pres- 
ents. 

Sealed  with  our  seals  and  dated  the  day  of  , 

A.  D. . 

'  Whereas  the  appellants  in  the  above  entitled  suit  have  pros- 
ecuted an  appeal  to  the  Supreme  Court  of  the  United  States 
to  reverse  the  decree  rendered  and  entered  in  said  cause  in  the 

Circuit  Court  of  Appeals  for  the  circuit  on  the  

day  of . 

Now,  therefore,  the  condition  of  this  obligation  is  such  that 
if  the  said  appellants  shall  prosecute  said  appeal  to  effect  and 
answer  all  damages  and  costs  if  they  fail  to  make  said  appeal 
good,  then  this  obligation  shall  be  void ;  otherwise  to  remain 
in  full  force  and  virtue.  A.  D. 

J.  O. 
State  of ,  County  of ,  ss. 

A.  D.  and  J.  O.,  sureties  named  in  the  foregoing  bond, 
being  first  duly  sworn,  each  for  himself  says : 

That  he  is  a  resident  and  freeholder  in  the  county  of , 

state  of  ,  and  is  worth  the  sum  of dollars  over 
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and  above  all  his  just  debts  and  liabilities,  exclusive  of  prop- 
erty exempt  from  execution.  A.  D. 

J.  O. 

Subscribed  and  sworn  to  before  me  this day  of , 

A.  D. .  *     G.  R., 

[Seal.]  Notary  Public  in  and  for  the  County 

of ,  State  of . 

The  foregoing  bond  is  approved  this  day  of  , 


A.  D.  .  H.  L., 

United  States  Circuit  Judge,  Circuit. 

(!')  The  form  and  manner  of  giving  bond  on  appeal  from  the 
Circuit  Court  of  Appeals  to  the  Supreme  Court  is  the  same  as  on 
appeal  to  the  Circuit  Courts  of  Appeals  or  to  the  Supreme  Coutt 
from  a  District  Court.     See  notes  to  Forms  Nos.  1797  and  1938. 

The  bond  may  be  approved  by  a  justice  of  the  Supreme  Court, or 
a  circuit  judge  allowing  the  appeal. 

With  reference  to  superseding  a  judgment  or  decree  of  a  Circuit 
Court  of  Appeals  on  appeal  to  the  Supreme  Court,  see  L.  &  N.  R. 
Co.  V.  Behlmer,  169  U.  S.  644. 


No.  1»46. 

Citation  to  Appellees  on  Appeal  from  a  Circuit  Court  of 
Appeals  to  the  Supreme  Court  of  the  United  States.  (1) 

The  United  States  Circuit  Court  of  Appeals,  Circuit. 

The  United  States  of  America,  ^. Circuit. 

To  the  C.  D.  Company  and  the  E.  '&  F.  Railroad  Company : 

You  are  hereby  cited  and  admonished  to  be  and  appear  in 
the  Supreme  Court  of  the  United  States,  at  the  city  of  Wash- 
ington, *in  the  District  of  Columbia,,  thirty  days  after  the  date 
of  this  citation,  pursuant  to  an  appeal  allowed  and  filed  in  the 
clerk's  ofifice  of  the  United  States  Circuit  Court  of  Appeals 

for  the  circuit,  wherein  the  Iron  Company  is  appellant 

and  you  are  appellees,  to  show  cause,  if  any  there  be,  why  the 
decree  rendered  against  the  said  appellant,  as  in  said  appeal 
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mentioned,  should  not  be  corrected  and  why  speedy  justice 
should  not  be  done  the  parties  in  that  behalf. 

Witness  the  Honorable  H.  L.,  judge  of  the  United  States 

Circuit  Court  of  Appeals  for  the circuit,  this day 

of ,  A.  D. .  ■  H.  L., 

Judge  United  States  Court  of  Ap- 
peals, — ■ —  Circuit. 

(1)  A  citation  should  issue  on  appeal  to  the  Supreme  Court  of  the 
United  States  as  in  other  appeals. 

The  citation  may  be  signed  by  a  jlistice  of  the  Supreme  Court  or  a 
circuit  judge  allowing  the  appeal.     R.  S.,  Sec.  999. 

The  citation  should  be  made  returnable  within  thirty  days  from 
the  date  of  signing  and  served  before  the  return  day,  Supreme  Court 
Rule  8,  par.  5,  except  where  the   time   has   been   extended   thereby. 

The  practice  with  reference  to  citations  in  matters  of  appeals  is 
laid  down  by  the  Supreme  Court  in  Jacobs  v.  George,  I'SO  U."  S. 
4r5.  Neither  the  issuing  of  the  citation  or  the  giving  of  bond  are 
jurisdictional.  They  may  be  given  after  taking  the  appeal  and  after 
the  expiration  of  the  three  months  within  which  the  appeal  must 
be  taken.  Consult  Evans  v.  The  State  Bank,  134  U.  S.  330;  Dodge 
v.  Knowles,  114  U.  S.  430,  438;  The  Dos  Hermanos,  10  Wheat.  311; 


No.  1947. 

Assignment  of  Errors  on  Appeal  from  Circuit  Court  of 

Appeals  to  the  Supreme  Court  of  the  United  States  (1), 

Where  Right  Claimed  Under  Federal  Law. 

The  United  States  Circuit  Court  of  Appeals,- Circuit. 

A.  B.  and  C.  D.  and  E.  F.,  Ex- 
ecutrix and  Executor  of  the 
Estate  of  C.  S.,  Deceased, 
Appellants, 

vs. 

Southern  Pacific  Railroad  Com- 
pany, Appellee. 

The  appellants  in  the  above  entitled  cause,  in  connection 
with  their  petition  for  appeal  herein,  present  and  file  therewith 


Assignment  of  Errors. 
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their  assignment  of  errors,  as  to  which  matters  and  things 

they  say  .that  the  decree  entered  herein  on  the  day  of 

,  is  erroneous,  to  wit: 

First.  The  tract  of  land  in  this  cause  being  situated  outside 
of  the  granted  limits  of  the  grant  of  appellee  and  within  the 
indemnity  limits  of  appellee's  grant,  and  the  application  of  ap- 
pellee to  select  said  land  as  indemnity  not  having  been  ap- 
proved by  the  secretary  of  the  interior,  the  court  erred  in  ad- 
judging that  the  appellee  by  its  congressional  -grant  had  or 
acquired  any  right,  title,  or  interest,  legal  or  equitable,  to  said 
land. 

Second.  The  said  tract  of  land  having  been  patented  to  ap- 
pellant A.  B.  prior  to  said  land  having  been  selected  by  the  ap- 
pellee as  indemnity  and  prior  to  any  approval  of  such  selection 
by  the  secretary  of  the  interior,  the  court  erred  in  adjudging 
that  in  and  by  the  issuance  of  said  patent  by  the  United  States 
to  appellant  A.  B.  the  appellee  was  not  finally  concluded  and 
estopped  by  such  determination  from  having  or  claiming  un- 
der its  said  grant  any  title  or  interest  in  said  tract. 

Third.  Upon  the  admitted  facts  disclosed  by  the  pleadings 
and  stipulations  of  the  parties,  the  court  erred  in  adjudging 
that  the  appellee  was  not  barred  and  estopped  by  laches  from 
commencing  or  maintaining  this  suit. 

Fourth.  The  appellee  never  having  filed  a  map  of  definite 
location  on  its  whole  road,  but  only  a  part  thereof,  was  not 
authorized  to  select  any  land  as  indemnity. 

Fifth.  The  court  erred  in  adjudging  that  the  lands  within 
the  indemnity  limits  of  the  Southern  Pacific  railroad,  includ- 
ing the  land  in  suit,  were  withdrawn  by  operation  of  law 
upon  filing  the  map  of  general  iwute. 

Sixth.  As  the  land  in  suit  was  entered  by  appellant  A.  B. 
on  September  2,  1885,  and  final  proof  made  under  the  home- 
stead law  on  June  7,  1886,  and  patent  from  the  United  States 
issued  thereunder  on  April  11,  1890,  the  court  erred  in  adjudg-_ 
ing  that  the  application  to  select  or  selection  of  the  Southern 
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Pacific  Railroad  Company,  made  on  July  13,  1891,  operated 
to  confer  upon  the  company  any  legal  or  equitable  right  to 
the  land. 

Wherefore  the  appellants  pray  that  said  decree  may  be  re- 
versed and  that  the  appellants  may  have  an  adjudication  and 
decree  in  their  favor  as  herein  specified.  R.  X., 

Attorney  for  Appellants. 

(i)  The  assignment  of  errors  should  be  filed  in  the  Circuit  Court  of  Ap- 
peals before  the  appeal  is  granted  and  should  set  out  separately  and  distinct- 
ly each  error  to  the  decree  of  the  Circuit  Court  of  Appeals  intended  to  be 
urged  in  the  Supreme  Court.    Sup.  Ct.  Rule  35. 


Assignment  of  Errors. 


No.  1948. 

Assignments  of  Error  on  Appeal  from  Decree  of  Circuit  Court 
of  Appeals  to  the  Supreme  Court  of  United  States, 
Involving  Jurisdiction  of  the  Interstate  Com- 
merce Commission. 

The  United  States  Circuit  Court  of  Appeals, Circuit. 

The  Iron  Company,   Appellant, 

vs. 
The  Pacific  Company  and  The 
C  &  D.  Railroad  Compa- 
ny, Appellees. 

And  now  comes  the  appellant.  The  Iron  Company,  by  C. 
B.,  its  solicitor,  and  says  that  in  the  record  and  proceed- 
ings herein  there  is  manifest  error,  and  that  the  United  States 
Circuit  Court  of  Appeals  for  the  eighth  circuit  erred  in  this, 
to  wit : 

First.  In  holding  and  deciding  that  the  order  of  the  Inter- 
state Commerce  Commission  establishing  rates  on  steel  and 
iron  from  Pueblo,  Colorado,  to  San  Francisco,  California, 
proportionate  or  relative  to  rates  fixed  by  the  carriers  on 
similar  articles  from  Chicago,  Illinois,  to  San  Francisco,  Cal- 
ifornia, was  a  void  order. 
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Second.  In  holding  and  deciding  that  the  restraining  order 
of  the  District  Court  which  sought  to  put  the  commission's 
said  order  in  force  was  erroneous,  and  in  reversing  the  order 
of  said  District  Court  in  respect  thereto. 

Third.  In  holding  and  deciding  that  the  District  Court 
prescribed  or  undertook  to  prescribe  a  maximum  rate  of  4Sc. 
and  371/2C.  on  steel  and  iron  products  between  Pueblo  and 
certain  cities  on  the  Pacific  slope. 

Fourth.  In  holding  and  deciding  that  the  District  Court 
fixed  or  undertook  to  fix  said  rate  by  determining  with  refer- 
ence to  past  rates  what  was  a  reasonable  one  and  then  enjoin- 
ing defendant  from  charging  more  in  the  future  than  it  had 
found  to  be  reasonable  compensation  in  the  past. 

Fifth.  In  holding  and  deciding  that  the  action  of  the  Dis- 
trict Court,  if  based  on  the  grounds  alleged  in  the  last  two 
preceding  assignments,  was  or  would  have  been  erroneous. 

Sixth.  In  holding  and  deciding  that  the  power  to  prescribe 
rates  for  interstate  commerce  does  not  belong  to  the  Federal 
courts  under  the  facts  alleged  in  the  bill  of  complaint  and  to 
the  extent  therein  prayed. 

Seventh.  In  refusing  to  tiphold  and  affirm  that  part  of  the 
order  and  decree  of  the  District  Court  which  restrained  de- 
fendants in  general  terms  from  demanding  unreasonable 
rates,  giving  undue  and  unreasonable  preferences  to  persons 
and  localities,  and  subjecting  complainant  to  an  unreasonable 
disadvantage,  etc.,  and  in  holding  that  no  special  advantage 
would  accrue  to  complainant  from  such  order. 

Eighth.  In  holding  and  deciding  that  the  District  Court 
fixed  or  prescribed  a  maximum  rate  between  Pueblo  and  San 
Francisco. 

Ninth.  In  holding  and  deciding  that  until  an  alleged  unrea- 
sonable rate  has  been  either  paid  or  demanded  on  an  actual 
tender  of  merchandise  for  shipment  it  is  not  within  the  legi- 
timate province  of  a  court  of  equity  to  interpose  and  fix  a 
maximum  rate  and  enjoin  the  carrier  from  demanding  more. 
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Tenth.  In  holding  and  deciding  that  in  enjoining  the  de- 
fendant from  charging  more  than  45c.  and  2)7 Yzz.  as  rates 
aforesaid  under  the  facts  alleged  in  the  bill  the  District  Court 
was  making  a  contract  between  the  shipper  and  carrier,  or 
that  such  order  was  beyond  the  powers  of  a  court  of  equity. 

Eleventh.  In  holding  and  decidiiig  that  there  was  an  ade- 
quate remedy  at  law  for  the  wrongs  threatened,  and  that  the 
damages  sustained  thereby  could  be  readily  ascertained  and 
fully  compensated. 

Twelfth.  In  holding  and  deciditig  that  a  single  verdict  of 
a  jury  would  avoid  further  actions. 

Thirteenth.  In  holding  that  the  order  and  decree  of  the 
District  Court  restraining  defendants  from  raising  existing 
rates  was  erroneous  and  in  excess  of  its  power. 

Fourteenth.  In  reversing  the  decree  below  as  to  rates  and 
dismissing  the  bill. 

Fifteenth.  In  not  affirming  the  decree  below  ordering  the 
continuance  of  existing  rates  and  awarding  attorneys'  fees  to 
cotnplainant. , 

Sixteenth.  In  not  holding  that  the  carriers  having  them- 
selves fixed  and  for  two  years  maintained  rates  of  37j/^c.  and 
45c.  between  Pueblo,  Colorado,  and  San  Francisco,  and  hav- 
ing admitted  the  same  to  be  reasonable,  were  bound  to  con- 
tinue them,  and  that  the  District  Court  had  power  to  restrain 
any  increase  in  such  rates. 

Seventeenth.  In  not  reyersing  the  decree  below  in  so  far 
as  it  denied  damages  to  complainant. 

Wherefore  the  appellant  prays  that  said  judgment  and  de- 
cree of  said  Circuit  Court  of  Appeals  may  be  reversed  in  all 
things.  C.  B., 

Solicitor  for  Appellant. 


3002  ■  APPELLATE    PROCEEDINGS. 

No.  1949. 

Assignment  of  Errors   on   Appeal   from   a   Circuit   Court   of 

Appeals  to  the  Supreme  Court  of  United  States, 

Involving  Right  Claimed  Under  State  Law. 

United  States  Circuit  Court  of  Appeals 

For  the Circuit. 

A.  B.  &  E.  B.,  et  al.,  Appellants, 

vs. 
C.  D.,  et  al.,  Appellees. 

Comes  now,  A.  B.  and  E.  B.,  appellants,  by  their  cotinsel, 
R.  X.,  Esq.,  and  respectfully  represents  that  they  feel  them- 
selves to  be  aggrieved  by  the  proceedings  and  decree  of  the 

United  States  Circuit  Court  of  Appeals  for  the  Circuit 

in  the  above  entitled  cause,  and  assign  error  thereto,  as  fol- 
lows :    The  court  erred  in  dismissing  complainant's  bill. 

First.  Because  the  great  preponderance  of  evidence  showed 
that  the  state  line  between  Tennessee  and  North  Carolina  was 
as  claimed  by  plaintiffs  on  the  main  ridge  forming  divide 
of  the  waters  around  by  the  McDaniel  Bald  mountain,  and 
that  plaintiff's  title  was  valid  and  defendant's  claim  to  title 
should  have  been  removed  as  clouds  on  plaintiff's  title. 

Second.  Because  the  line  claimed  by  defendant's  crossing 
Tellico  river  was  in  direct  contradiction  and  violation  of  the 
Cession  Acts,  the  acts  of  the  legislatures  of  North  Carolina 
and  Tennessee  establishing  the  boundary  between  the  states. 

Third.  Because  the  court  disregarded  the  calls  as  given  in 
Cession  Act  of  1789  and  the  acts  of  Tennessee  and  North 
Carolina  confirming  the  reports  of  commissioners  establish- 
ing the  state  line,  and  considered  parol  evidence  to  establish 
a  line  different  from  that  called  for  in  said  Session  Act  and 
the  confirmatory  acts  of  Tennessee  and  North  Carolina  estab- 
lishing the  line. 

Fourth.  Because  the  great  preponderance  of  ;  evidence 
showed  that  the  state  line  between  Tennessee  and  North 
Carolina  followed  the  divide  or  waters  around  the  head  of 
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Telico  river  as  originally  located  by  the  joint  legislation  of 
the  two  states  and  the  recognition  for  more  than  fifty  years. 

Fifth.  Because  testimony  tending  to  show  marked  trees  on 
a  line  different  from  the  plain  language  of  the  acts  of  the 
legislature  establishing  the  line  should  have  been  excluded. 

Sixth.  Because  the  undisputed  testimony  showed  that  the 
main  ridge  line  was  i,ooo  feet  higher  than  the  line  claimed  by 
defendants,  and  that  this  natural  wall  boundary  neither  re- 
quired nor  was  susceptible  of  marking. 

Wherefore  the  said  appellants  pray  the  honorable  court  to 
examine  and  correct  the  errors  assigned,  and  for  a  reversal  of 
the  decree  of  the  United  States  Circuit  Court  of  Appeals  for 

the Circuit  entered  in  the  above  entitled  case. 

R.  X., 
Attorney  for  Appellants. 


No.  1950. 

Findings  of  Facts  and  Conclusions  of  Law  by  a  Circuit  Court 
of  Appeals  in  Bankruptcy  to  the  Supreme  Court.(l) 

Appeal  to  the  Supreme  Court  in  such  case  is  abolished  by 
Act  of  January  28,  1915,  38  Stat.  L.,  804;  Central  Trust 
Co.  V.  Lueders,  239  U.  S.  11,  60  L.  Ed.,  119. 
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No.  1951. 


Petition  for  Appeal  to  the  Supreme  Court  of  the  United  States 
from  Supreme  Court  of  Philippine  Islands  in 
Habeas  Corpus.  (1) 
[Caption.] 

To  the  Honorable  Supreme  Court  of  the  Philippine  Islands : — 

It  appearing  in  the  above  styled  cause  that  on  the  4th  day 
of  January,  1911,  the  petitioner,  Robert  G.  Shields,  filed  in 
this  court  a  petition  against  Jose  McMicking,  Sheriff  of 
Manila,  praying  that  a  writ  of  habeas  corpus  issue  in  his 
favor  upon  the  ground  "that  he  was  being  illegally  deprived 
of  his  liberty  by  virtue  of  a  judgment  dictated  by  the  Honor- 
able Charles  S.  Lobingier,  Judge  of  the  Court  of  First  In- 
stance of  Manila,  in  that  said  Court  of  First  Instance  denied 
the  petitioner  the  due  process  of  law  guaranteed  by  the 
Philippine  Bill;  that  is  to  say,  that  on  December  21,  1910, 
the  petitioner  appealed  to  the  Court  of  First  Instance  of 
Manila  from  the  judgment  of  the  municipal  court  of  Manila 
finding  him  guilty  of  the  crime  of  theft,  and  on  December 
23,  1910,  was  notified  that  his  said  cause  would  be  tried  on 
the  24th  of  said  month  at  10  o'clock  in  the  morning;  that 
when  said  case  was  called  on  said  date  and  at  said  hour  the 
petitioner,  upon  hearing  the  complaint,  asked  time  to  answer 
the  same,  which  was  denied  by  the  court,  and  that  the  court 
ordered  the  clerk  to  enter  a  plea  of  not  guilty;  that  the 
attorney  for  the  petitioner  also  asked  time  to  prepare  the 
defense,  which  was  also  denied  by  said  court,  to  which  the 
attorney  for  the  petitioner  excepted  and  asked  that  his  request 
and  his  exception  to  the  action  of  the  court  be  made  of 
record ;  and  that  upon  the  foregoing  allegations  the  petitioner 
prayed  the  Supreme  Court  to  issue  a  writ  of  habeas  corpus 
in  his  favor  annulling  the  judgment  dictated  by  the  Court  of 
First  Instance  as  being  contrary  to  law,  and  that  the  peti- 
tioner be  placed  at  liberty; 
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It  further  appearing  that  on  the  5  th  day  of  January,  1911, 
the  clerk  of  this  Supreme  Court  issued  an  order  of  this  court 
to  the  sheriff  of  the  city  of  Manila,  or  to  the  person  having 
custody  of  the  petitioner,  directing  him  to  appear  before  this 
court  on  the  6th  day  of  said  month,  at  9  o'clock  in  the  morn- 
ing, and  show  cause  why  the  writ  of  habeas  corpus  peti- 
tioned by  Robert  G.  Shields  should  not  be  issued, 

It  further  appearing  that  on  the  6th  day  of  January,  1911, 
the  sheriff  of  Manila  made  return  to  said  order  of  the  court 
and  showed  that  said  petitioner  was  not  in  the  custody  or 
under  the  control  of  said  sheriff  because  the  said  petitioner, 
by  virtue  of  the  judgment  dictated  by  the  Honorable  Charles 
S.  Lobingier,  Judge  of  the  Court  of  First  Instance  of  Manila, 
in  criminal  case  No.  691 1  against  the  said  petitioner  for  theft, 
was  sentenced  to  the  penalty  of  four  months  and  one  day  of 
arresto  mayor,  and  a  commitment  was  issued  by  the  judge  of 
said  court,  and  that  the  said  Robert  G.  Shields  was,  by  virtue 
of  said  commitment,  delivered  to  the  Director  of  Prisons  on 
the  4th  day  of  January,  1911 ; 

It  further  appearing  that  on  the  6th  day  of  January,  1911, 
the  Director  of  Prisons  also  made  return  to  said  order  of  this 
court,  stating  that  the  said  Robert  G.  Shields  was  then  in  the 
custody  and  under  the  control  of  the  Director  of  Prisons  by 
virtue  of  a  certain  commitment  issued  by  the  Honorable 
Charles  S.  Lobingier,  Judge  of  the  Court  of  First  Instance 
of  Manila,  and  was  serving  a  sentence  of  four  months  and 
one  day  of  arresto  mayor  under  a  judgment  of  said  Court  of 
First  Instance  of  Manila  in  criminal  case  No.  6911  against 
the  said  Robert  G.  Shields  for  the  crime  of  theft; 

It  further  appearing  that  on  the  13th  day  of  January,  1911, 
this  court  ordered  the  release  of  the  petitioner  from  the 
custody  of  the  Director  of  Prisons  under  a  bond  in  the  sum 
of  P500.00,  Philippine  currency; 

It  further  appearing  that  on  the  13th  day  of  January,  1911, 
this  court  rendered  its  decision  in  this  cause,  wherein  and 
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whereby  it  was  held  by  a  majority  of  this  court  that  the 
denial  to  the  petitioner,  as  the  accused  in  a  criminal  case,  of 
the  time  to  prepare  for  trial  "is  in  effect  the  deprivation  of 
the  constitutional  right  to  due  process  of  law,"  and  "that 
habeas  corpus  ought  to  lie  by  reason  of  the  general  revisory 
and  supervisory  powers  which  this  court  has  in  cases  of  this 
kind,"  to  which  decision  an  exception  was  duly  filed; 

It  further  appearing  that  on  the  2nd  day  of  April,  1912, 
the  respondents  filed  a  motion  for  a  rehearing  in  this  cause, 
which  motion  was  by  this  court  overruled  on  the  26th  day  of 
November,  1912,  to  which  action  of  the  court  an  exception 
was  duly  filed; 

It  further  appealing  that  on  the  6th  day  of  December, 
1912,  this  court  rendered  its  final  judgment  or  decree  in  this 
cause,  wherein  it  was  ordered,  adjudged,  and  decreed  by  the 
court  that  the  writ  of  habeas  corpus  issue  as  prayed  for  and 
that  the  petitioner  be  immediately  given  his  liberty,  to  which 
judgment  and  decree  of  .the  court  an  exception  was  duly  filed; 

The  above  named  respondents  conceiving  themselves  ag- 
grieved by  the  decision  of  this  honorable  court  rendered  on 
the  25th  day  of  March,  1912,  and  by  the  decision  of  the 
court  on  the  26th  day  of  November,  1912,  overruling  re- 
spondents' motion  for  a  rehearing,  and  by  the  said  decree  of 
the  court  entered  on  the  6th  day  of  December,  1912,  do 
hereby  appeal"  therefrom  to  the  Supreme  Court  of  the  United 
States,  for  the  reasons  specified  in  the  assignment  of  errors 
filed  herewith;  and  the  respondents  pray  that  this  appeal  he 
allowed,  and  that  a  true  copy  of  the  record  and  of  the  assign- 
ment of  errors  and  of  all  proceedings  in  the  case  (in  accord- 
ance with  the  accompanying  written  stipulation  of  counsel  in 
this  cause),  duly  authenticated  by  the  clerk  of  .this  court,  be 
sent  to  the  Supreme  Court  of  the  United  States  at  Washing- 
ton, District  of  Columbia; 

Wherefore,  the  respondents  pray  this  honorable  court  to 
appoint  a  date  for  a  hearing  to  be  had  on  this  petition,  as 
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soon  as  practicable,  and  to  fix  the  amount  of  bond  that  the 
petitioner  and  appelleee  in  this  cause  shall  give  to  abide  any 
decision  or  judgment  that  may  be  rendered  against  him  by 
the  Supreme  Court  of  the  United  States  or  by  this  Supreme 
Court;  and  respondents  further  pray  for  such  other  and  fur- 
ther orders  and  proceedings  as  may  be  just  and  equitable  in 
the  premises. 

Manila,  P.  I,  December  9,  1912. 

(Sgd.)  George  R.  Harvey, 

Solicitor-General  for  the  Philippine  Islands, 
Attorney  for  Respondents  and  Appellants. 

Received  copy  this  9th  day  of  Dec,  1912. 
Ellsworth  E.  Zook, 

Attorney  for  Petitioner. 

(1)  Taken  from  the  record  in  McMicking  v.  Shields,  238  U.  S.  99. 
Special  Provisions  of  Judicial  Code  for  Appeal  or  Error  to  Supreme 

Court — (i)  From  Philippine  Islands.  Judicial  Code,  Sec.  248,  pro- 
vided for  error  and  appeal  from  the  Supreme  Court  of  the  Philippine 
Islands  to  the  Supreme  Court  of  the  United  States,  but  by  Act  of 
September  6,  1916,  39  Stat.  L.  727,  error  and  appeal  were  abolished, 
and  certiorari  provided  as  the  only  method  of  review,  with  a  time 
limit  of'six  months,  and  any  case  subject  to  review  before  this  enact- 
ment will  thereafter  be  subject  to  review  by  certiorari. 

(2)  From  Porto  Rico.  Judicial  Code,  Sec.  244'  has  been  repealed, 
and  error  and  appeal  from  the  Supreme  Court  of  Porto  Rico  and 
the  United  States  District  Court  for  Porto  Rico  are  now  provided 
for  in  Judicial  Code,  Sees.  128  and  238,  with  respect  to  that  District 
Court  and  Sec.  246  with  respect  to  that  Supreme  Court,  and  essen- 
tially all  questions  relating  to  error  and  appeal  from  said  courts 
are  now  treated  the  same  as  those  relating  to  any  other  district 
or  state  Supreme  Courts  discussed  abo 

(3)  From  Territories.  Judicial  Code,  Sec.  24S,  relating  to  error 
and  appeal  from  the  Supreme  Courts  of  the  territories  of  Arizona 
and  New  Mexico,  has  been  superseded  by  the  legislation  creating 
them  into  states. 

Judicial  Code,  Sec.  249,  relates  to  appeals  and  error  when  a  terri- 
tory becomes  a  state,  and  is  no  longer  of  any  importance. 

(4)  Hawaii  and  Porto  Rico  Supreme  Courts.  Judicial  Code,  Sec 
246,   provides    for    error   and    appeal    from    the    Supreme    Courts    of 
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Hawaii  and  Porto  Rico,  on  the  basis  provided  for  in  Sec.  237,  from 
the  designated  courts  of  the  states.  Certiorari  in  all  other  cases, 
civil  and  criminal,  is  provided  for.  The  time  limited  for  the  pre- 
sentation of  petition  for  certiorari  has,  however,  been  reduced  to 
three  months  by  Act  of  September  6,  1916,  39  Stat.  L.,  page  727. 

(S)  District  of  Columbia  Court  of  Appeals.  Judicial  Code,  Sec. 
250,  deals  with  appeals  and  error  from  the  Court  of  Appeals  of  the 
District  of  Columbia  to  the  Supreme  Court  of  the  United  States, 
and  provides  for  review 

(a)— ^Where  the  jurisdiction  is   in  issue; 

(b) — In  prize  cases; 

(c) — In  cases  involving  construction  or  application  of  Con- 
stitution of  the  United  States,  constitutionality  of  any 
federal   law,   or   validity   or   construction   of   a   treaty; 

(d) — In  cases  where  constitution  or  law  of  any  state  is  claimed 
to  be  in  contravention   of  the  federal  constitution; 

(e) — In  cases  in  which  the  validity  of  an  authority  exercised 
under  the  United  States,  or  the  existence  or  scope  of 
any  power  or  duty  of  an  officer  of  the  United  States 
is  drawn  in  question; 

(f) — In  cases  in  which  defendant  draws  in  question  the  con- 
struction of  a  federal  law. 

The  judgment  and  decrees  in  certain  kinds  of  cases  are  made  final, 
depending  on  subject  matter;  error  and  appeal  are  placed  on  the 
same  footing  as  in  the  other  Circuit  Courts  of  Appeals. 

(6)  Bankruptcy  Cases.  Judicial  Code,  Sec.  252,  provides  for  appel- 
late jurisdiction  of  the  Supreme  Court  in  bankruptcy  cases;  it  has 
been  amended  at  various  times,  in  the  interest  of  final  jurisdiction 
in  the  Circuit  Court  of  Appeals,  and  at  present  the  Supreme  Court 
exercises  in  bankruptcy  proceedings  the  appellate  jurisdiction  from 
the  District  Courts  the  same  as  in  other  cases  therefrom;  cases  may 
be  brought  over  to  the  Supreme  Court  from  the  Circuit  Court  of 
Appeals  by  writ  of  certiorari,  and  cases  may  be  certified  as  where 
other  matters  are  involved. 

See  amendment  to  Sec.  252  in  Act  of  January  28,  1915,  38  Stat.  L. 
804,  and  a  practical  restatement  thereof  in  Act  of  September  6, 
1916,  39  Stat.  L.  727. 

(7)  Court  of  Claims.  Appeals  from  the  Court  of  Claims  to  the 
Supreme  Court,  Judicial  Code,  Sec.  242,  are  allowed  on  behalf  of 
the  United  States  from  all  adverse  judgments,  and  on  behalf  of  the 
plaintiff  where  the  amount  in  controversy  exceeds  $3,000,  or  where 
the  claim  is  forfeited  to  the  United  States  by  the  judgment  of  the 
Court  of  Claims  under  the  provisions  of  Judicial  Code,  Sec.  172. 

Such  appeal  must  be  taken  within  ninety  days  after  judgment 
rendered.    Judicial  Code,  Sec.  243. 
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Findings  ol  fact  by  the  court  of  claims  are  conclusive  upon  the 
Supreme  Court  on  appeal.  Cramp  Shipbuilding  Co.  v.  U.  S.,  239 
U.  S.  221,  60  L.  Ed.  238. 

And  where  additional  findings  are  desired,,  or  the  iindings  are 
alleged  to  be. based  on  mistake,  the  remedy  is  a  remand  to  the 
court  of  claims  with  instructions  to  make  and  transmit  findings  on 
the  points  desired.  Monroe  v.  U.  S.,  37  Ct.  Cls.  79;  Ripley  v.  U.  S., 
220  U.  S.  491,  55  L.  Ed.  557. 

The  Court  of  Claims  is  in  a  situation  not  different  from  any  other 
court  when  its  decree  has  been  reviewed  and  finally  adjudged  by 
the  Supreme  Court — it  must  proceed  only  according  to  the  man- 
date. Hence  it  can  not  upon  supplemental  petition  modify  its  decree 
in  a  particular  wherein  it  had  been  affirmed  by  the  Supreme  Court. 
Eastern  Cherokees  v.  U.  S.,  225  U.  S.  572,  582,  56  L.  Ed.  1212,  fol- 
lowing the  rule  laid  down  with  great  precision  in  In  re  Sanford 
Fork  &  Tool  Co.,  160  U.  S.  247,  255, 
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CERTIORARI  TO  REMOVE  A  CASE  FROM  A  CIRCUIT 
COURT  OF  APPEALS  TO  THE  SUPREME  COURT. 

No.  1952. 

Notice  of  Application  to  the  Supreme  Court  for  Writ  of  Cer- 
tiorari (i). 

United  States  Circuit  Court  of  Appeals  for  the Circuit. 

A.  B.,  Plaintifif  in  Error  [or  Appellant] 

■  vs. 
C.  D.,  Defendant  in  Error  [or  Appellee]. 

The  plaintifif  in  error  [or  appellant]  is  hereby  notified  that 
the  defendant  in  error   [or  appellee]    will  on.  Monday,   the 

day  of ,  upon  its  verified  petition  and  a  copy  of  the 

entire  record  in  this  cause,  at  the  opening  of  the  court  on  that 
'day,  or  as  soon  thereafter  as  counsel  can  be  heard,  submit  a 
motion,  [a  copy  of  which  and  of  the  petition  for  writ  of  cer- 
tiorari and  brief  in  support  thereof  are  herewith  delivered^  to 
you]  to  the  Supreme  Court  of  the  United  States,  in  its  court 
room  at  the  capitol,  in  the  city  of  Washington,  D.  C. 

R.  Y., 
Attorney  for  Defendant  in  Error  [or  Appellee.] 

The  foregoing  notice  is  hereby  accepted  and  delivery  of  a 
copy  thereof  and  of  the  petition  for  writ  of  certiorari  and 
brief  in  support  of  the  petition  are  hereby  acknowledged. 

R.  X., 
Attorney  for  Plaintiff  in  Error  [or  Appellant]. 
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(i)  Sufficient  notice  must  be  given  counsel  for  the  respondent  of  the 
day  selected  to  enable  them  to  file  briefs  in  opposition  if  they  desire  to 
do  so. 

Proof  of  service  of  this  notice  must  be  filed  in  the  clerk's  office.  If 
counsel  will  not  accept  service  it  may  be  served  and  proof  made  by 
affidavit. 

The  motion  should  be  made  some  Monday,  that  being  motion  day  in  the 
Supreme  Court. 


No.  1953. 

Motion  for  Writ  of  Certiorari  from  the  Supreme  Court  to  a 
Circuit  Court  of  Appeals. 

The  Supreme  Court  of  the  United  States.  • 
October  Term. 
C.  D.,  Petitioner, 

vs. 
A.  B.,  Respondent. 

Comes  now  C.  D.  by  R.  Y.,  Esq.,  its  counsel,  and  moves 
this  honorable  court  that  it  shall  by  certiorari  or  other  proper 
process  directed  to  the  honorable,  the  judges  of  the  United 

States  Circuit  Court  of  Appeals  for  the Circuit,  require 

said  court  to  certify  to  this  court  for  its  review  and  determin- 
ation a  certain  cause  in  said  Court  of  Appeals  lately  pending, 
wherein  the  respondent,  A.  B.  was  plaintiff  in  error  [or  ap- 
pellant,] and  your  petitioner,  C.  D.,  defendant  in  error,  [or  ap- 
pellee,] and  to  that  end  it  now  tenders  herewith  its  petition 
and  brief  with  a  certified  copy  of  the  entire  record  in  said 
cause  in  said  Circuit  Court  of  Appeals. 

R.  Y. 
Counsel. 
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No.  1954. 

Petition  for  Writ  of  Certiorari  from  the  Supreme  Court  of 
the  United  States  to  a  Circuit  Court  of  Appeals  (General 
Form). 

The  Supreme  Court  of  the  United   States,   October  Term, 


C.  D.,  Petitioner, 

vs. 
A.  B.,  Respondent. 

To  the  Honorable  the  Chief  Justice  and  Associate  Justices  of 
the  Supreme  Court  of  the  United  States. 

Your  petitioner,  C.  D.,  respectfully  represents  that  [here  set 
forth  succinctly  the  proceedings  in  the  cause  up  to  and  includ- 
ing the  decision  of  the  Circuit  Court  of  Appeals  and  the 
grounds  upon  which  it  is  insisted  that  the  decree  or  judg- 
ment of  the  Circuit  Court  of  Appeals  should  be  reversed  and 
conclude  as  follows]  : 

Your  petitioner  believes  that  the  aforesaid  decree  [or  judg- 
ment] of  the  Circuit  Court  of  Appeals  is  erroneous,  and  that 
this  honorable  court  should  require  the  said  case  to  be  cer- 
tified to  it  for  its  review  ahd  determination,  in  conformity 
with  the  provisions  of  the  Act  of  Congress  in  such  cases 
made  and  provided. 

Wherefore,  your  petitioner  respectfully  prays  that  a  writ 
of  certiorari  may  be  issued  out  of  and  under  the  seal  of  this 
court,  directed  to  the  United  States  Circuit  Court  of  Appeals 

for  the  circuit,  commanding  the  said  court  to  certify 

and  send  to  this  court,  on  a  day  certain  to  be  therein  desig- 
nated, a  full  and  complete  transcript  of  the  record  and  all 
proceedings  of  the  said  Circuit  Court  of  Appeals  in  the  said 

case  therein,  entitled  A.  B.  vs.  C.  D.,  No.  ,  to  the  end 

that  the  said  case  may  be  reviewed  and  determined  by  this 
court  as  provided  in  Judicial  Code,  Sec.  240,  or  that  your 
petitioner  may  have  such  other  or  further  relief  or  remedy 
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in  the  premises  as  to  this  court  may  seem  appropriate  and  in 
conformity  with  the  said  Act,  and  that  the  said  judgment 
of  the  said  Circuit  Court  of  Appeals  in  the  said  case,  an  1 
every  part  thereof,  may  be  reversed  by  this  honorable  court. 
And  your  petitioner  will  ever  pray.  R.  Y., 

S.  Y., 
Counsel. 

(1)  The  application  for  writ  of  certiorari  to  remove  a  case  from  the 
Circuit  Court- of  Appeals  to  the  Supreme  Court  must  be  made  to  the 
Supreme  Court.  The  time  within  which  the  application  must  be  made 
is  three  months,  prescribed  by  39  Stat.  L.  727,  Act  of  September  6, 
1916. 

The  application  is  made  by  petition.  The  style  of  the  case  in  that  court 
is  A.  B.,  petitioner  vs.  C.  D.,  respondent.  The  petition  is  filed  in  the 
office  of  the  clerk  of  the  Supreme  Court,  together  with  a  deposit  of 
twenty-five  dollars  on  account  of  costs  and  an  entry  of  appearance  for 
the  petitioning  party,  signed  by  a  member  of  the  bar  of  the  Supreme 
Court.  The  case  is  then  docketed.  The  petitioner  must  also  file  a  certi- 
fied copy  of  the  entire  record,  including  all  the  proceedings  in  the  Circuit 
Court  of  Appeals.  Sup.  Ct.  Rule  37.  A  sufficient  number  of  the  printed 
copies  of  this  record  (not  less  than  ten)  must  also  be  furnished  to  supply 
the  court.  These  printed  copies  may  usually  be  obtained  from  the  clerk 
of  the  Circuit  Court  of  Appeals.  In  case  they  cannot  be  so  obtained  the 
record  must  be  reprinted  under,  the  supervision  of  the  clerk  of  the  Supreme 
Court.  In  such  cases  it  is  usually  desirable  to  print  at  least  fifty  copies, 
in  order  that  there  may  be  a  sufficient  number  for  use  on  the  final  hear- 
ing, should  the  petition  be  granted. 

Some  Monday  should  be  fixed  for  the  submission  of  the  petition,  that 
being  motion  day.  Sufficient  notice  must  be  given  counsel  for  the  re- 
spondent of  the  day  selected  to  enable  them  to  file  briefs  in  opposition,  if 
they  desire  to  do  so.  Proof  of  service  of  such  notice  must  be  filed  in  the 
clerk's  office.  The  petition  must  be  called  up  and  submitted  in  open 
court  by  counsel.  The  application  is  submitted  on  briefs.  Oral  arguments 
are  not  permitted. 

When  a  writ  of  certiorari  is  granted  it  is  issued  by  the  clerk  of  the. 
Supreme  Court  and  sent  to  the  clerk  of  the  Circuit  Court  of  Appeals 
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from  which  the  case  is  to  be  removed.  A  return  to  such  writ  is  ordinarily 
made  pursuant  to  a  stipulation  of  counsel  filed  in  the  ofSce  of  the  clerk 
of  the  Circuit  Court  of  Appeals.  The  stipulation  is  in  effect  an  agreement 
that  the  transcript  of  record  filed  with  the  application  for  the  writ  may  be 
taken  as  a  return  to  the  writ  and  no  new  transcript  made.  The  clerk 
returns  the  writ  by  endorsing  thereon  a  copy  of  the  stipulation.  This  writ 
is  returned  to  the  office  of  the  clerk  of  the  Supreme  Court  and  the  case 
is  then  pending  in  the  Supreme  Court,  upon  the  writ  of  certiorari.  The 
questions  arising  upon  the  record  are  determined  according  to  fixed 
rules  of  law.  Amer.  Constr.  Co.  vs.  Jacksonville  Ry.  Co.,  148  U.  S.  372. 
A  case  so  removed  to  the  Supreme  Court  is  pending  there  as  if  on  the 
appeal  of  the  petitioner,  and  only  his  assignments  of  error  will  be  con- 
sidered by  that  court,  Hubb'ard  vs.  Trd,  171  U.  S.  474,  unless  the  re- 
spondent also  applies  for  certiorari.  The'  burden  is  upon  the  petitioner, 
and  he  is  allowed  to  open  and  close  the  argument,  as  in  the  case  of  an 
appeal. 

Whenever  a  case  has  been  reviewed  and  determined  by  the  Supreme 
Court  on  a  writ  of  certiorari  to  a  Circuit  Court  of  Appeals  the  mandate 
issues  directly  to  and  the  cause  is  remanded  to  the  proper  district 
for  further  proceedings-  in  pursuance  of  such  determination.  Act  of 
March  3,  1891,  26  Stat.  L.  826,  Sec.  10.  This  section  is  preserved 
unchanged.  Where  the  Circuit  Court  of  Appeals  failed  to  consider 
the  case  the  remand  is  to  that  court  for  hearing.  Lutcher  Co.  v. 
Knight,  217  U.  S.  257,  54  L.  Ed.  757. 

The  authority  for  the  Supreme  Court  to  issue  writs  of  certiorari  is 
founded  on  the  Act  of  March  3,  1891,  Sec.  6,  brought  forward  in 
Judicial  Code,  Sec.  240,  and  extends  to  all  classes  of  cases  in  which 
the  jurisdiction  of  a  Circuit  Court  of  Appeals  is  final  and  the  case  is 
pending  in  the  Circuit  Court  of  Appeals,  Forsyth  v.  Hammond,  166 
U.  S.  513;  and  bankruptcy  cases  by  Sec.  25d  of  Bankruptcy  Act  of 
1898,  30  Stat.  L.  544,  reenacted  in  Judicial  Code,  Sec.  252;  and  certiorari 
is  now  the  only  method  of  review  of  a  final  decree  of  the  Circuit 
Court  of  Appeals  in  a  bankruptcy  case,  and  the  petition  therefor  must 
be  filed  with  the  Supreme  Court  within  three  months  from  the  date 
of  the  decree  or  judgment.  38  Stat.  L.  804,  Act  of  January  28,  1915. 
This  act  repeals  Bankruptcy  Act,  Sec.  25b;  Central  Trust  Co.  of  Ills, 
v.  Lueders,  239  U.  S.  11,  60  L.  Ed.  119.  The  question  at  what  stage 
of  the  proceedings  and  under  what  circumstances  a  case  should  be 
required  to  be  sent  up  for  review  is  left  to  the  discretion  of  the 
Supreme  Court  and  as  the  exigencies  of  each  case  may  require.  Am. 
Constr.  Co.  v.  Jacksonville  Ry.  Co.,  148  U.  S.  380.  The  court  will 
not  grant  a  writ  of  certiorari  where  there  is  a  remedy  by  appeal  or 
error.  In  re  Tampa  Suburban  Ry.  Co.,  168  U.  S.  583;  Pullman  Pal. 
Car  Co.  V.  Cent.  Transp.  Co.,  171  U.  S.  138.  The  writ  may  be  granted 
before  the  Court  of  Appeals  has  announced  its  judgment,  as  in  The 
Three  Friends,  166  U.  S.  1,  as  explained  in  Forsyth  v.  Hammond, 
166  U.  S.  513,  or  after  the  mandate  of  the  Circuit  Court  of  Appeals 
has  issued.  The  Conqueror,  166  U.  S.  110.  In  Security  Trust  Co.  v. 
Dent,  187  U.  S.  237,  the  Supreme  Court  allowed  a  writ  of  certiorari 
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and  directed  that  the  copy  of  the  record  filed  under  a  writ  of  error 
improperly  sued  out  be  taken  as  a  return  to  the  certiorari. 

In  the  earlier  cases  the  Supreme  Court  announced  certain  rules 
governing  the  granting  or  refusing  of  writs  of  certiorari.  Later, 
however,  the  practice  of  the  Supreme  Court  has  been  to  exercise  its 
discretion  in  each  individual  case  and  announce  that  the  writ  was 
granted    or    denied   without   giving   its    reasons    therefor. 

Under  special  cases  in  which  certiorari  may  issue,  Judicial  Code, 
Sec.  240,  the  writ  will  lie  to  final  judgments  of  the  Circuit  Court  of 
Appeals  "upon  the  petition  of  any  party  thereto.''  Under  Sec.  2S1,  to 
the  Court  of  Appeals  of  the  District  of  Columbia.  Under  Sec.  246, 
to  the  Supreme  Courts  of  Hawaii  and  Porto  Rico.  In  cases 
set  out  in  the  so-called  Clayton  Anti-Trust  Act,  38  Stat.  L. 
734,    Sec.    11.      To    the    Supreme    Court    of    the    Philippine    Islands, 

To  the  Supreme  Court  of  the  Philippine  Islands,  under  the  Act  of 
September  6,  1916,  39  Stat.  L.  726,  superseding  Judicial  Code,  Sec. 
248.  To  the  highest  court  of  a  state,  as  provided  in  Judicial  Code, 
Sec.  237,  39  Stat.  L.  726,  Act  of  September  6,  1916.  To  the  cases  set 
out  in  39  Stat.  L.  727,  September  6,  1916,  Sec.  3,  covering  final  judg- 
ments: 

(a)  In  Bankruptcy; 

(b)  Under  Federal  Employers'  Liability  Act; 

(c)  Under  Railroad  Hours  of  Service  Act; 

(d)  Under  Saiety  Appliance  Acts, 

For  the  power  to  issue  this  writ  in  bankruptcy  cases,  see  Sec.  2Sd 
of  the  Bankruptcy  Act  of  1898,  and  the  Act  of  January  28,  191S,  38 
Stat.  L.  804  (practically  reenacted  in  39  Stat.  L.  727),  which  repeals 
Sec.  2Sb  of  the  Bankruptcy  Act  and  the  three  middle  paragraphs  of 
Judicial  Code,  Sec.  252,  whereby  proceedings  in  error  were  authorized 
from  the  Circuit  Court  of  Appeals  to  the  Supreme  Court.  Security 
Trust  Co.  v.  Lueders,  239  U.  S.  11,  60  L.  Ed.  119. 

Time  in  Which  Application  to  be  Made.  By  Act  of  September  6, 
1916,  39  Stat.  L.  727,  this  writ  must  be  applied  for  within  three  months 
after  entry  of  the  decree  or  judgment  complained  of.  See  also, 
Supreme  Court  Rule  37. 

Certiorari  not  a  Substitute  for  Error  or  Appeal.  A  case  which  may 
come  to  the  Supreme  Court  by  appeal  or  error  proceedings  under 
Judicial  Code,  Sees.  128  and  241,  can  not  be  brought  up  by  certiorari 
under  Sec.  240.  This  has  been  held  over  and  over,  but  is  again 
aihrmed  after  some  comparative  consideration  of  the  above  sections 
as  well  as  Sec.  262,  in  U.  S.  v.  Beatty,  232  U.  S.  463,  58  L.   Ed.  666. 

Where  a  case  is  not  within  the  provisions  of  Judicial  Code,  Sec. 
128,  and  the  amount  in  controversy  is  in  excess  of  $1,000,  a  final  judg- 
ment of  the  Circuit  Court  of  Appeals  is  reviewable  on  error  by  the 
Supreme  Court,  under  Judicial  Code,  Sec.  241,  and  is  hence  not  a 
case  reviewable  on  certiorari  under  Judicial  Code,  Sec.  240.  U.  S 
V,  Beatty,  232  U.  S.  463,  467,  58  L.  Ed.  686. 
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Certiorari  to  be  Used  Sparingly.  When  the  whole  case  is  presented 
to  the  Circuit  Court  of  Appeals,  although  on  appeal  to  review  a 
preliminary  injunction,  the  writ  may  issue  to  the  Circuit  Court  of 
Appeals.  Harriman  v.  N.  Securities  Co.,  197  U.  S.  244,  49  L.  Ed.  739. 
Denver  v.  N.  Y.  Trust  Co.,  229  U.  S.  123,  S7  L.  Ed.  1101.  Also  see, 
Hanover  Star  Milling  Co.  v.   Metcalf,  240  U.   S.  403,  60  L.  Ed.  713. 

Error  does  not  lie  from  the  judgment  of  the  Circuit  Court  of 
Appeals  to  the  Supreme  Court  in  a  case  of  conviction  for  summary 
contempt,  since  that  is  a  matter  of  criminal  law  and  so  falling  within 
the  provisions  of  Judicial  Code,  Sec.  128;  but  under  its  discretion  the 
Supreme  Court  may  review  the  case  on  certiorari.  Toledo  Newspaper 
Co.  V.  U.  S.,  247  U.  S.  402,  410,  62  L.  Ed.  1186. 

That  this  jurisdiction  is  to  be  resorted  to  only  in  cases  of  peculiar 
importance,  see  Fields  v.  U.  S.,  205  U.  S.  292,  51  L.  Ed.  807;  Hamilton 
Shoe  Co.  V.  Wolf,  240  U.  S.  251,  60  L.  Ed.  629. 

A  writ  of  certiorari  will  not  lie  to  review  a  judgment  reversing  a 
conviction  in  a  criminal  case.  U.  S.  v.  Dickinson,  213  U.  S.  92,  53  L. 
Ed.  711. 

Instructions  by  Supreme  Court  for  applying  for  writ  of  certiorari 
are  found  in  Sees.  3  and  4  of  Rule  37  of  the  Supreme  Court  Rules; 
also  in  instructions,  published  by  the  clerk  of  the  Supreme  Court, 
after  the  enactment  of  the  Act  of  September  6,  1916,  39  Stat.  L. 
726. ,  Aside  from  the  provisions  of  Rule  37  the  requirements  are  as 
follows: 

Office  of  the  Clerk 

SUPREME  COURT  OF  THE  UNITED  STATES, 

Washington,  D.  C. 

INSTRUCTIONS  AS  TO  APPLICATIONS  FOR  WRITS  OF 

CERTIORARI  UNDER  ACTS  OF  MARCH  3,  1891, 

AND  SEPTEMBER  6,  1916. 

The  following  are  the  requirements  on  applications  for  writs  of 
certiorari: 

Petitions  are  docketed  in  this  court,  as  ,  Petitioner,  v. 

. ,  Respondent. 

Before  the  petition  will  be  docketed  there  must  be  furnished  this 
office: 

(1)  An  original  petition  with  written  signature  of  counsel. 

(2)  A  certified  copy  of  the  transcript  of  the  record,  including  all 
proceedings  in  the  United  States  Circuit  Court  of  Appeals  or  other 
Appellate  Court. 

(3)  An  order  for  appearance  of  counsel  for  petitioner,  signed  by 
a  member  of  the  bar  of  this  court. 

(4)  A  deposit  of  twenty-five  ($25)  dollars  on  account  of  costs. 
Before  submission  of  the  petition  there  must  be  furnished: 

(1')  Proof  of  service  of  notice  of  date  fixed  for  submission  and 
copies  of  petition  and  brief  upon  counsel  for  the  respondent.  Notice 
of  the  date  of  submission  of  the  petition,  together  with  a  copy  of 
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the  petition  and  brief,  if  any,  in  support  of  the  same  must  be  served 
on  counsel  for  the  respondent  at  least  two  weeks  before  such  date 
except  where  the  counsel  to  be  notified  resides  west  of  the  Rocky 
Mountains,  in  which  case  the  time  shall  be  at  least  three  weeks. 

(2)  Thirty  (30)  printed  copies  of  the  petition  and  brief  in  support 
of  petition,  if  any  such  brief  is  to  be  filed  under  one  cover. 

(3)  At  least  nine  (9)  uncertified  copies  of  the  record,  which  must 
contain  all  of  the  proceedings  in  the  United  States  Circuit  Court  of 
Appeals  or  other  Appellate  Court  as  well  as  those  in  the  trial  court. 
These  copies  may  be  made  up  by  using  copies  of  the  record  as  printed 
for  the  Appellate  Court  and  adding  thereto  printed  copies  of  the 
proceedings  in  that  court.  If  a  sufficient  number  of  records  thus 
made  up  can  not  be  obtained,  making  it  necessary  to  reprint  the 
record  for  use  on  the  hearing  of  the  petition,  fifty  (SO)  copies  must 
be  printed  under  my  supervision  in  order  that,  should  the  petition  be 
granted,  there  may  be  a  sufficient  number  for  use  on  the  final  hearing. 

Monday  being  motion  day,  some  Monday  must  be  fixed  upon  by 
counsel  for  petition  for  the  submission  of  the  petition.  No  oral 
argument  is  permitted  on  such  petitions  but  they  may  be  called  up 
and  submitted  in  open  court  by  counsel  for  petitioner,  or  by  some 
attorney  in  his  behalf  or  on  request  of  counsel  for  the  petitioner, 
after  due  notice  to  opposing  counsel  and  filing  of  such  notice,  the 
clerk  may  submit  such  petition. 

If  a  respondent  desires  to  oppose  a  petition,  thirty  (30)  copies  of 
a  brief  for  such  respondent  must  be  filed.  These  briefs  must  bear 
the  name  of  a  member  of  the  bar  of  this  court  who  should  also  enter 
an  appearance  for  the  respondent.  It  is  not  necessary,  however,  for 
such  counsel  to  be  present  in  court  when  the  petition  is  submitted.' 

All  papers  in  the  case  must  be  filed  not  later  than  the  Saturday  pre- 
ceding the  Monday  fixed  for  the  submission  of  the  petition. 

JAMES  D.  MAKER, 
Clerk,  Supreme  Court  of  the  United  States. 

Confusion  in  Law  Relating  to  Use  of  Certiorari.  It  is  very  difficult, 
from  the  lawyer's  standpoint,  to  know  whether  he  should  properly 
ask  for  review  by  proceedings  on  appeal  or  error  or  certiorari,  and 
all  three  have  been  resorted  to  simultaneously  and  frequently 
application  for  certiorari  has  been  made  along  with  error  or  ap- 
peal proceedings.  Globe  Co.  v.  Martin,  236  U.  S.  288,  59  L.  Ed. 
583;  Ohio  Comn.  v.  Worthington,  225  U.  S.  101,  56  L.  Ed.  1004;  Central 
Trust  Co.  V.  Chicago  Auditorium  Assn.,  240  U.  S.  581,  60  L.  Ed.  811 ; 
Bennett  v.  U.  S.,  227  U.  S.  333,  57  L.  Ed.  53-1;  Gompers  v.  U.  S.,  233 
U.  S.  604,  58  L.  Ed.  1115.  And  certiorari  may  be  granted  even  after 
motion  to  dismiss  error  or  appeal  proceedings,  and  the  record  on 
such  proceedings  will  be  made  the  return  to  the  writ,  in  order  to 
promote  expedition.  White-Smith  Pub.  Co.  v.  Apollo  Co.,  209  U.  S. 
1,  52  L.  Ed.  665. 
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Where  both  an  appeal  and  an  application  for  certiorari  are  before 
the  Supreme  Court  and  the  appeal  is  di.imissed  and  certiorari  granted, 
the  record  on  appeal  will  be  treated  at  the  return  to  the  writ  of 
certiorari.    U.  P.  Ry.  Co.  v.  Wela  Co.,  247  U.  S.  282,  284,  62  L.  Ed.  -^. 

Cross  Writ  of  Certiorari.  Cross  writ  may  also  be  granted.  Wright 
V.  L.  &  N.  R.  Co.,  236  U.  S.  687,  59  L.  Ed.  788;  LaBourgogne,  210 
U.  S.  95,  52  L.  Ed.  973,  in  which  case  the  court  feels  free  to  dispose 
of  all  questions  appearing  of  record,  And  it  is  immaterial  that  the 
trial  court  did  not  have  before  it  the  questions  raised  in  the  Circuit 
Court  of  Appeals.     Friend  v.  Talcott,  22&  U.  S.  27,  57  L.  Ed.  718. 

The  Supreme  Court  will  on  cross  writ  use  great  circumspection 
in  deciding  the  case  on  its  merits.  Brown  v.  Fletcher,  237  U.  S.  583, 
59  L.  Ed.  1128;  Lutcher  v.  Knight,  217  U.  S.  257,  54  L.  Ed.  757;  Cramp 
Shipbuilding  Co.  v.  International  Curtiss,  etc.,  Co.,  228  U.  S.  64S,  57 
L.   Ed.    1003. 

Mandate  to  Trial  Court.  Generally  the  mandate  of  the  Supreme 
Court  upon  proceedings  in  certiorari  will  issue  to  the  court  from 
which  the  Court  of  Appeals  took  the  case.  Lutcher  Co.  v.  Knight, 
217  U.  S.  257,  54  L.  Ed.  757. 

General  Cases  in  Which  Certiorari  Used.  There  are  many  cases 
in   which   the    Supreme    Court    has   taken   jurisdiction    on    certiorari: 

(a)  Because  of  the  general  effect  or  pressing  importance  of  the 
questions  involved,  e.  g.,  Montana  Co.  v.  St.  L.  "Co.,  204  U.  S.  204, 
51  L.  Ed.  444;  St.  L.  R.  Co.  v.  Wabash  Ry.  Co.,  217  U.  S.  247,  54  L.  Ed. 
752;  Ex  parte  Young,  209  U.  S.  123,  52  L.   Ed.  714. 

(b)  Where,  upon  decision  in  the  Circuit  Court  of  Appeals,  certain 
questions  are  certified  to  the  Supreme  Court.  N.  W.  Mut.  L.  Ins. 
Co.  V.  McCue,  223  U.  S.  234,  56  L.  Ed.  419;  Baglin  v.  Cusenier  Co., 
221  U.  S.  580,  95  L.  Ed.  863;  Green  County  v.  Thomas,  211  U.  S. 
598,  53  L.  Ed.  343. 

(c)  Where  decisions  of  the  Circuit  Court  of  Appeals  are  in  con- 
flict. Cameron  v.  U.  S.,  231  U.  S.  710,  58  L.  Ed.  448;  Chicago  Bd. 
of  Trade  v.  Christie  Co.,  198  U.  S.  236,  49  L.  Ed.  10311;  Hanover  Star 
Milling  Co.  v.  Metcalf,  240  U.  S.  403,  60  L.  Ed.  713.  For  criminal 
case,  see  Heike  v.  U.  S.,  227  U.  S.  131,  57  L.  Ed.  450.  As  to  alleged 
conflict  with  the  Supreme  Court  or  with  state  courts,  see  Joplin 
Mercantile  Co.  v.  U.  S.,  236  U.  S.  531,  59  L.  Ed.  705;  N.  P.  R.  Co. 
V.  Meese,  239  U.  S.  614,  60  U.  S.  467;  Messenger  v.  Anderson,  225 
U.  S.  436,  56  L.  Ed.  1152;  Standard  Oil  Co.  v.  Anderson,  212  U.  S. 
215,  53  L.  Ed.  480. 

(d)  Where  questions  of  federal  jurisdiction  are  involved.  Atlantic 
Transport  Co.  v.  Imbrovek,  234  U.  S.  52,  58  L.  Ed.  1208;  Wells  Co. 
v.   Gastonia  Cotton  Mfg.  Co.,  198  U.   S.   177,  49  L.  Ed.  1003. 

(e)  Where  a  question  is  involved  as  to  the  organization  of  the 
lower  court  under  the  statutes  providing  for  the  composition  of  a 
Circuit  Court  of  Appeals.  Rexford  v.  Brunswick  Co.,  228  U.  S.  339. 
57  L.  Ed.  864. 
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(f)  On  account  of  the  great  importance  of  patent  questions  involved 
in  discordant  decisions  of  different  Circuit  Courts  of  Appeals.  Rub- 
ber Tire  Co.  v.  Goodyear  Co.,  232  U.  S.  413,  58  L.  Ed.  663;  General 
Fireproofing  Co.  v.  Expanded  Metal  Co.,  214  U.  S.  366,  S3  L.  Ed. 
1034. 

Certiorari  under  Judicial  Code,  Sec.  262.  The  power  to  issue  writs 
of  certiorari  is  also-  conferred  by  Judicial  Code,  Sec.  262,  in  cases  not 
comprehended  under  Sec.  240,  and  is  intended  to  be  resorted  to  only 
in  cases  where  the  jurisdiction  has  been  grossly  transgressed,  as  a 
corrective.  Whitney  v.  Dick,  202  U.  S.  132,  50  L.  Ed.  963;  McClellan 
V.  Garland,  217  U.  S.  268,  54  L.  Ed.  762. 

The  writ  under  Sec.  262  can  be  used  as  auxiliary  only,  in  aid  of 
jurisdiction.  Borden's  Condensed  Milk  Co.  v.  Baker,  177  Fed.  906. 
101  C.  C.  A.  186. 

Denial  of  an  original  application  to  the  Circuit  Court  of  Appeals  for 
a  writ  of  mandamus  addressed  to  the  District  Court  may  be  reviewed 
by  writ  of  certiorari,  the  power  of  the  Supreme  Court  to  issue  writs 
of  certiorari  not  being  limited  to  the  cases  following  within  Judicial 
Code,  Sec.  240.    McClellan  v.  Garland,  217  U.  S.  268,  54 'L.  Ed.  762. 

The  jurisdiction  of  the  Circuit  Court  of  Appeals  to  issue  writs  of 
certiorari  is  conferred  also  in  a  limited  way  by  the  provisions  of 
Judicial  Code,  Sec.  262.  U.  S.  v.  Circuit  Court,  126  Fed.  169,  61  C.  G. 
A.  315.  See  also  Lovell-McConnell  Mfg.  Co.  v.  Bindrim,  219  Fed.  533i, 
135  C.  C.  A.  283. 

Certiorari  may  issue  from  the  Supreme  Court  to  the  Circuit  Court 
of  Appeals  under  Judicial  Code,  Sec.  262,  to  review  an  interlocutory 
judgment  which,  because  the  case  is  ultimately  appealable,  is  not  sub- 
ject to  certiorari  under  Sec.  240.  U.  P.  Ry.  Go.  v.  Weld  County,  247 
U.  S.  282,  62  L.  Ed.  — . 

"We  do  not  overlook  Sec.  262  of  the  Judicial  Code,  formerly  .Sec. 
716  of  the  Revised  Statutes,  which  empowers  this  court  to  issue  all 
writs,  not  specifically  provided  for  by  statute,  which  may  be  neces- 
sary for  the  exercise  of  its  jurisdiction  and  agreeable  to  the  usages 
and  principles  of  law.  No  doubt,  this  provision  contemplates  the  em- 
ployment of  the  writ  of  certiorari  in  instances  not  covered  by  Sec.  240 
and  affords  ample  authority  for  using  the  writ  as  an  auxiliary  process, 
and,  whenever  there  is  imperative  necessity  therefor,  as  a  means  of 
correcting  jurisdiction,  of  giving  full  force  and  effect  to  existing  ap- 
pellate authority,  and  of  furthering  justice  in  other  kindred  ways 
(citing  authorities).  But  it  must  not  be  used  under  this  provision  as 
a  substitute  for  an  appeal  or  writ  of  error  to  correct  mere  errors  com- 
mitted in  the  exercise  of  a  lawful  jurisdiction."  U.  S.  v.  Beatty,  232 
U.  S.  463,  467,  58  L.  Ed.  686.  See  In  re  Chetwood,  165  U.  S.  44j,  462, 
41  L.  Ed.  782;  Whitney  v.  Dick,  202  U.  S.  132,  50  L.  Ed.  963;  McClellan 
V,  Garland,  217  U.  S.  268,  54  L.  Ed.  762;  Meeker  v.  Lehigh  Co.,  234  U. 
S.  749,  58  L.  Ed.  1575. 
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No.  1955. 

Affidavit  to  Petition  to  the  Supreme  Court  for  Writ  of  Cer- 
tiorari. 

State  of , 

County  of ,  ss, 

R.  Y.,  being  duly  sworn,  says  that  he  is  one  of  the  counsel 
for  C.  D.,  the  petitioner,  that  he  prepared  the  foregoing  peti- 
tion, and  that  the  allegations  thereof  are  true  as  he  verily 
believes.  R.  Y. 

Subscribed  and  sworn  to  before  me  by  R.  Y.  this  the 

day  of ,  A.  D.  .     My  commission  expires . 

ISeal.}  J.  H., 

Notary  Public,  County,  . 


No.  1956. 

Petition  for  Writ  of  Certiorari  in  Personal  Injury  Case. 

The  Supreme  Court  of  the  United  States,  October  Term,  1902. 
Northern    Pacific   Railway   Company, 
Petitioner, 
vs. 
Louise  H.   Adams   and   Frank  H. 

Adams. 
To  the  Honorable  the  Supreme  Court  of  the  United  States. 

The  petition  of  the  Northern  Pacific  Railway  Company  re- 
spectfully shows  to  this  honorable  court  as  follows: 

Louise  H.  Adams,  widow,  and  Frank  H.  Adams,  son,  of  J. 
H.  Adams,  deceased,  seek  in  this  action  to  recover  damages 
against  the  Northern  Pacific  Railway  Company  for  the  death 
of  J.  H.   Adams.     The  action  was  brought  in  the  District 
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Court  for  the  District  of  Washington,  the  jurisdiction  of 
which  court  was  based  on  diverse  citizenship. 

The  trial  resulted  in  a  verdict  for  the  plaintiffs  below  and 
judgment  for  $14,000  was  entered  on  the  verdict  December 
14,  1900.  (Transcript  p.  80.)  Upon  the  pleadings  and  a  bill 
of  exceptions  duly  settled,  the  case  was  taken  by  writ  of  error 
to  the  Circuit  Court  of  Appeals  for  the  ninth  circuit,  which 
court  on  May  19,.  1902,  affirmed  the  judgment. 

The  death  occurred  in  the  state  of  Idaho,  and  though  no  stat- 
ute of  that  state  was  pleaded  or  introduced  in  evidence,  it  is 
sought  to  sustain  the  recovery  by  a  statute  of  that  state  read- 
ing as  follows : 

"  When  the  death  of  a  person,  not  being  a  minor,  is  caused 
by  the  wrongful  act  or  neglect  of  another,  his  heirs  or  per- 
sonal representatives  may  maintain  an  action  for  damages 
against  the  person  causing  the  death;  or  if  such  person  be 
employed  by  another  person  who  is  responsible,  then  also 
against  such  other  person.  In  every  action  under  this  and  the 
preceding  section,  such  damages  may  be  given  as  under  all 
the  circumstances  of  the  case  may  be  just." 

The  grounds  of  negligence  relied  on  were  two. 

a.  That  the  defendant  (this  petitioner)  having  accepted  the 
deceased  as  a  passenger  on  its  westbound  train  at  Hope,  in  the 
state  of  Idaho,  ran  the  train  at  so  high  a  rate  of  speed  around 
curves  as  to  throw  the  deceased  off  a  platform  while  he  was 
passing  from  one  car  to  another. 

h.  That  one  of  the  cars  in  the  train  was  provided  with  no 
vestibule,  the  remainder  of  the  train  being  vestibuled,  whereas 
it  was  alleged  that  the  railway  cornpany  had  advertised  the 
trains  as  a  vestibuled  train. 

The  petitioner,  besides  denying  negligence  in  either  of  the 
particulars  alleged,  set  up  a  further  defense  that  the  deceased 
was,  and  for  a  long  time  had  been,  the  attorney  of  various 
railway  companies  (but  not  of  the  petitioner)  and  was  a 
gratuitous  passenger,  traveling  on  a  free  pass  issued  to  him 
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as  such,  endorsed  on  which  was  the  following  contract  exe- 
cuted by  him. 

"  Conditions." 

"  This  free  ticket  is  not  transferable,  and,  if  presented  by 
another  person  than  the  individual  named  thereon,  or  if  any 
alteration,  addition  or  erasure  is  made  upon  it,  it  is  forfeited, 
and  the  conductor  will  take  it  up  and  collect  full  fare. 

"  The  person  accepting  this  free  ticket  agrees  that  the  North- 
ern Pacific  Railway  Company  shall  not  be  liable  under  any  cir- 
cumstances, whether  of  negligence  of  agents  or  otherwise,  for 
any  injury  to  the  person,  or  for  any  loss  or  damage  to  the 
property,  of  the  passenger  using  the  same. 

"  I  accept  the  above  conditions. 

"  Jay  H.  Adams." 

"  This  pass  will  not  be  honored  unless  signed  in  ink  by  the 
person  for  whom  issued." 

The  trial  court  on  motion  and  demurrer  struck  out  the  por- 
tion of  the  answer  last  referred  to,  holding  that,  while  the 
contract  on  the  pass  made  in  the  state  of  Washington  where 
the  action  was  brought  and  where  such  contracts  had  been 
held  binding  (Muldoon  vs.  Seattle  City  Ry.,  7  Wash.  528) 
might  have  bound  the  deceased  as  to  any  damages  he  might 
have  sustained  from  personal  injury,  it  could  not  bind  his 
widow  and  son  with  respect  to  the  damages  they  may  claim 
under  the  statute. 

With  respect  to  the  alleged  negligence  of  the  railway  com- 
panies which  is  claimed  to  have  been  the  cause  of  death,  the 
essential  facts  are  as  follows : 

The  deceased  had  lived  for  many  years  in  Spokane,  state  of 
Washington ;  had  been  a  lawyer  by  profession  and  the  attorney 
of  several  railway  companies ;  in  the  trial  of  cases  and  in  other 
work  for  these  companies  he  •  traveled  much  of  his  time  on 
petitioner's  railway,  and  on  other  railways  in  that  section;  he 
was  very  familiar  with  such  travel. 

On  November  13,  1898,  he,  with  a  friend,  went  on  a  North- 
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ern  Pacific  train  from  Spokane  to  Hope,  Idaho,  about  85 
miles  distant,  on  the  main  Une  of  the  Northern  Pacific  road; 
after  remaining  several  hours  at  Hope,  they  returned  on  thp 
westbound  overland  train,  which  was  about  three  hours  late; 
deceased  and  his  friend  went  into  the  train  together.  It  is 
an  established  and  uncontradicted  fact  that  they  got  onto  the 
train  by  one  of  the  unvestibuled  platforms  (Transcript  p.  98, 
494).     They  went  forward  into  the  smoking  car. 

The  train  consisted  of  an  engine  and  eight  cars,  in  the  fol- 
lowing order,  viz. :  Engine,  mail,  baggage,  express,  smoking 
car,  day  coach,  tourist  sleeper,  dining  car,  standard  Pullman 
sleeper  (Transcript  p.  386). 

All  the  cars  in  this  train  were  vestibuled,  except  the  one 
known  as  a  "  tourist  sleeper,"  placed  immediately  in  front  of 
the  dining  car,  which  was  not  so  equipped,  but  had  open 
platforms,'  like  an  ordinary  passenger  coach;  that  is,  with 
hand  railings  running  along  the  end  of  the  body  of  the  car  and 
end  of  the  platform  down  to  the  steps  and  about  two  and  a 
half  or  three  feet  high  (Transcript  p.  86). 

Shortly  after  leaving  Hope,  Mr.  Adams  rose  from  his  seat 
in  the  smoking  car,  leaving  his  overcoat,  and  said  he  was  going 
back  to  the  dining  car  for  some  cigars  (Transcript  p.  91). 
His  friend  never  saw  him  afterwards.  The  testimony,  how- 
ever, shows,  and  it  is  not  questioned,  that  Mr.  Adams  passed 
toward  the  rear  end  of  the  train,  through  the  day  coach  and 
through  the  tourist  sleeper,  across  the  open  platforms  thereon 
and  into  the  dining  car  (Transcript  p.  481).  After  buying 
some  cigars  in  that  car  Mr.  Adams  went  forward ;  at  this  time 
the  train  was  going  at  a  fairly  good  speed  over  a  track  with 
many  curves  (Transcript  pp.  482-3),  and  Mr.  Adams  is 
shown  to  have  had  difficulty  in  keeping  his  balance  in  the  aisles 
of  the  car  (Transcript  pp.  481,  484).  After  this  no  one  is 
shown  to  have  seen  him  before  his  death.  His  body  was 
found  the  next  day  opposite  a  curve  in  the  railroad  track 
and  about  35  or  40  feet  therefrom,  at  a  point  about  six  and  a 
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half  miles  west  of  Hope.  His  body  when  found  was  mutil- 
ated in  a  manner  which  indicated  quite  clearly  that  he  had 
fallen  from  the  train. 

Your  petitioner  contends  that  the  speed  of  the  train  was 
ordinary,  such  as  was  frequently  and  customarily  made  over 
this  portion  of  the  road.     (Transcript  pp.  310-31 1,  316-317.) 

One  of  the  grounds  on  which  the  jury  was  allowed  by  the 
charge  of  the  trial  court  to  render  verdict  against  your  peti- 
tioner was,  the  want  of  a  vestibule  on  the  car  in  question. 
Vestibules  strengthen  a  car  (Transcript  p.  546) ;  are  aids  in 
preventing  telescoping  (Transcript  p.  561);  they  keep  the 
cars  warm  in  winter  (Transcript  p.  564)  and  make  passage 
from  one  car  to  another  more  comfortable,  protecting  from  the 
elements  and  from  cinders,  sparks  and  dust.  As  one  of  the 
witnesses  said,  they  would  make  the  crossing  the  platform 
safer  for  a  child  or  decrepit  person  (Transcript  p.  601). 
The  vestibule  appliance  makes  a  train  more  attractive  in  ap- 
pearance and  more  comfortable.  It  is  highly  advertised,  re- 
duces some  dangers  and  increases  others  (Transcript  pp.  616, 
624).  The  vestibule  is  a  comparatively  new  device,  having 
been  in  more  or  less  general  use  since  1892  (Transcript  p. 
571).  But  the  record  shows  that  in  1898  the  percentage  of 
vestibuled  passenger  equipment  on  different  prominent  sys- 
tems of  the  country  was  very  small,  and  that  generally  unvesti- 
buled  cars  were  placed,  when  convenient  or  necessary,  in  al- 
most all  passenger  trains. 

On  your  petitioner's  road  one  to  three  or  more  unvestibuled 
tourist  sleepers  had  for  many  years  been  run  daily  and  had 
been  placed  in  the  train  just  ahead  of  the  dining  car  (Trans- 
cript p.  392).  It  is  undisputed  that  Mr.  Adams  had,  for  a 
nurtiber  of  years  prior  to  his  death  traveled  a  great  deal  on  the 
Northern  Pacific  road  and  other  roads,  and  that  probably 
every  one  of  the  Northern  Pacific  trains  on  which  he  had 
traveled  had  had  one  or  more  unvestibuled  cars  (Transcript 
P-65-3)- 
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Th«  record  shows  that  the  deceased  boarded  the  train  on  an 
unvestibuled  platform,  and  in  going  back  to  the  dining  car 
passed  over  two  such  platforms,  one  on  each  end  of  the  tourist 
sleeper.  This  established  the  fact  of  his  knowledge  of  their 
character,  it  being  broad  daylight,  and  consequently  the  court 
instructed  the  jury  that  he  must  have  known  thereof  (Trans- 
cript p.  820). 

By  the  charge  of  the  court  the  jury  was  allowed  to  find  your 
petitioner  negligent  either  (a)  with  respect  to  the  speed  of  this 
train  or  (b)  with  respect  to  the  unvestibuled  character  of  the 
tourist  car  platform.  ■ 

Your  petitioner  insists  that  the  case  should  not  have  been 
allowed  to  go  to  the  jury  on  either  ground,  and  further,  that 
because  of  the  contract  made  between  deceased  and  the  railway 
company  upon  which  he  was  being  carried  at  the  time,  his  heirs 
cannot  maintain  this  action. 

Your  petitioner  has  no  right  of  appeal  or  writ  of  error 
herein  to  this  honorable  court,  because  the  jurisdiction  of  the 
District  Court  depended  entirely  on  diverse  citizenship.  The 
Circuit  Court  of  Appeals  stayed  its  mandate  until  the  third 
Monday  of  October  to  give  time  for  the  presentation  and  de- 
termination of  this  petition.  Your  petitioner  presents  herewith 
as  a  part  of  this  petition  a  brief  showing  more  fully  its  views 
upon  the  questions  involved  and  a  transcript  of  the  record 
in  the  Circuit  Court  of  Appeals. 

Wherefore,  your  petitioner  respectfullys  prays  that  a  writ  of 
certiorari  be  issued  out  of  and  under  the  seal  of  this  court,  di- 
rected to  the  United  States  Circuit  Court  of  Appeals  for  the 
ninth  circuit,  commanding  said  court  to  certify  and  send  to  this 
court,  on  a  day  certain  to  be  therein  designated,  a  full  and 
complete  transcript  of  the  record  and  all  proceedings  of  said 
Court  of  Appeals  in  this  case,  which  was  entitled  in  that  court 
"  Northern  Pacific  Railway  Company,  plaintiff  in  error  vs. 
Louise  H.  Adams  and  Frank  H.  Adams,  defendants  in  error," 
to  the  end  that  said  cause  may  be  reviewed  and  determined  by 
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this  court  as  provided  by  law,  and  that  your  petitioner  may 
have  such  other  and  further  relief  or  remedy  in  the  premises 
as  to  this  court  may  seem  appropriate ;  and  that  the  said  judg- 
ment of  the  said  Circuit  Court  of  Appeals  may  be  reversed  by 
this  honorable  court. 

Northern  Pacific  Railway  Company, 

By  C.  W.  Bunn, 

Attorney. 

(1)  Writ  was  granted  in  this  case.     N.  P.  Ry.  v.  Adams,  192  U.  S. 
440,  48  L.  Ed.  513. 


No.  1957. 

Petition  for  Writ  cf  Certiorari  in  Patent  Case  from  the  Su- 
preme Court  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Third  Circuit.  (1) 


The  Supreme  Court  of  the  United  States, 

No.  ,  October  Term,  . 

The  Carnegie  Steel  Company  Limited, 
Petitioner, 

vs. 
The  Cambria  Iron  Company,  Respond- 
ent. 
To  the  Honorable,  the  Judges  of  the  Supreme  Court  of  the 
United  States. 
Your  petitioner,  the  Carnegie  Steel  Company,  Limited,  re- 
spectfully shows : 

That  on  the  2d  day  of  December,  1895,  the  complainant, 
the  Carnegie  Steel  Company,  Limited,  brought  its  complaint 
against  the  respondent,  the  Cambria  Iron  Company,  for  in- 
fringement of  a  United  States  patent  No.  404.414.  and  grant- 
ed to  William  R.  Jones,  June  4,  1889  (of  which  petitioner 
is  assignee),  for  a  method  of  mixing  molten  pig  metal  in  such 
a  way  as  would  complete  the  continuous  process  of  making 
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Bessemer  steel  in  direct  connection  with  the  blast  furnace. 
The  case  was  heard  before  the  Circuit  Court,  and  on  the  5th 
of  September,  1898,  the  opinion  of  the  court  was  filed,  fully- 
discussing  all  the  points  of  the  case  and  holding  for  the  com- 
plainant on  all  the  points  at  issue. 

The  Circuit (2)  Court  found  affirmatively: 

(a)  This  process  was  patentable. 

(&)  It  was  not  anticipated  by  the  prior  efforts  to  the  same 
end. 

(c)  It  was  of  vast  utility' and  public  importance,  as  it  quick- 
ened and  cheapened  the  production  of  steel. 

(d)  That  defendant  used  the  process  and  therefore  in- 
fringed. 

The  case  then  went  to  the  Circuit  Court  of  Appeals  and  on 
the  2 1  St  of  August,  1899,  the  court  filed  its  opinion  and  ordered 
the  decree  of  the  Circuit  Court  reversed  and  the  case  remand- 
ed to  that  court  with  direction  to  dismiss  the  bill  of  complaint. 

The  Circuit  Court  of  Appeals  decided  that  the  respondent 
did  not  infringe.  And  while  the  court  did  not  directly  traverse 
the  first  three  findings  of  the  court  below,  it  so  modified  them 
as  to  leave  very  uncertain  the  results  of  a  long  and  expen- 
sive litigation  which  results  concern  large  interests  and  many 
people. 

In  order  that  this  honorable  court  may  understand  tlie 
grounds  on  which  this  petition  for  a  certiorari  is  based,  tlie 
following  statement  of  facts,  condensed  from  the  opinion  of 
the  Circuit  Court,  is  submitted. 

Since  1856,  when  Bessemer  gave  the  world  his  method  of 
converting  molten  pig  metal  into  steel  by  air  blasts,  the  genius 
of  the  art,  following  his  suggestion  as  to  its  desirability  and 
economy,  diligently  sought  a  method  of  using  the  molten  metal 
directly  as  it  came  from  the  furnaces  without  the  loss  of  its 
heat  and  without  the  necessity  of  re-handling. 

While  everybody  saw  the  desirability  of  such  a  method  and 
many  practical  attempts  were  made  to  reach  the  result ;  they 
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all  failed,  until  Jones  invented  the  process  which  is  the  sub- 
ject of  this  proceeding. 

Prior  to  this  invention  of  Jones  and  its  practical  employ- 
ment at  the  Edgar  Thomson  Steel  Works,  the  respondent,  as 
well  as  others,  used  the  intermediate  cupola  furnace,  and 
thence  conveyed  to  the  converter  to  be  made  into  steel  by  the 
Bessemer  process.  Jones  eliminated  the  whole  intermediate 
cupola  process  by  inventing  a  method  of  mixing  the  metal 
while  passing  through  a  receptacle  called  a  mixer  through- 
out the  case,  as  it  came  in  molten  condition  from  the  blast  fur- 
nace, so  that  it  could  be  directly  conveyed,  still  molten,  to  the 
converters. .  This  made  practical  the  direct  process  and  ac- 
complished the  great  end  sought  in  the  art. 

The  reason  molten  pig  metal  could  not  be  used  directly  from 
the  furnace  ^yithout  mixing  by  the  Jones  process,  or  without 
going  throught  the  circuitous,  tardy  and  expensive  cupola  proc- 
ess is  this : 

Molten  pig  metal,  in  the  percentage  of  its  non-metallic  con- 
stituents (silicon,  carbon,  etc.,)  varies  greatly.  This  variation 
appears  not  alone  as  between  different  furnaces,  but  is  quite  as 
marked  as  between  successive  withdrawals  from  the  same  fur- 
nace. As  the  air  blast  in  the  converter  must  be  regulated  to 
correspond  with  the  quantity  of  silicon,  carbon,  etc.,  contained 
in  the  charge  (these  being  the  elements  operated  upon  by  the 
blast  to  effect  the  purification  of  the  metal  which  is  the  heart 
of  the  Bessemer  invention)  and  as  there  is  no  way  of  discov- 
ering the  extent  of  their  presence,  except  by  the  eye  while  the 
operation  is  in  progress,  notwithstanding  all  the  skill  obtaina- 
ble, great  quantities  of  steel  are  lost,  and  much  inferior  steel  is 
made  by  the  wide  fluctuations.  Jones'  process  obviates  this 
trouble  by  filling  a  receptacle  (the  mixer)  almost  full  of  molten 
metal  drawn  from  different  furnaces,  or  from  the  same  furnace 
at  different  times,  which  are  not  uniform  in  their  chemical 
composition,  thus  creating  a  composite  body  of  metal.  From 
this  composite  body  of  metal  are  taken  portions  for  use  in  the 
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converter  which  represents  the  average  of  the  non-uniformity 
of  all  the  parts,  and  as  withdrawals  are  made,  fresh  portions 
are  added  successively  so  that  at  all  times  the  receptacle  con- 
tains a  pool  which  dominates  or  controls  the  parts  as  stated. 

Uniformity  has  been  the  aim  of  most  other  processes,  but  the 
Jones  process  was  based  upon  the  idea  that  uniformity  was 
not  essential,  but  that  a  non-abrupt,  non-uniformity,  which 
was  the  outcome  of  the  Jones  process,  produced  the  whole  re- 
sult desired.  This  theory  was  reduced  to  practice  by  Captain 
Jones.  After  that,  everybody,  as  is. usual  in  such  cases,  be- 
gan to  discover  that  they  had  always  known  it. 

Your  petitioner  exhibits,  as  part  of  the  application,  a  cer- 
tified copy  of  the  record,  of  the  decree  of  reversal,  and  the  opin- 
ions of  the  said  Circuit  Court  and  of  the  Court  of  Appeals. 

Upon  this  statement  of  facts  and  the  record  in  the  cause, 
the  petitioner  submits  the  following  reasons  why  the  judg- 
ment of  the  Circuit  Court  of  Appeals  reversing  the  decree  of 
the  Circuit  Court,  and  remanding  the  cause  to  the  court  with 
directions  to  dismiss  the  petitioner's  bill,  should  be  brought 
here  for  review  by  this  court : 

First.  Because  of  the  great  importance  of  the  case  as  to  the 
pxiblic  and  the  parties. 

It  is  of  the  same  range  and  importance  as  Bessemer's  origi- 
nal invention  and  as  Mushet's  re-carbonization  process,  and 
completes  the  series  necessary  for  the  cheap  production  of  steel. 

There  should  be  a  speedy  and  certain  decision  upon  the  vital 
questions  involved  in  this  case.  The  patent  covering  a  radi- 
cal process  in  the  art  of  steel  making  as  it  is  now  practiced 
throughout  the  civilized  world,  should  be  definitely  adjudicated 
upon  the  question  of  its  validity,  without  compelling  the  com- 
plainant to  renew,  with  respect  to  some  other  defendant,  the 
litigation  that  has  consumed  so  many  years,  and,  as  the 
voluminous  record  discloses,  was  so  thoroughly  and  exhaus- 
tively tried.  The  decision  of  the  Circuit  Court  of  Appeals 
being  definite  only  upon  the  question  of  infringement,  and  be- 
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ing  predicated  as  it  is  upon  a  misconception  of  the  binding 
effect  of  an  alleged  stipulation,  on  the  question  of  infringement, 
has  only  determined  that  one  fact  in  respect  to  this  one  de- 
fendant, reference  to  the  other  questions,  in  so  far  as  they  are 
referred  to  in  the  opinion,  not  being  followed  out  to  any  logical 
and  decisive  conclusion. 

Second.  Because  the  Circuit  Court  of  Appeals  erred  in  the 
interpretation  of  the  second  claim  of  the  patent  in  this,  that 
the  said  court  decided  there  was  nothing  in  the  patent  to  war- 
rant the  determination  that  the  inventor  had  in  mind  that  the 
residue  to  be  left  in  the  receptacle  should  form  a  dominating 
pool,  while  the  proceedings  in  the  patent  office,  cited  by  the 
court,  and  the  patent  itself,  assert  the  contrary  thereof. 

Third.  Because  the  Circuit  Court  of  Appeals  found  that  the 
defendant  did  not  infringe  the  second  claim  of  the  patent  in 
suit. 

Fourth.  Because  the  Circuit  Court  of  Appeals  erred  in 
reaching  its  conclusion  as  to  infringement  in  considering,  and 
in  considering  alone,  the  effect  of  an  alleged  stipulation  in  the 
case  respecting  defendant's  use  of  petitioner's  process,  which 
stipulation  had  been  repudiated  for  mistake  before  closing  the 
case,  and  had  been  waived  as  to  its  essential  features  by  both 
parties  to  the  case. 

Fifth.  Because  the  Circuit  Court  of  Appeals  failed  to  follow 
or  to  give  force  or  effect  to  the  rulings  and  decisions  of  this 
court  on  the  legal  propositions  involved. 

Sixth.  Because,  under  the  circumstances  heretofore  stated,  a 
full  consideration  of  the  case  by  this  honorable  court  will  tend 
to  prevent  costly  and  undesirable  litigation,  and  promote  jus- 
tice to  all  interested. 

Wherefore,  in  view  of  the  premises,  petitioner  prays  that 
this  honorable  court  will  grant  its  writ  of  certiorari  directed  to 
the  Circuit  Court  of  Appeals  for  the  third  circuit,  requiring 
that  the  record  of  said  cause  in  the  said  court  and  its  decree 
be  certified  to  this  court,  and  that  this  honorable  court  will 
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thereupon  proceed  to  correct  the  errors  complained  of,  reverse 
the  said  decree  and  remand  the  said  cause,  and  give  to  your 
petitioner  such  other  and  further  relief  as  the  nature  of  the 
case  may  require  and  to  the  court  may  seem  proper  in  the 
premises.  The  Carnegie  Steel  Co.,  Limited, 

Thomas  B.  Reed,  James  Gayley,  Manager. 

Philander  C.  Knox, 
of  Counsel. 

(1)  Writ  granted  in  175  U.  S.  127,  opinion  on  merits  in  18S'  U.  S.  403'. 

(2)  "Circuit  Court"  would  now  be  "District  Court,"  36  Stat.  L.  1167; 
Judicial  Code,  Sec.  291;  Ex  parte  U.  S.,  228  U.  S.  420,  57  L.  Ed.  281; 
Wogan  V.  Amer.  Sugar  Refining  Co.,  21S  Fed.  273. 


Petition  for  Writ 
of  Certiorari,  etc. 


No.  1958. 

Petition  for  Writ  of  Certiorari  in  Patent  Case  from  the  Su- 
preme Court  to  a  Circuit  Court  of  Appeals. 

The  Supreme  Court  of  the  United  States, 
October  Term,  A.  D.  1901. 
The  Singer  Manufacturing  Company, 
Petitioner. 

vs. 
Herman  Cramer,    Respondent. 

Petition  for  writ  of  certiorari  to  the  United  States  Circuit 
Court  of  Appeals  for  the  ninth  circuit,  to  require  said  court  to 
certify  to  the  Supreme  Court  of  the  United  States  for  its  re- 
view and  determination  the  case  of  The  Singer  Manufacturing 
Company,  plaintiff  in  error,  vs.  'Herman  Cramer,  defendant 
in  error. 
To  the  Honorable  the  Supreme  Court  of  the  United  States : 

Your  petitioner,  The  Singer  Manufacturing  Company,  re- 
spectfully petitions  this  honorable  court  that  the  writ  of  cer- 
tiorari may  be  granted,  directing  the  Circuit  Court  of  Appeals 
for  the  ninth  circuit  to  certify  to  this  honorable  court  for  its 
review  and  determination,  the  case  of  your  petitioner,  plaintiff 
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in  error,  vs.  Herman  Cramer,  defendant  in  error,  and  for  rea- 
sons therefor  respectfully  shows  to  this  honorable  court  as 
follows : 

STATEMENT  OF  FACTS. 

First.  Your  petitioner  is  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  New 
Jersey,  and  having  its  principal  place  of  business  in  the  city, 
county  and  state  of  New  York ;  and  that  the  defendant  in  error, 
Herman  Cramer,  is  a  citizen  of  the  state  of  California  and 
resident  thereof. 

Second.  That  the  said  Herman  Cramer  filed  his  complaint 
against  your  petitioner  in  the ,  Circuit  Court  of  the  United 
States  for  the  northern  district  of  California  at  the  July  term 
of  court  in  the  year  of  1896,  for  an  infringement  of  letters  pat- 
ent granted  him  under  date  of  January  30,  1883,  and  numbered 
271,426,  for  a  new  alleged  useful  improvement  in  sewing  ma- 
chine treadles,  infringement  being  alleged  only  as  to  the  first 
claim  thereof  (Record,  pp.  1-5),  but  that  in  due  order  of 
pleading  thereafter  your  petitioner  filed  a  plea  of  the  general 
issue  to  said  complaint  and  gave  notice  in  writing  of  the  de- 
fenses to  be  urged  in  the  trial  of  said  case  in  compliance  with 
,the  statutes  in  such  case  made  and  provided. 

Third.  That  said  case  came  on  for  trial  on  the  28th  day  of 
March,  1900,  and  upon  the  20th  day  of  April,  1900,  a  verdict 
and  judgment  was  rendered  against  your  petitioner  and  in  fa- 
vor of  the  defendant  in  error  for  the  sum  of  $12,456  and  costs. 
That  a  bill  of  exceptions  was  duly  filed  in  said  cause  and  .a  writ 
of  error  was  allowed.  The  said  writ  of  error  being  issued  on 
the  8th  day  of  June,  1900,  and  served  upon  the  attorney  of  the 
defendant  in  error  on  the  9th  of  June,  together  with  the  cita- 
tion, citing  and  admonishing  the  defendant  in  error  to  appear 
in  the  said  Circuit  Court  of  Appeals  and  show  cause  why 
the  said  judgment  should  not  be  corrected,  and  that  un- 
der said  writ  of  error,  the  said  cause  was  properly  brought 
before  the  Circuit  Court  of  Appeals  for  tbe  ninth  circuit  for 
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review  and  determination;  and  that  upon  the  1st  day  of  Sep- 
tember, 1900,  a  certified  transcript  of  the  record  and  all  pro- 
ceedings of  the  said  court  in  said  case  was  filed  in  the  Circuit 
Court  of  Appeals  for  the  ninth  circuit  and  the  said  case  was 
duly  entered  and  docketed  in  said  Circuit  (1)  Court  and  entitled 
the  said  The  Singer  Manufacturing  Company,  complainant  in 
error,  vs.  said  Herman  Cramer,  defendant  in  error.  A  cer- 
tified copy  of  the  entire  record  of  the  case  in  the  Circuit  Court 
of  Appeals  is  hereby  furnished  in  conformity  with  rule  37  of 
this  honorable  court  relative  to  cases  from  Circuit  Courts 
of  Appeals,  and  the  same  is  hereby  referred  to  and  marked 
and  identified  herewith  and  made  a  part  of  this  petition.  The 
said  certified  printed  copy  of  said  entire  record  of  the  pro- 
ceedings in  said  Circuit  Court,  including  the  bill  of  exceptions, 
contains  all  the  testimony  that  was  taken  upon  trial  of  said 
case  in  said  circuit.  The  assignment  of  errors  that  was  filed  by 
your  petitioner  contained  in  said  bill  of  exceptions  and  they  are 
shown  and  exhibited  upon  said  pages  811  to  845,  inclusive, 
and  are  hereby  referred  to  and  made  part  of  this  petition  and 
application. 

Fourth.  That  the  said  case  came  on  to  be  heard  in  the  said 
Circuit  Court  of  Appeals  upon  the  5th  day  of  March,  1901, 
before  the  Honorable  Circuit  Judges  Gilbert  and  Ross  and  the 
Honorable  District  Judge  Hawley,  and  upon  the  13th  day  of 
May,  1901,  the  said  Circuit  Court  of  Appeals  rendered  a  judg- 
ment affirming  the  said  judgment  of  said  Circuit  Court ; 
that  said  Circuit  Court  of  Appeals  filed  an  opinion  and  deci- 
sion in  writing,  the  closing  paragraph  of  which  contained  an 
order  that  the  judgment  of  the  Circuit  Court  must  be  affirmed 
with,  costs ;  said  opinion  and  decision  are  contained  in  the  cer- 
tified copy  of  the  record  of  the  said  Court  of  Appeals  at  pages 
854  to  869,  inclusive,  and  the  same  is  hereby  referred  to  and 
made  a  part  of  this  petition.  That  shortly  thereafter  your  pe- 
titioner filed  a  petition  for  rehearing,  and  that  upon  the  15th 
day  of  November,  1901,  said  petition  was  denied  by  the  said 
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Circuit  Court  of  Appeals  for  the  ninth  circuit,  but  the  mandate 
in  said  case  has  beeii  stayed  until  the  15th  day  of  January, 
1902,  for  your  petitioner  to  file  this,  its  petition 'for  writ  of 
'  certiorari. 

Fifth.  Your  petitioner  is  advised  and  so  believes  that  the 
said  judgment  and  finding  of  the  said  Circuit  Court  of  Appeals 
in  the  said  cause  in  sustaining  the  judgment  of  the  court  at  the 
circuit;  and  the  judgment  of  the  court  at  the  circuit,  are  er- 
roneous, without  leg'al  justification  and  contrary  to  all  the 
rules,  decisions  and  principles  of  law  laid  down  by  this  hon- 
orable court  and  found  upon  the  statute  books  applicable  to 
such  causes ;  and  that  this  honorable  court  should  require  the 
said  case  to  be  certified  to  it  for  its  review  and  determination 
under  and  in  accordance  with  the  sixth  section  of  the  Act  of 
Congress,  entitled  "  An  Act  to  Establish  Circuit  Court  of 
Appeals,"  and  to  define  and  regulate  certain  cases,  the  jurisdic- 
tion of  the  courts  of  the  United  States  and  for  other  purposes, 
approved  March  3,  1891(2),  the  said  case  being  made  final 
in  the  Circuit  Court  of  Appeals  by  said  Act,  except  for  the 
interposition  and  rightful  recognition  by  this  honorable  court 
as  herein  prayed. 

Grounds  and  gravamen  of  and  for  this  petition  for  writ  of 
certiorari — aligned  and  epitomised. 

First.  This  petition  should  be  granted  because  the  exact  and 
precise  subject-matter  contemplated  by  this  petition,  namely,, 
the  validity  of  the  Cramer  patent  of  January  30,  1883,  No. 
271,426,  for  an  alleged  improvement  in  sewing  machine  tread- 
les, and  the  question  of  infringement  thereof  by  petitioner,  has 
been  before  three  several  Circuit  Courts  upon  three  separate 
trials  in  actions  at  law,  before  three  several  respective  juries, 
and  against  petitioner's  same  mechanical  devices  ii)  each  suit, 
and  the  patent  so  construed  in  each  case  as  to  bar  any  finding, 
otherwise  than  of  non-infringement. 

In  two  of  such  cases,  namely,  the  case  of  Cramer  vs.  Fry, 
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your  petitioner's  agent,  tried  before  his  honor,  Judge  Joseph 
McKenna,  and  the  case  of  Cramer  against  your  petitioner, 
tried  in  the  first  instance  before  his  honor.  Judge  James  H. 
Beatty,  the  patent  was  construed  by  the  court,  your  petitioner's 
device  found  not  to  infringe,  and  the  jury  instructed  to  return 
a  verdict  for  your  petitioner. 

In  the  trial  of  the  above  case  against  your  petitioner  the 
instruction  of  the  court,  Judge  Beatty,  to  the  jury  to  so  find, 
was  based  primarily  upon  the  proposition  that  your  petitioner 
openly  defended  its  agent  Fry  and  was  protected  by  the  judg- 
ment, but  your  petitioner's  motion  before  his  honor  Judge 
Beatty  to  instruct  the  jury  to  find  for  your  petitioner,  was 
based  not  only  upon  the  fact  that  your  petitioner  had  defended 
its  former  agent,  Willis  B.  Fry,  in  the  action  of  the  respondent, 
Cramer,  against  him,  but  upon  the  same  ground  as  appears  by 
the  instruction  of  Judge  McKenna,  namely,  that  your  peti- 
'  tioner  did  not  infringe ;  and  his  honor  Judge  Beatty  construed 
the  patent  as  it  was  construed  by  Judge  McKenna  and  inde- 
pendently of  Judge  McKenna's  construction,  and  would  have 
so  instructed  a  verdict  for  petitioner  in  the  case  before  him,  if 
he  had  not  ordered  a  verdict  for  your  petitioner  upon  the 
ground  just  indicated  —  as  appears  by  the  following  quota- 
tion from  the  records  of  the  United  States  official  reporter,  Mr. 
Clement  Bennett,  now  on  file  in  said  case,  as  follows : 

"  The  Court :  I  take  it  from  the  evidence  already  offered, 
that  this  is  the  same  case  tried  before.  My  mind  is  made  up 
upon  that.  If  the  record  does  not  show  that,  you  might  be 
permitted  to  show  it.  But  I  have  made  up  my  mind  that  this 
is  the  same  case  that  was  tried  before.  I  have  looked  over  the 
old  case,  and  think  the  patents  introduced  there  are  the  same  as 
those  introduced  here.  The  same  evidence  is  introduced  here 
that  was  introduced  before.  I  could  riot  well  determine  that 
without  going  over  the  whole  evidence.     .     .     . 

"  Mr.  Wheaton :  The  decision  of  Judge  McKenna  is  upon 
PJe,  and  I  wish  to  put  that  in  also. 
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"  The  Court :  Yes,  I  think  it  is  on  file.  I  may  suggest  that 
while  I  have  decided  this  question  simply  on  what  I  deem  to 
be  the  law  applicable  to  it,  uninfluenced  by  that  decision,  yet  if 
you  went  through  with  the  trial  of  the  case  and  introduced 
all  your  evidence,  I  do  not  see  what  I  could  do  but  to  instruct 
the  jury  finally  to  find  a  verdict  for  the  defendant,  and  thus 
reach  the  same  conclusion  we  reach  by  the  introduction  of 
this  judgment  roll." 

The  "  judgment  roll  "  here  referred  to  by  Judge  Beatty  be- 
ing the  judgment  on  verdict  for  your  petitioner  instructed  by 
Judge  McKenna  upon  the  ground  of  non-infringement.  (Rec- 
ord, pi  667.) 

In  the  trial  of  the  present  case  before  his  honor  Judge  Mor- 
row, his  honor  Judge  Morrow  agreed  with  Judge  McKenna 
that  the  Cramer  patent  in  suit  was  a  narrow  patent,  and  with 
the  views  of  his  honor  Judge  McKenna  upon  this  proposition, 
the  exact  language  of  Judge  Morrow  to  this  effect  being  as 
follows: 

"  Judge  McKenna  in  that  case  held  that  this  was  a  narrow 
patent.  I  concur  with  his  views  upon  that  proposition."  (Rec- 
ord, p.  740.) 

Your  petitioner  respectfully  submitting  that  it  is  the  veriest 
travesty  upon  every  rule  of  construction  laid  down  by  this 
honorable  court  as  governing  and  interpreting  letters  patent 
to  find  that  the  Cramer  patent  in  suit  was  a  narrow  patent, 
and  so  finding,  to  permit  any  question  of  infringement  there- 
of to  be  submitted  to  any  jury,  the  identification  of  the  patent 
as  a  narrow  one  leaving  no  question  of  fact,  possible  to  go  to 
the  jury  as  against  your  petitioner's  device  proceeded  against, 
being  a  device  of  the  same  precise  character  and  construction 
present  in  each  of  the  three  cases  and  trials,  your  petitioner 
averring  that  in  no  other  case  or  cases  except  the  three  separate 
trials  in  the  Circuit  Court  of  the  United  States  for  the  northern 
district  of  California  before  his  honor  Judge  McKenna,  his 
honor  Judge  Beatty,  and  his  honor  Judge  Morrow,  has  the 
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validity  of  the  Cramer  patent  been  at  issue  or  passed  upon,  of 
any  question  of  infringement  decided  in  relation  thereto,  ex- 
cepting further,  of  course,  this  case  in  the  Court  of  Appeals. 

Second.  The  vast  sums  of  money  claimed  to  be  due  by  the 
respondent  Cramer  of  your  petitioner  by  reason  of  this  patent 
and  the  jury  verdict  in  this  case,  and  the  peril  to  your  petition- 
er's entire  property,  assets  and  business,  under  claims  made  by 
reason  of  this  jury  finding,  would  seem  to  make  this  petition 
worthy  of  consideration  at  the  hands  of  this  court  upon  this 
ground  alone,  as  a  matter  of  gravity  and  importance ;  certainly 
so  to  your  petitioner. 

The  judgment  in  this  case,  it  is  true,  is  only  for  the  sum  of 
twelve  thousand  four  hundred  and  fifty-six  dollars.  This 
judgment,  as  appears  by  the  record,  covers  only  asserted  acts  of 
infringement  committed  in  the  northern  district  of  California 
and  within  a  certain  prescribed  time.  Since  the  rendition  of 
such  judgment  the  respondent  Cramer  has  brought  five  addi- 
tional actions  at  law  against  your  petitioner:  One  in  the 
Circuit  Court  of  the  United  States  for  the  northern  district  of 
California;  one  in  the  Circuit  Court  of  the  United  States  for 
the  district  of  Washington;  one  in  the  Circuit  Court  of  the 
United  States  for  the  district  of  Oregon ;  another  in  the  Circuit 
Court  of  the  United  States  for  the  southern  district  of  Califor- 
nia; and  still  another  in  the  Circuit  Court  of  the  United  States 
for  the  southern  district  of  New  York,  confining  the  allega- 
tions of  acts  of  infringement  to  the  respective  districts.  The 
aggregate  amount  of  damages  asked  of  your  petitioner  in  these 
suits  under  this  patent,  closely  approximating  two  millions  of 
dollars,  your  petitioner  averring  that  the  declarations  or  com- 
plaints in  these  five  suits,  respectively,  are  printed  in  form  and 
that  the  counsel  for  said  respondent  in  all  of  these  declarations 
or  petitions  openly  threatens  to  bring  separate  and  independent 
suits  in  every  district  of  the  United  States  against  your  peti- 
tioner for  damages  for  the  infringement  of  said  Cramer  patent, 
confining  each  allegation  of  infringement  as  committed  in  each 
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separate  district,  and  to  put  your  petitioner  to  trial  of  as  many- 
cases  as  there  are  districts  in  the  United  States.  Your  peti- 
tioner averring  that  in  each  of  the  printed  declarations  or  com- 
plaints so  filed  against  your  petitioner  as  aforesaid,  there  is  con- 
tained the  allegation  and  averment  in  sustance  and  conclusion 
that  in  the  above  and  pending  case  in  which  this  petition  for 
writ  of  certiorari  is  filed,  all  facts  of  the  validity  of  the  patent 
in  suit  have  been  adjudicated  against  your  petitioner  and  all 
facts  as  to  the  infringement  of  said  patent  so  adjudicated,  and 
that  there  is  nothing  left  but  to  assess  the  claimed  damages 
against  your  petitioner  as  fixed  and  found  by  the  jury  in  the 
action  ift  which  this  petition  is  presented.  And,  further,  that 
said  respondent  Cramer  in  each  of  said  declarations  or  com- 
plaints filed  against  your  petitioner  since  the  entry  of  the  judg- 
ment verdict  in  this  case  asks  and  demands  three  times  the 
amount  of  the  damages  found  by  the  respective  juries,  be- 
sides the  costs  of  the  respective  suits,  plainly  amounting,  if 
such  demands  are  recognized  and  enforced,  to  s  sum  equal  to 
many  millions  of  dollars,  a  substantial  proportion  of  the  en- 
tire property  assets  of  your  petitioner. 

Third.  Your- petitioner  further  respectfully  submits  that  this 
petition  should  be  allowed  because  manifestly  and  plainly  upon 
a  study  and  examination  of  the  Cramer  patent  in  suit  and  upon 
the  face  of  the  patent  itself  and  the  first  claim  thereof  alleged 
alone  to  be  infringed  by  your  petitioner,  and  a  comparison  of 
this  patent  with  the  combined  cross-bar,  vertical  brace,  loop 
and  treadle  casting  and  arrangement  of  your  petitioner  as 
shown  by  the  Diehl  patent ;'  there  can  not  be  possibly  found  or 
exist  any  infringement  by  your  petitioner  of  the  first  claim  of 
this  patent. 

Your  petitioner  takes  it  that  this  Cramer  patent  is  directed 
to  the  sewing  machine  manufacturing  industry  and  must  be 
intended  to  be  understood  by  those  carrying  on  that  industry. 
The  statement  and  terms  of  the  patent  are  perfectly  plain  and 
apparently  easy  to  understand,  and  your  petitioner  understands 
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and  believes  that  every  other  sewing  machine  manufacturer 
in  the  United  States  would  so  understand  and  nothing  other- 
wise than  that  this  Cramer  patent  related  to  a  particular  and 
peculiar  mechanical  construction  and  arrangement  of  treadle 
and  alliance  therewith  through  certain  peculiarities  of  forma- 
tion, with  holes  in  the  lower  depending  ends  of  the  cross-brace 
of  the  sewing  machine  to  serve  as  bearings.  Every  sentence 
and  line  of  the  patent  emphasizes  and  makes  certain  this  fact 
and  condition  and  the  first  claim  points  out  with  great  partic- 
ularity the  specific  construction  and  arrangement  necessary  to 
meet  and  conform  with  the  statements  in  the  specification  part 
of  the  patent  and  illustrated  in  the  drawings.  There  can  cer- 
tainly be  found  nothing  to  a  sewing  machine  manufacturer  to 
indicate  that  this  Cramer  patent  or  its  patentee  had  any  thought 
or  idea,  purpose  or  object,  or  considered  the  invention  of  his 
patent  otherwise  than  a  specific  detail  construction  and  arrang-e- 
ment  of  parts  allied  together  as  set  forth  in  the  specification  and 
particularized  and  pointed  out  and  made  certain  in  the  claims, 
and  as  so  identified  in  this  Cramer  patent.  There  is  found  to- 
tally absent  in  your  petitioner's  sewing  machine  construction 
every  element  or  part,  both  as  to  function  and  result,  going  to 
make  up  the  first  claim  of  the  Cramer  patent,  there  being  ab- 
sent from  your  petitioner's  device  any  holes  or  openings  what- 
ever through  the  lower  end  of  your  petitioner's  cross-brace  to 
serve  as  bearings  for  any  purpose,  there  being  totally  absent 
from  your  petitioner's  device  any  treadle  of  any  description  fit- 
ted to  oscillate  in  any  bearings  whatever,  except  your  petition- 
er's screw-point  centers  in  your  petitioner's  treadle  itself,  your 
petitioner's  treadle  being  as  a  matter  of  fact  hung  in  oflfsets  in 
the  old  common  cross-bar  and  such  cross-bar,  then  united  as 
a  single  casting  with  the  old  common  double  vertical  brace. 

The  Cramer  patent  in  suit  is  found  as  "Exhibit  A"  upon 
Record,  pp.  63,  64 ;  and  the  Diehl  patent,  admittedly  represent- 
ing petitioner's  machine  in  all  three  of  the  separate  trials  and 
cases,  is  found  upon  Record,  pp.  166,  167,  168.    The  file-wrap- 
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per  and  contents  of  the  Cramer  patent  being  found  upon  pp. 
365  to  376,  inclusive,  of  the  Record. 

Fourth.  Your  petitioner  further  urgently  submits  and  con- 
tends that  this  petition  should  be  granted  because  the  file-wrap- 
per and  contents  of  the  respondent  Cramer's  patent  so  defines 
and  limits  this  alleged  invention  of  Cramer  as  set  forth  and 
elucidated  in  the  opinion  of  his  honor  Judge  McKenna  that 
there  can  be  no  possible  construction  given  to  this  Cramer  pat- 
ent by  reason  of  the  statements  and  proceedings  disclosed  by 
the  file-wrapper  and  contents,  as  to  authorize  or  permit  the 
finding  that  your  petitioner's  device  infringes  the  first  claim  of 
said  patent. 

As  to  the  matter  just  indicated  your  petitioner  alleges  that 
he  is  informed  by  counsel  supposedly  learned  as  to  such  mat- 
ters, and  so  believes,  that  the  statements  of  the  respondent 
Cramer  and  of  his  patent  solicitors  in  the  various  proceedings 
in  the  Patent  Office  relating  to  his  alleged  invention  before 
the  grant  of  the  patent  and  as  a  part  thereof  so  identifies  and  de- 
fines and  makes  certain  all  there  is  or  can  be  to  this  supposed 
Cramer  device  and  invention,  that  so  understanding  the  same 
there  can  be  no  possible  contention  that  the  device  of  your  pe- 
titioner bears  any  relation  to  said  first  claim  or  can  by  any  pos- 
sible rightful  construction  put  upon  it  infringe  the  same.  Your 
petitioner  can  not  from  any  reading  or  understanding  of.  the 
so-called  file- wrapper  and  contents  of  the  patent  as  appearing 
in  said  papers  themselves  and  as  set  forth  in  the  opinion  of 
Judge  McKenna,  see  or  understand  how  any  conclusion  as  to 
matters  of  equity,  mechanical  facts,  and  application,  can  be  ar- 
rived at,  otherwise  than  appears  in  the  careful  and  extended 
decision  of  his  honor  Judge  McKenna,  and  by  the  concise 
statement  of  this  fact  and  finding  by  his  honor  Judge  Beatty. 

The  decision  of  Judge  McKenna,  with  the  Cramer  patent  and 
specification  printed  therein  in  full  and  an  illustration  of  de- 
fendant's machine  alleged  to  infringe  said  patent,  being  found 
in  the  case  of  Cramer  vs.  Fry,  68  F.  R.,  201-212  inclusive. 
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The  fact  being  in  brief,  as  your  petitioner  understands  and  be- 
lieves, that  there  is  a  direct  conflict  of  opinion  and  finding  as 
to  the  construction  of  respondent  Cramer's  patent  between 
Judges  Gilbert,  Ross  and  Hawley  upon  the  Court  of  Appeals; 
Judges  McKenna,  Beatty  and  Morrow  at  the  .Circuit,  and 
two  of  said  judges  at  the  Circuit,  Judges  McKenna  and  Beatty, 
construing  the  patent  and  finding  that  under  such  construction 
there  can  be  no  possible  infringement;  one  of  said  judges. 
Judge  Morrow,  construing  the  patent  as  narrow  and  then  il- 
logically  and  unjustifiably  submitting  the  question  of  infringe- 
ment to  the  jury,  and  three  of  said  judges,  Gilbert,  Ross  and 
Hawley  upon  the  Court  of  Appeals,  construing  said  patent  as 
broad  and  basic  and  finding  infringement  thereof. 

Fifth.  The  petition  should  be  granted  because  the  testimony 
shows  that  neither  respondent  Cramer  nor  his  business  suf- 
fered any  damage  or  injury  whatever,  by  reason  of  any  act  of 
asserted  infringernent  of  your  petitioner ;  and  that  as  a  mat- 
ter of  fact  in  the  sale  of  petitioner's  sewing  machines  in  the 
northern  district  of  California  prior  to  and  during  the  time 
the  respondent  Cramer  claims  he  was  damaged,  such  sale  was 
of  great  advantage  to  said  respondent  Cramer  and  his  alleged 
invention,  if  that  invention  was  of  the  slightest  practical  value. 

The  testimony  of  the  respondent  Cramer  and  that  of  his  only 
supporting  witnesses,  his  son  and  daughter,  shows  that  Cramer 
upon  two  occasions  only  had  made  castings  of  the  treadle  de- 
vices of  his  patent,  the  first  set  of  such  castings  being  four  or 
five  in  number,  being  made  in  the  year  1881  (Record,  p.  160), 
the  second  set  of  such  castings  being  made  in  the  year  1883 
(Record,  158)  ;  that  Cramer  himself  never  made  sewing  ma- 
chines, and  the  only  use  he  ever  made  of  his  invention  or  these 
castings  was  to  take  out  the  usual  braces  found  in  second-hand 
sewing  machines  of  different  manufacturers  and  to  substitute 
therefor  his  patented  braces  (Record,  p.  81  and  p.  160)  ;  that 
he  "got  or  charged  five  c^ollars  more"  for  the  second-hand  ma- 
chines in  which  he  put  his  patented  braces  and  that  he  paid  from 
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five  dollars  up  for  such  second-hand  sewing  machines ;  that  he 
had  used  up  all  of  his  last  set  of  castings  and  all  of  his  castings 
by  the  year  1884  or  1885  (Record,  83)  ;  that  he  only  sold  al- 
together "between  twenty-five  and  forty  machines"  with  his 
patent  brace.  (Record,  p.  151.)  There  is  no  proof  in  the 
record  from  any  party  to  whom  he  ever  sold  any  sewing  ma- 
chine with  his  patented  brace  thereon,  nor  was  any  such  sewing 
machine  produced  at  any  of  the  trials.  It  is  true  that  Cramer 
did  swear  that  he  continued  to  put  in  his  patent 
brace  until  your  petitioner  came  up  into  that  part  of  the 
country  and  drove  him  out  with  their  machines,  which  he 
now  asserts  is  an  infringement  of  his  patent ;  but  it  is  perfect- 
ly evident  that  this  statement  of  Cramer  was  a  mere  bald 
conclusion  and  not  a  statement  of  fact  and  was  made  solely  for 
its  influence  upon  and  to  the  jury.  The  undisputed  facts  show 
that  between  the  years  1881  and  1885  Cramer  by  his  own  state- 
ment never  had  by  his  two  acts  or  sets  of  castings,  one  at  San 
Francisco  and  one  at  Sonora,  more  than  thirty-five  or  forty  of 
his  patent  treadles.  As  to  the  first  set  he  swears  he  put  them  in 
and  they  were  disposed  of  within  a  few  weeks ;  as  to  the  second 
set  of  casting  there  can  be  nothing  more  certain  than  that  such 
casting  were  incorporated  in  second-hand  machines  through 
the  years  1882,  1883  and  1884,  and  no  other  attempt  was 
ever  made  by  Cramer  to  utilize  his  invention;  manifestly  be- 
cause there  was  no  demand  for  such  a  device,  and  its  utilization 
would  have  been  impossible  under  any  circumstances  other 
than  by  the  forced  alliance  by  said  respondent  Cramer  of  his 
patented  device  with  second-hand  machines  purchased  by  him, 
and  whether  or  not  he  sold  such  machines  for  five  dollars  more 
than  otherwise  is  based  entirely  upon  his  own  statement  twenty 
years  after  the  event  without  the  slightest  corroboration  from 
any  party  ever  purchasing  or  using  any  such  second-hand  re- 
vamped machine  from  him.  The  fact  being  that  your  petitioner 
never  sold  or  had  one  of  its  sewing  machines  now  claimed 
as  an  infringement  in  the  state  of  California  until  nearly  two 
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years  after  Cramer  had  ceased  or  had  put  in  the  last  of  his 
patented  braces.     (Record,  pp.  541-542.) 

The  fact  being  also  that  between  the  years  1881  and  1885 
(the  time  when  Cramer  says  he  was  putting  in  his  forty  cast 
braces  in  old  machines)  the  Singer  Company  sold  thousands 
of  sewing  machines  in  his  county,  with  braces  and  treadles  in- 
dependent ;  and  thus  furnished  a  market  for  Cramer's  brace  if 
it  was  of  any  value. 

Sixth.  Your  petitioner  urges  also  that  good  ground  exists 
for  the  granting  of  this  petition  because  there  is  present  two 
claims  in  the  Cramer  patent  in  suit,  the  first  only  alleged  to  be 
infringed,  and  admittedly  by  Cramer  the  asserted  forty  braces 
made  and  put  in  by  him  between  1881  and  1885  in  second-hand 
sewing  machines,  contained  the  inventions  of  both  claims,  and 
there  is  no  proof  in  this  record  to  show  that  "  the  five  dollars 
got  or  charged  "  by  him  for  his  brace  so  put  in  related  to  the 
mechanism  of  the  first  claim  more  than  the  mechanism  of  the 
second  claim,  thus  leaving  no  giiide  or  rule  whatever  for  the 
jury  verdict. 

It  certainly  appears  by  the  terms  of  the  Cramer  patent  that 
a  mechanism  represented  by  the  first  claim  would  be  practically 
worthless  and  unsalable  unless  supplemented  by  the  mechanism 
of  the  second  claim,  because  this  mechanism  "  prevents  the 
noise  which  would  result  were  the  "  trunnions  permitted  to 
bounce  and  thump  endwise  when  the  treadle  is  in  motion."  It 
is  not  contended  that  your  petitioner's  sewing  macliine  infringes 
this  second  claim,  and  by  the  admissions  of  the  patent  it  would 
seem  to  follow  that  the  devices  of  the  first  claim  were  worth- 
less in  a  sewing  machine  without  the  controlling  devices  allied 
therewith  pointed  out  in  the  patent  in  the  second  claim;  and 
your  petitioner  therefore  contends  that  there  is  absent  from  this 
record  all  proof  as  to  any  damage  done  the  respondent  Cramer 
or  any  rule  of  proof  under  which  any  damage  could  be  as- 
sessed upon  the  evidence  as  submitted  by  the  respondent  him- 
self as  to  this  matter. 
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Seventh.  Your  petitioner  respectfully  submits  that  this  peti- 
tion should  be  granted  and  your  petitioner  relieved  from  this 
judgment  and  the  incalculable  damage  that  will  follow  from  it, 
as  above  indicated,  because  the  hanging  of  your  petitioner's 
treadle  upon  point  center  screws  in  an  off-set  in  the  cross-bar 
of  your  petitioner's  machine  as  combined  with  the  band  wheel 
loop  and  brace,  as  shown  by  the  Diehl  patent  of  October  14, 
1894,  No.  306,469,  is  a  mere  accident  and  incident  of  construc- 
tion with  no  other  object  or  purpose  than  to  utilize  a  unit,  con- 
crete, casting  structure,  carrying  the  treadle  and  band-wheel, 
and  assuring  a  desired  alignment  and  fixed  relation  between 
these  moving  parts. 

The  undisputed  testimony  in  this  case  shows  that  up  to  a 
certain  time,  namely,  about  the  year  1886  or  1887,  as  to  its 
sewing  machines  sold  in  California,  your  petitioner  hung  the 
treadle  in  the  usual  way  in  the  legs  of  the  sewing  machine,  and 
in  the  manner  substantially  shown  in  its  present  construction 
upon  point  center  screws ;  that  some  time  before  the  date  last 
given  one  of  its  foremen  in  its  manufacturing  department,  Mr. 
Philip  Diehl,  made  the  invention  represented  by  the  Diehl  pat- 
ent above  and  placed  it  thereafter  in  the  sewing  machine  stands 
of  your  petitioner,  contending  that  his  invention  was  one  large- 
ly belonging  to  the  art  of  the  casting  of  iron,  and  that  it  had 
for  its  object,  as  a  matter  of  fact,  and  as  shown  by  the  patent 
and  repeatedly  stated  therein,  to  provide  a  casting  for  contain- 
ing and  supporting  both  the  band-wheel  and  treadle,  so  that 
when  the  band-wheel  with  its  driving  crank  and  the  treadle 
have  been  hung  within  this  casting  and  connected  by  a  suitable 
pitman,  their  adjustment  to,  and  relationship  with,  each  other, 
are  practically  permanently  secured,  your  petitioner  respectfully 
submitting  that  such  construction  does  not  and  cannot  bear  any 
relation  to  the  mechanical  device  of  the  Cramer  patent  in  suit, 
either  as  to  the  objects  of  the  device  itself  or  the  described 
and  patented  means  for  carrying  out  such  object. 

Eighth.  The  petition  should  be  granted  because  the  alleged 
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invention  of  the  respondent  Cramer,  as  claimed  by  himself, 
nartiely,  the  hanging  of  sewing  machine  treadle  in  the  cross- 
brace,  is  without  any  practical  value,  advantage  or  utility,  and 
is  so  shown  by  the  testimony. 

The  testimony  of  the  respondent  Cramer  in  this  case  and  of 
all  the  witnesses,  shows  that  aside  from  your  petitioner,  with 
one  or  two  minor  exceptions,  all  of  the  principal  sewing  ma- 
chine manufacturers  of  the  United  States  hang  their  treadle  in- 
dependent of  the  cross-brace  and  usually  at  the  low  ends  there- 
of directly  in  or  upon  the  legs  of  the  sewing  machine,  and  that 
this  is  the  preferred  mechanical  arrangement  for  so  doing  and 
has  been  for  a  third  of  k  century  past,  and  that  such  location  of 
the  treadle  is  the  most  satisfactory  and  practical  mechanical 
construction  and  arrangement  shown.  The  respondent  Cramer 
admitted  the  main  fact  upon  the  stand  (Record,  pp.  163-164), 
and  the  principal  representatives  of  the  dififerent  manufacturers 
of  the  United  States  so  testified  (Record,  pp.  502,  547,  565), 
and  as  entirely  confirmatory  of  the  truth  of  this  statement,  your 
petitioner  states  that  since  the  expiration  of  the  Cramer  patent 
some  two  years  ago  none  of  the  sewing  machine  manufacturers 
of  the  United  States  have  altered  or  changed  the  manner  of 
hanging  their  treadle  in  or  upon  the  legs  of  the  sewing  ma- 
chine in  the  slightest  respect. 

Ninth.  This  petition  for  writ  of  certiorari  should  be  granted 
because  the  defense  by  your  petitioner  of  its  agent  Fry,  in  the 
Cramer-Fry  suit,  tried  before  and  decided  by  his  honor  Judge 
McKenna  by  an  instruction  to  the  jury  to  find  for  the  defend- 
ant upon  the  ground  of  non-infringement  —  was  an  open  de- 
fense made  by  your  petitioner  wherein  your  petitioner  paid  all 
costs  of  such  litigation  and  counsel  fees,  and  such  facts  were 
known  by  respondent  Cramer's  counsel  in  that  case,  as  appears 
by  positive  proof  shown  and  offered  in  this  case. 

As  we  have  above  shown,  his  Honor  Judge  Beatty  upon  the 
first  trial  of  this  case  against  your  petitioner  instructed  the  jury 
to  find  for  your  petitioner  upon  the  ground  primarily  that  your 
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petitioner  was  back  of  and  defended  its  agent  Fry,  and  the 
patent  being  the  same  and  the  alleged  infringement  being  the 
same  in  that  case  as  in  the  case  against  Fry,  the  matter  was 
res  adjudicata  as  to  your  petitioner.  The  Court  of  Appeals, 
however,  for  the  Ninth  Circuit  reversed  this  finding  because  in 
their  opinion  it  was  not  shown  that  the  defense  by  your  peti- 
tioner of  its  agent  Fry  was  an  open  defense  and  known  to  re- 
spondent Cramer.  Thereupon  your  petitioner  filed  its  petition 
for  writ  of  certiorari  from  this  decision  directied  to  this  honor- 
able court  to  the  October  Term,  1898,  upon  the  ground  that 
upon  the  record  as  made  and  then  present,  the  fact  was  disclosed 
and  made  clear  that  your  petitioner  defended  its  agent  Fry 
openly  to  the  knowledge  of  the  respondent  Cramer  —  but  the 
petition  was  denied  by  this  honorable  court  without  opinion 
given  therefor,  but  as  your  petitioner  understands  upon  the 
point  made  by  respondent's  counsel  in  submitted  brief,  that  only 
judgments  in  Circuit  Courts  of  Appeal  can  be  reviewed  in  this 
court  by  writ  of  certiorari  when  such  judgments  are  final,  with- 
in the  meaning  and  intent  of  section  6(2) ,  of  the  act  authoriz- 
ing the  granting  of  writs  of  certiorari,  and  that  the  decision  of 
the  Circuit  Court  of  Appeals  simply  upon  this  point  was  not 
final  and  only  in  effect  remanded  the  case  for  a  new  trial.  Your 
petitioner  respectfully  states  and  represents,  however,  that  it  not 
only  appears  in  this  case  that  your  petitioner  openly  defended 
its  agent  Fry  and  paid  all  the  costs  and  expenses  of  such  de- 
fense and  special  counsel  and  experts  in  the  making  thereof,  but 
that  such  defense  was  known  to  respondent  Cramer's  counsel 
at  that  time,  your  petitioner  offering  directly  and  positively  to 
so  prove  under  the  sustained  objection  thereto  of  respondent 
Cramer's  counsel. 

Your  petitioner  further  and  finally  respectfully  submits  that 
all  of  the  grounds,  reasons  and  matters  asserted  and  appearing 
herein  for  the  granting  of  this  petition  are  duly  authorized, 
raised  and  presented  by  the  bill  of  exceptions,  assignment  of  er- 
rors, etc.,  in  due  and  proper  order  and  place,  as  appears  by  a 
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certified  copy  of  the  record  of  the  entire  case  and  proceedings 
here  present,  and  as  your  petitioner  understands  will  be  more 
carefully  and  succintly  pointed  out  in  an  accompanying  brief 
by  petitioner's  counsel  filed  herein  and  herewith ;  that  your  pe- 
titioner has  not  understood  that  it  would  be  expected  in  this 
petition  for  your  petitioner  to  state  all  of  the  facts  and  proposi- 
tions in  detail  that  will  be  relied  upon  in  support  of  this  petition 
if  granted,  and  that  your  petitioner  has  therefore  only  stated 
the  salient  points,  positions,  reasons  and  facts  upon  which  this 
petition  is  based  and  founded. 

Wherefore,  your  petitioner  respectfully  prays  and  petitions 
that  a  writ  of  certiorari  may  be  issued  out  of  and  under  the 
seal  of  this  court,  directed  to  the  United  States  Circuit  Court 
of  Appeals  for  the  9th  Circuit,  commanding  said  court  to  cer- 
tify and  send  to  this  court  on  a  certain  day  to  be  therein  desig- 
nated, a  full  and  complete  transcript  of  the  record  and  all  pro- 
ceedings of  the  said  Court  of  Appeals  in  the  case  therein  en- 
titled The  Singer  Manufacturing  Company,  plaintiff  in  error, 
vs.  Herman  Cramer,  defendant  in  error,  No.  638,  as  identified 
by  the  transcript  of  the  record,  and  to  cease  and  withhold  any 
further  action  or  order  in  said  case  until  the  further  order  of 
this  court,  to  the  end  that  the  case  may  be  reviewed  and  deter- 
mined by  this  court  as  provided  by  (section  6  of  the  Act  of 
Congress,  entitled  "An  Act  to  establish  Circuit  Courts  of 
Appeals  "and  to  define  and  regulate  in  certain  cases  the  juris- 
diction of  the  courts  of  the  United  States  and  for  other  pur- 
poses.") (2)  Approved  March  3,  1891;  and  that  your  peti- 
tioner may  have  such  other  and  further  relief  or  remedy  in 
the  premise  as  to  this  court  may  seem  appropriate  and  in 
conformity  with  said  act,  and  that  the  judgment  and  finding 
of  said  Circuit  Court  of  Appeals  in  this  case  and  every  part 
thereof  may  be  reversed  by  this  honorable  court. 

And  your  petitioner  will  ever  pray,  etc. 

The  Singer  Manufacturing  Company^ 

By  Frederick  G.  Bourne, 

President. 
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Charles  K.  Offield, 
Milton  A.  Wheaton, 

Counsel  for  Petitioner. 
United  States  of  America, 


}' 


Southern  District  of  New  York.    ^ 

Frederick  G.  Bourne,  being  first  duly  sworn,  states  that  he 
is  president  of  the  above  named  petitioner,  The  Singer  Manu- 
facturing Company,  and  as  such  president  has  full  knowledge 
of  its  business  affairs  and  particular  knowledge  of  the  matters 
and  things  set  forth  in  the  above  petition  and  of  the  conduct 
and  proceedings  in  the  above-entitled  action;  that  he  has  read 
the  foregoing  petition  subscribed  by  him  and  knows  the  con- 
tants  thereof,  and  that  the  facts  therein  stated  are  true,  except 
as  stated  upon  information  and  belief,  and  as  to  such  state- 
ments he  believes  the  same  to  be  true. 

Frederick  G.  Bourne. 

Subscribed  and  sworn  to  before  me  this  23d  day  of  Decem- 
ber, A.  D.,  1901. 

ISeal.li  Edward  E.  Black, 

Notary  Public. 

I  hereby  certify  that  I  have  examined  the  foregoing  petition 
and  that  in  my  opinion  the  petition  is  well  founded  as  to  mat- 
ters of  fact  and  as  to  matters  of  law,  and  that  the  case  identified 
thereby  is  one,  and  is  such,  that  the  prayer  of  the  petition 
should  be  granted  by  this  honorable  court. 

Charles  K.  Offield. 

(1)  To-day  "District"  would  be  used  instead  of  "Circuit." 

(2)  To-day  the  citation  would  read  "Sec.  240  of  the  Judicial  Code." 
Much  of  the  Act   of   March  3,   1891,   was  brought  forward  in  the 

Judicial  Code,  Sees.  5  and  6  of  the  early  act,  being  essentially  incor- 
porated in  Sees.  128  and  238,  respectively,  and  in  Sec.  240.  See  this 
case  at  184  U.  S.  698. 


No.  1959. 

Petition  for   Writ  of   Certiorari  in   Admiralty   Case  in  the 
Supreme  Court  of  the  United  States. 

The  petition  of  the  Erie  &  Western  Transportation  Company, 
The  British  &  Foreign  Marine  Insurance  Company,  Limited, 
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The  Insurance  Company  of  North  America,  The  Union  Ma- 
rine Insurance  Company,  Limited,  and  The  Marine  Insur- 
ance Company,  for  writ  of  certiorari,  directed  to  the  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit,  to  bring  before  the 
Supreme  Court  the  case  of  The  Union  Steamboat  Company, 
Claimant  and  Appellant,  against  the  propeller  Conemaugh, 
The  Erie  &  Western  Transportation  Company,  et  al.,  Claim- 
ants and  Interveners. 
To  the  Honorable  Judges  of  the  Supreme  Court  of  the  United 
States : 
The   said   petitioners   respectfully   show   to   this   court   as 
follows  : 

First.  Your  petitioner,  the  Erie  &  Western  Transportation 
Company,  is  a  corporation  of  the  Commonwealth  of  Pennsyl- 
vania, and  the  other  petitioners  are  insurance  companies  and 
corporations  duly  created  and  existing  under  the  laws  of  va- 
rious states  and  countries,  and  that  the  said  transportation  com- 
pany is  the  owner  of  the  propellor  Conemaugh  and  was  at  the 
time  of  the  collision  mentioned  in  this  cause,  and  that  the  other 
petitioners  were  underwriters  on  her  cargo  and  as  such  suffered 
a  loss  by  reason  of  said  collision,  the  aggregate  of  the  loss,  as 
fixed  by  the  decree  of  the  District  Court  herein,  being 
$69,978.91. 

.  Second.  The  case  grows  out  of  a  collision  which  occurred  on 
a  clear,  pleasant,  starlight  evening,  close  to  the  Canadian  bank 
of  the  Detroit  river,  a  short  distance  below  the  city  of  Detroit, 
between  the  said  propeller  Conemaugh,  bound  down  and  laden 
with  miscellaneous  cargo,  and  the  Union  Steamboat  Company's 
steamer,  the  New  York,  bound  up  the  river,  in  which  the  Cone- 
maugh was  struck  on  her  starboard  side  forward  and  almost 
immediately  thereafter  beached  and  filled  on  the  Canadian  chan- 
nel bank. 

Third.  The  Conemaugh,  with  all  the  signal  lights  required 
by  law,  properly  placed  and  burning  brightly,  having  a  full 
complement  of  officers  properly  stationed  and  attentive  to  their 
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duties,  with  two  men  at  the  wheel,  was  proceeding  down  on  a 
course  somewhat  to  the  American  side  of  midchannel.  Reach- 
ing a  point  about  three-quarters  of  a  mile  above  a  dock  on  the 
American  side,  known  as  Smith's  coal  dock,  her  watch  discov- 
ered the  propeller  Burlington,  with  a  tow  of  four  lumber 
barges,  whose  course  down  the  river  had  been  on  the  Canadian 
side  of  midchannel,  but  was  now  rounding  to  for  the  purpose 
of  coming  up  to  Smith's  dock.  The  full  length  of  the  tow  was 
about  2,826  feet;  the  channel  at  that  point  was  about  five- 
eighths  of  a  mile  in  width.  When  the  Burlington  had  come 
around  so  as  to  exhibit  to  the  Confemaugh  her  green  and  white 
lights,  and  the  first  barge  her  green  light,  the  Burlington  blew  a 
signal  of  two  blasts,  thereby  indicating  to  the  Conemaugh  that 
she  should  pass  down  between  the  tow  and  the  Canadian  shore. 
The  Conemaugh  answered  with  two  blasts,  checked  the  speed  of 
her  engine  from  70  to  40  revolutions,  and  hard  starboarded  in 
accordance  with  the  signals  exchanged.  The  master  of  the 
Conemaugh  seeing,  with  the  aid  of  his  glass,  that  there  was 
sufficient  room  for  him  to  pass  between  the  tow  and  the  Cana- 
dian shore,  assumed  a  course  diagonally  across  the  river,  and 
while  on  that  course  the  watch  on  the  Conemaugh  discovered 
the  lights  of  what  proved  to  be  the  propeller  New  York  coming 
up  the  river  a  considerable  distance  below  the  tow,  and  sounded 
to  her  a  signal  of  two  blasts,  indicating  her  purpose  to  continue 
her  course,  and  pass  down  on  the  Canadian  side.  The  Cone- 
maugh was  then  in  Canadian  waters,  and  the  New  York,  ap- 
parently, about  midchannel.  Receiving  no  answer,  the  Cone- 
maugh repeated  her  signal,  but  without  receiving  any  reply. 
The  vessels  were  then  perhaps  three-quarters  of  a  mile  apart. 
The  clear  space  of  navigable  water  between  the  tow  and  the 
Canadian  channel  bank,  as  found  by  the  Circuit  Court  of  Ap- 
peals, was  not  less  than  five  hundred  feet,  according  to  the  low- 
est estimates  given  by  the  witnesses,  a  space  sufficient  for  the 
navigation  of  the  steamers. 

The  Burlington  was  then  well  over  to  the  dock  on  the  Amer- 
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ican  side,  the  tow  forming  nearly  a  semi-circle,  the  last  barge 
heading  some  two  points  to  starboard  from  directly  down  the 
river  and  working  down  at  a  speed  of  about  four  miles  an  hour, 
including  the  drift  of  about  a  two-mile  current.  The  Cone- 
tnaugh  was  going  at  checked  speed  over  toward  the  Canadian 
shore,  heading  some  45"  from  directly  across;  the  New  York 
was  on  a  course  below  the  tow,  which,  as  was  later  developed 
by  testimony  from  the  barges,  would  have  brought  her  in  collis- 
ion with  the  third  barge  of  the  tow. 

In  this  situation  the  Conemaugh  again  blew  a  signal  of  two 
blasts.  Dispute  exists  as  to  her  distance  astern  of  the  tow,  the 
shortest  distance  suggested  by  the  testimony  being  three  hun- 
dred feet ;  clear  evidence,  in  our  opinion,  fixing  it  at  from  seven 
hundred  feet  tO'  a  thousand  feet. 

As  indicated  by  the  lights  of  the  New  York,  the  Conemaugh 
was  crossing  the  course  of  the  New  York  at  a  safe  distance 
ahead,  both  vessels  navigating  in  Canadian  water. 

To  this  third  signal  of  two  blasts  there  was  no  answer. 
Shortly  afterward  the  New  York,  doubtless  for  the  purpose  of 
avoiding  the  rear  barges  of  the  tow,  but  without  signal  of 
any  character  to  the  Conemaugh,  altered  her  course  by  port- 
ing; thereupon  the  Conemaugh  blew  an  alarm  signal,  put  her 
wheel  hard  astarboard  and  gave  a  strong  signal  to  the  engine. 
The  New  York,  then  abreast  of  a  point  between  the  last  two 
barges  of  the  tow,  and,  in  any  view  of  the  testimony,  not  over 
a  quarter  of  a  mile  from  the  Conemaugh,  stood  on  with  un- 
diminished speed  and  having  started  to  swing  back  on  star- 
board helm,  struck  the  Conemaugh  near  the  forward  gang- 
way and  she  sank  within  a  length  (250)  feet  of  the  Canadian 
bank.  The  evening  being  clear  and  starlight,  there  was  noth- 
ing to  prevent  the  New  York  from  seeing  the  Conemaugh' s 
lights  or  hearing  her  signals  if  a  proper  watch  were  kept. 

The  New  York,  although  her  officers  and  crew  were  in  court, 
called  no  witnesses,  but  her  answer  admitted  an  entire  failure 
to  see  the  lights  of  the  Conemaugh  or  to  regard  her  signals, 
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the  language  of  her  answer  being,  "  when  the  New  York  had 
arrived  at  a  point  abreast  of  the  last  barge  in  tow,  a  signal 
of  two  whistles  was  heard,  but  being  unable  to  see  any  vessels, 
and  noticing  only  a  white  light  close  on  the  Canadian  bank 
of  the  river,  the  signal  of  two  blasts  was  not  answered,  as  it 
seemed  to  be  intended  for  some  other  vessel  " ;  also  that  while 
passing  under  the  stern  of  the  last  barge,  having  starboarded 
her  helm,  she  heard  several  short  blasts  of  the  Conemaugh  close 
at  hand,  not  more  than  lOO  feet  away,  but  "  collision  was  then 
inevitable,  but  there  was  neither  time  nor  room  enough  to  stop 
the  engine  of  the  New  York,  and  the  only  way  left  open  to 
avoid  a  collision  was  to  continue  under  headway  and  swing 
clear  under  a  hard-a-starboard  helm." 

Before  the  Burlington  had  rounded  to  and  sounded  the  sig- 
nal of  two  blasts  to  the  Conemaugh,  she  had  exchanged  a 
signal  of  one  blast  with  the  New  York,  then  a  mile  and  a 
half  or  more  below  the  Burlington  and  coming  up  somewhat 
on  the  American  side  of  midchannel.  The  New  York  and 
Conemaugh  were  more  than  three  miles  apart  and  these  signals 
were  not  heard  on  the  Conemaugh  nor  wa.  i  the  presence  of  the 
New  York  discovered  by  the  Conemaugl, ,  although  a  proper 
watch  was  kept,  until  after  the  Conemaugh  had  starloarded 
atid  was  in  the  performance  of  her  agreement  with  the  Burling- 
ton, as  before  stated. 

The  Circuit  Court  of  Appeals  found:  "The  New  York 
was  proceeding  from  the  American  side  in  a  slanting  direction 
across  the  river,  while  the  Conemaugh  was  proceeding  down 
the  river  in  a  slanting  direction,  and  each  must  have  been 
showing  to  the  other  but  one  (colored)  light." 

Also,  "It  is  not  disputed  that  the  courses  of  the  two  vessels 
were  crossing,  so  as  to  involve  risk  of  collision,  and  that  the 
Conemaugh  had  the  New  York  on  her  own  starboard  side." 

And,  "The  Conemaugh,  therefore,  being  where  she  was, 
was  either  in,  or  dangerously  near,  the  course  of  the  New 
York,  and  was  not  keeping  out  of  her  way." 


CERTIORARI.  3053 

Although  the  Conemaugh  had  indicated  to  the  New  York 
by  her  signal,  repeated  three  times,  her  intention  to  cross  the 
bows  of  the  New  York,  and  although,  as  admitted  in  the  an- 
swer, the  Conemaugh  "  continued  on  her  course  acroes  the 
bows  of  the  New  York  so  that  the  latter  strtick  her  stem  on," 
yet  the  New  York  did  not  at  any  time  signal  the  Conemaugh, 
nor  did  she  stop  or  check  her  speed  before  the  collision  oc- 
curred. 

Fourth.  On  the  nth  day  of  November,  1891,  the  Erie  & 
Western  Transportation  Company  filed  its  libel  in  the  District 
Court  for  the  eastern  district  of  Michigan  on  behalf  of  itself 
as  owner  of  the  Conemaugh  and  as  trustee  for  persons  inter- 
ested in  her  cargo,  and  subsequently  the  insurance  companies 
joining  herein  intervened  for  their  interest  as  underwriters  on 
cargo.  Answer  was  duly  filed  containing  the  admissions  al- 
ready stated.  The  case  came  on  for  hearing  before  the  Dis- 
trict Court.  The  witnesses  for  petitioners,  including  the  offi- 
cers and  crew  of  the  Conemaugh,  were  examined  in  open  court, 
and  it  was  held  that  the  collision  occurred  900  or  1,000  feet 
from  and  a  little  on  the  port  quarter  of  the  stern  barge  of  l.he 
Burlington  tow,  which  barge  was  held  to  have  been  800  or 
900  feet  from  the  Canadian  shore,  headed  somewhat  toward 
the  American  side  of  the  river.  The  court  held  that,  assuming 
a  temporary  departure  by  the  New  York  from  her  course  to 
have  been  necessary  and  justified  by  the  presence  of  the  tow, 
still  there  was  ample  room  for  her  to  starboard  and  resume  her 
course  after  passing  the  tow,  which  would  have  taken  her 
astern  of  the  Conemaugh ;  that  this  was  a  plain  duty  on  her  part 
which  the  master  of  the  Conemaugh  had  a  right  to  expect  her 
to  perform,  as  the  Conemaugh  had  then  "  crossed  the  lawful 
path  of  the  New  York."  Also,  that  the  proofs  established  that 
the  New  York  maintained  double  the  speed  of  four  miles, 
stated  in  her  answer,  until  the  vessels  came  together  and  was 
grossly  in  fault  and  negligent  in  failing  to  see  the  lights  and 
hear  the  signals  of  the  Conemaugh;  or,  seeing  and  hearing, 
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guilty  of  even  worse  fault  in  disregarding  them.  It  held  that 
the  faults  of  the  New  York  were  so  many  and  flagrant  that 
"  it  may  be  doubted  if  judicial  records  afford  a  parallel  to  the 
negligence  and  recklessness  of  her  navigation."  See  copy  of 
opinion  "A."  hereto  attached  (53  Fed.  553). 

Having  found  that  the  Conemaugh  bad  in  fact  crossed  the 
lawful  course  of  the  New  York  and  was  free  from  fault  until 
the  danger  signal  was  blown,  the  court  condemned  the  Cone- 
maugh for  failure  to  reverse;  but  afterwards,  on  petition  for 
rehearing,  in  view  of  the  fact  that  collision  was  then  inevitable 
and  so  expressly  admitted  in  the  answer,  and  in  view  of  the 
then  recent  utterance  of  this  court  in  the  city  of  New  York, 
147  U.  S.  85,  the  court  modified  its  decree  and  exonerated 
the  Conemaugh,  as  will  appear  from  copy  of  the  opinion  of  the 
court  rendered  May  16,  1895,  ^  copy  of  which  is  hereto  at- 
tached "B." 

Fifth.  The  case  was  duly  appealed  by  owner  of  the  New 
Yi^rk,  to  the  Circuit  Court  of  Appeals,  and  that  court,  modi- 
fying only  slightly  the  facts  as  found  by  the  District  Court 
and  addressing  its  consideration  to  the  three  faults  against  the 
New  York: 

1.  In  failing  to  keep  a  proper  lookout  and  answer  signals ; 

2.  In  failing  to  keep  her  course ;  and 

3.  In  not  stopping  and  reversing  when  there  was  danger 
of  collision, 

reversed  the  decree  of  the  District  Court,  held  the  New  York 
to  be  free  from  fault,  dismissed  the  libel  and  ordered  a  per- 
sonal decree  against  your  petitioner,-  the  Erie  &  Western 
Transportation  Company,  for  the  damages  to  the  New  York, 
as  will  appear  from  the  opinion  of  that  court  filed  October 
5,  1897,  hereto  attached:  "  C";  (82  Fed.  819).  Afterwards 
petition  for  rehearing  was  denied. 

Sixth.  Your  petitioners  respectfully  represent  to  the  court 
that  the  decree  of  the  District  Court  in  the  case  should  have 
been  affirmed,  and  that  there  are  several -questions  involved  in 
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this  litigation  of  a  general  character  upon  which  there  have 
been  conflicting-  decisions  of  the  lower  courts,  the  settlement 
of  which  by  this  court  is  highly  desirable. 

1.  The  Circuit  Court  of  Appeals  holds  that  the  great  lakes 
and  their  connecting  waters  are  so  far  "  lakes  and  inland  wa- 
ters of  the  United  States  "  as  to  be  excluded  from  the  opera- 
tion of  the  International  Regulations  for  prevention  of  colli- 
sion at  sea,  adopted  by  the  United  States  in  1885  (23  St. 
438,)  and  which  had  been  adopted  substantially  in  the  same 
lorm  by  the  leading  nations,  and  which,  as  hereinafter  shown, 
governed  in  Canadian  waters. 

2.  The  court  also  held  that  it  could  not  regard  the  Canadian 
Regulations  without  technical  proof  of  the  law. 

The  Canadian  regulations  applicable  are  Articles  15,  16,  18, 
19,  22  and  23  of  "  An  Act  respecting  the  Navigation  of  Cana- 
dian Waters,  R.  S.  C.  c.  79,"  founded  on  the  Imperial  Regu- 
lations, which  came  into  force  September  i,  1884  (Order  in 
Council,  9  P.  D.  248),  which  are  identical  with  the  corres- 
ponding articles  of  the  International  Rules  as  adopted  by  us 
in  1885  (23  St.  438)  as  follows: 

Art.  15. —  "If  two  ships  under  steam  are  meeting  end  on, 
or  nearly  end  on,  so  as  to  involve  risk  of  collision,  each  shall 
alter  her  course  to  starboard,  so  that  each  may  pass  on  the  port 
side  of  the  other : 

(a)  This  article  only  applies  to  cases  where  ships  are  meet- 
ing end  on,  or  nearly  end  on,  in  sucl;  a  manner  as  to  involve 
risk  of  collision,  and  does  not  apply  to  tv/^  ships  which  must, 
if  both  keep  on  their  respective  courses,  pass  clear  of  each  other ; 

(b)  The  only  cases  to.  which  it  does  applj  are,  when 
each  of  the  two  ships  is  end  on,  or  nearly  end  on,  to  the 
other ;  in  other  words,  to  cases  in  which,  by  day,  each  ship  sees 
the  masts  of  the  other  in  a  line,  or  nearly  in  a  line  with  her 
own;  and  by  night,  to  cases  in  which  each  ship  is  in  such  a 
position  as  to  see  both  the  side  lights  of  the.  other. 

(c)  It  does  not  apply  by  day,  to  cases  in  which  a  ship  sees 
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another  ahead  crossing  her  own  course,  or  by  night,  to  cases 
where  the  red  light  of  one  ship  is  opposed  to  the  red  hght  of  the 
other,  or  where  the  green  light  of  one  ship  is  ppposed  to  the 
green  light  of  the  other,  or  where  a  red  light  without  a  green 
light,  or  a  green  light  without  a  red  light,  is  seen  ahead,  or 
where  both  green  and  red  lights  are  seen  anywhere  but  ahead." 

Art.  i6. —  "  If  two  ships  under  steam  are  crossing,  so  as  to 
involve  risk  of  collision,  the  ship  which  has  the  other  on  her 
own  starboard  side  shall  keep  out  of  the  way  of  the  other." 

Art.  1 8. — "  Every  steamship  when  approaching  another 
ship,  so  as  to  involve  risk  of  collision,  shall  slacken  her  speed 
or  stop  and  reverse,  if  necessary." 

Art.  19. —  "  In  taking  any  course  authorized  or  required  by 
these  regulations,  a  steamship  under  way  may  indicate  that 
course  to  any  other  ship  which  she  has  in  sight  by  the  follow- 
ing signals  on  her  steam  whistle,  that  is  to  say:  One  short 
blast  to  mean  '  I  am  directing  my  course  to  starboard ' ;  two 
short  blasts  to  mean,  '  I  am  directing  my  course  to  port ' ; 
three  short  blasts  to  mean  '  I  am  going  full  speed  astern.' 
The  use  of  these  signals  is  optional ;  but  if  they  are  used,  the 
course  of  the  ship  must  be  in  accordance  with  the  signal 
made." 

Art.  22. —  "  When  by  the  above  rules  one  of  two  ships  is  to 
keep  out  of  the  way,  the  other  shall  keep  her  course." 

Art.  23. —  "  In  obeying  and  construing  these  rules,  due  re- 
gard shall  be  had  to  all  dangers  of  navigation,  and  to  any 
special  circumstances  which  may  render  a  departure  from  the 
above  rules  necessary  in  order  to  avoid  immediate  danger." 

Under  such  rules,  making  the  use  of  signals  optional  with 
each  steamer,  the  finding  of  the  Circuit  Court  of  Appeals  that 
the  silence  of  the  New  York  in  the  face  of  our  signals  denoted 
dissent  to  our  proposal,  would  have  been  clearly  wrong. 

3.  Though  these  vessels  were  in  Canadian  waters,  the  court 
applied  the  rules  fpund  in  section  4233  of  the  Revised  Statutes, 
and  Rule  2  of  the  Supervising  Inspectors'  rules  which  latter 
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require  a  steamer,  having  another  on  her  starboard  hand,  to 
keep  out  of  the  way  by  porting. 

Rules  I,  2  and  3  of  pilot  rules  for  lakes  and  seaboard,  are  as 
follows : 

Rule  I .  "When  steamers  are  approaching  each  other  '  head 
and  head,'  or  nearly  so,  it  shall  be  the  duty  of  each  steamer  to 
pass  to  the  right,  or  port  side  of  the  other;  and  the  pilot  of 
either  steamer  may  be  first  in  determining  to  pursue  this 
course,  and  thereupon  shall  give,  as  a  signal  of  his  intention, 
one  short  and  distinct  blast  of  his  steam  whistle,  which  the 
pilot  of  the  other  steamer  shall  answer  promptly  by  a  similar 
blast  of  his  steam  whistle,  and  thereupon  such  steamers  shall 
pass  to  the  right,  or  port  side  of  each  other.  But  if  the  course 
of  such  steamers  is  so  far  on  the  starboard  of  each  other  as 
not  to  be  considered  by  pilots  as  meeting  '  head  and  head,'  or 
nearly  so,  the  pilot  so  first  deciding  shall  immediately  give 
two  short  and  distinct  blasts  of  his  steam  whistle,  which  the 
pilot  o.f  the  other  steamer  shall  answer  promptly  by  two  sim- 
ilar blasts  of  his  steam  whistle,  and  they  shall  pass  to  the 
left,  or  on  the  starboard  side  of  each  other." 

Rule  2.  "  When  steamers  are  approaching  each  other  in  an 
oblique  direction  (as  shown  in  diagram  of  the  fourth  situa- 
tion), they  shall  pass  to  the  right  of  each  other,  as  if  meeting 
'  head  and  head,'  or  nearly  so,  and  the  signals  by  whistle 
shall  be  given  and  answered  promptly  as  in  that  case  speci- 
fied." 

Rule  3.  "  If,  when  steamers  are  approaching  each  other, 
the  pilot  of  either  vessel  fails  to  understand  the  course  or  in- 
tention of  the  other,  whether  from  signals  being  given  or  an- 
swered erroneously,  or  from  other  causes,  the  pilot  so  in  doubt 
shall  immediately  signify  the  same  by  giving  several  short  and 
rapid  blasts  of  the  steam  whistle ;  and  if  the  vessels  shall  have 
approached  within  half  a  mile  of  each  other,  both  shall  be 
immediately  slowed  to  a  speed  barely  sufficient  for  steerage- 
way  until  the  proper  signals  are  given,  answered  and  under- 
stood, or  until  the  vessels  shall  have  passed  each  other." 


3058.  APPELLATE  PROCEEDINGS, 

The  supervisors'  rules,  extended  to  foreign  waters,  were 
applied  to  the  Conemaugh,  but  notwithstanding  the  plain  pro- 
visions of  Rule  3,  the  absence  of  lookout  and  ignorance  of 
the  other  steamer's  presence  in  dangerous  situation,  giving 
signals  of  an  intention  to  cross  the  New  York's  bow,  were 
excused  on  the  ground  that  seeing  lights  and  hearing  signals 
indicating  such  course,  the  New  York  would  still  have  had  the 
right  to  maintain  her  speed  in  silence. 

As  to  these  questions  the  contention  was  and  is  that  the 
great  lakes  are  not  to  be  excluded  as  "  lakes  and  inland  wa- 
ters "  from  the  operation  of  the  Navigation  Act  of  1885 ;  that 
the  supervisors'  rules  have  no  extra-territorial  force,  and  if 
they  had,  that  Rule  2,  given  a  construction  which  when  a 
steamer  has  another  on  her  own  starboard  hand,  requires  the 
burdened  steamer  in  any  such  situation,  even  when  practically 
crossing  the  course  of  another  at  a  safe  distance  ahead,  in 
every  case  to  port,  is  unreasonable,  is  in  derogation  of  the 
statute  which,  fixing  the  starboard  hand  rule,  makes  no  re- 
quirement as  to  how  the  burdened  steamer  shall  keep  out  of 
the  way,  and  so  without  force ;  and  that  a  court  of  admiralty 
will  take  judicial  notice  of  the  navigation  rules  of  another 
sovereignty  for  preventing  collision  at  sea  when  they  are  of 
the  character  of  the  Canadian  rules. 

4.  The  Circuit  Court  of  Appeals  also  held  that  although 
these  steamers  were  on  crossing  courses  so  as  to  involve  risk 
of  collision,  and  although  the  Conemaugh  had  signaled  her 
intention  to  continue  on  her  course  across  the  bows  of  the 
New  York,  and  although  under  the  rules  applicable  under  the 
Revised  Statutes,  it  was  the  duty  of  the  New  York  to  keep 
her  course,  still  the  New  York  was  justified  in  changing  her 
course  to  starboard,  and  in  the  direction  of  the  course  of  the 
Conemaugh,  because  of  the  presence  of  the  stern  barges  of  the 
Burlington's  tow,  which,  as  petitioners  show,  were  a  tempor- 
ary moving  obstacle  in  the  way  of  the  New  York,  and  which 
were  then  moving  toward  the  American  shore  out  of  the  way 
of  the  New  York,   and  which  the  New  York  might  have 


CERTIORARI.  3059 

avoided  by  checking  or  stopping  and  breasting  the  current 
until  said  barges  had  gotten  out  of  her  way.  Upon  this  point 
the  Court  of  Appeals  in  its  opinion  said : 

"  It  is  well  settled  .  .  .  that  a  vessel  does  not  depart 
from  her  course  when  she  turns  from  her  general  course  to 
avoid  obstructions,  of  which  the  vessel  keeping  out  of  her 
way  must  know  the  existence,  and  must  allow  for  the  effect 
.  .  .  The  proper  course  of  the  New  York  was  that  which 
the  Conemaugh  ought  to  have  known  she  would  naturally 
have  taken  had  the  Conemaugh  not  been  in  sight." 

5.  The  Circuit  Court  of  Appeals  also  held  that  the  New 
York  having  changed  her  course  on  account  of  said  barges, 
was  not  obliged  immediately  to  resume  her  course  after  pass- 
ing the  last  barge.  Upon  this  point  the  court,  in  its  opinion, 
said, 

"  But  it  is  said  that  after  the  New  York  passed  the  tow 
her  proper  course  was  to  swing  to  port  under  the  stern  of 
the  last  vessel  in  the  tow,  and  thence  over  towards  raidchan- 
nel,  instead  of  which  she  continued  on  towards  the  Canadian 
shore,  and  ran  into  the  Conemaugh.  It  is  undoubtedly  tru*- 
that  the  New  York's  proper  course,  after  passing  the  tow. 
was  to  resume  her  general  course  up  stream  near  midchannel. 
All  the  witnesses  who  observed  her  course,  admit  that  just 
before  the  collision  she  was  swinging  under  a  starboard  wheel. 
It  would  seem,  therefore,  that  she  had  begun  to  change  her 
course  to  port;  and  tlie  only  question  is,  did  she  begin  to  do 
this  as  soon  as  she  ought  to  have  done  it?  .  .  .  She 
was  not  obliged  to  turn  a  sharp  corner  around  the  stern  of 
the  last  barge  in  the  tow.  She  certainly  would  not  have  done 
this  had  the  Conemaugh  not  been  there,  and  as  we  have  seen, 
her  proper  course  could  not  be  affected  by  the  fact  of  the 
Conemaugh's  presence." 

The  contention  of  petitioners  is  that  the  New  York  having 
received  signals  of  two  blasts  from  the  Conemaugh,  which 
had  her  on  the  starboard  hand,  was  under  obligation  as  to  the 
Conemaugh  to  hold  her  course,  and  had  no  Hght,  especially 
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without  giving  notice  by  signaling,  to  make  a  change  of 
course  which  must  necessarily  tend  to  hamper  the  maneuvers 
of  the  Conemaugh;  that  said  ihoving  barges  did  not  consti- 
tute such  an  obstruction  as  justified  the  New  York  in  chang- 
ing her  course,  and  if  the  New  York  did  have  the  right  to 
change  her  course  in  the  manner  and  for  the  reasons  indicat- 
ed, she  was  hound  in  duty  to  the  Conemaugh  to  make  the 
least  change  necessary  and  to  come  hack  to  her  original  course 
as  quickly  as  practicable  after  clearing  the  end  of  the  tow. 

It  is  found  by  both  courts  that  there  was  ample  channel 
room  (not  less  than  500'  feet)  and  the  conflict  of  opinion 
arises  on  the  finding  by  the  Court  of  Appeals  that  the  New 
York  did  not  owe  this  duty  to  the  Conemaugh,  but  in  making 
the  departure  in  the  direction  which  tended  to  interfere  with 
the  Conemaugh's  announced  maneuver  for  clearing,  had  the 
right  to  pursue  such  a  course  in  the  premises  as  she  would 
had  the  Conemaugh  not  been  present. 

The  Circuit  Court  of  Appeals  also  held  that  the  New  York 
was  entirely  without  fault,  though  she  failed  to  maintain 
lookout  or  watch  or  to  observe  the  signals  and  lights  of  the 
Conemaugh  or  to  make  any  effort  whatever  to  avoid  or  mini- 
mize the  effect  of  collision,  since  she  had  the  right  to  navi- 
gate as  she  did. 

Contention  on  this  point  is  that  the  New  York  v/as  in  fault 
in  this  respect  in  as  much  as  the  signals  and  lights  of  the 
Conemaugh,  if  observed,  should  have  led  the  New  York  to 
check  her  speed  and  so  obviate  the  necessity  of  turning  out 
for  the  tow ;  or,  if  she  chose  to  go  on,  to  make  that  departure 
only  so  great  as  was  necessary  to  clear  the  obstruction  and 
then  pass  to  starboard  of  the  Conemaugh ;  or,  in  any  case  she 
would  have  had  time  to  reverse ;  whereas,  the  plain  admission 
of  her  answer  is  that  continuing  her  speed  she  did  not  know 
and  recognize  the  presence  of  the  Conemaugh  in  her  vicinity,  or 
as  affecting  in  any  manner  her  navigation,  until,  in  the  lan- 
guage of  the  answer : 
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"A  collision  was  then  inevitable,  and  there  was  neither  time 
nor  room  enoug-h  tc  >  stop  the  engine  of  the  New  York." 

Indeed,  a  previous  statement  of  the  answer  puts  the  Cone- 
maugh  then  "close  at  hand  and  not  more  than  lOO  feet  away." 

Seventh.  Your  petitioner  further  avers  that  the  present  case 
is  one  in  which  it  is  proper  for  this  court  to  issue  a  writ  of  cer- 
tiorari for  the  following'  reasons: 

I.  (o)  The  questions  involved  arise  under  collision  rules 
which  relate  to  the  navigation  of  the  great  lakes,  and  involve 
the  questioA  whether  the  American  or  Canadian  law  controls 
in  the  navigation  of  American  ships  in  Canadian  waters,  into 
and  through  which  nearly  all  of  the  immense  commerce  of  the 
great  lakes  must  pass  in  some  portion  of  the  voyage. 

(&)  Also  the  question  of  the  extra-territorial  force  of  the 
rules  of  the  Supervising  Inspectors,  vessels  being  required  to 
navigate,  as  stated,  in  foreign  waters. 

(c)  T)ie  statute  requiring  a  steamer  having  another  on 
her  own  starboard  hand  to  keep  out  of  the  way,  whether  it  is 
competent  for  the  Supervising  Inspectors  to  pass  a  supple- 
mentary rule  requiring  this  to  be  done-  in  a  particular  man- 
ner. 

{d)  After  the  starboard  hand  rule  has  come  into  operation 
between  two  steamers,  whether  the  intervention  of  another 
moving  steamer  is  such  a  special  circumstance  as  will  permit 
the  privileged  steamer  to  alter  her  course,  at  night,  without 
notice,  in  such  manner  as  to  conflict  with  the  maneuver  of  the 
burdened  steamer  to  clear,  although  it  is  clear  that  such  privi- 
leged steamer  may  at  the  same  time  avoid  the  intervening  ves- 
sel and  hold  her  own  course  as  to  the  burdened  steamer  by 
simply  checking  her  speed? 

{e)  Granting  such  right,  should  she  make  the  least  de- 
viation necessary  and  come  back  as  quickly  as  practicable,  or 
may  she  make  such  deviation  as  if  the  vessel  bound  to  keep 
out  of  her  way  were  not  present? 

(/)  After  the  starboard  hand  rule  has  come  into  operation, 
with  its  burden  and  privilege  respectively,  is  the  privileged 
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Steamer  so  far  privileged  as  to  her  course  and  speed  that  it  is 
unnecessary  for  her,  at  night,  to  regard  the  lights  and  signals 
of  the  approaching  steamer ;  and  is  -she  so  far  privileged  that 
upon  the  intervention  of  a  temporary,  floating  obstacle,  which 
she  may  avoid  by  checking  and  still  hold  her  course  as  to  the 
burdened  vessel,  that,  though  she  chose  to  maintain  her  speed 
and  alter  her  course  in  a  manner  and  direction  which  must 
necessarily  embarrass  and  may  thwart  the  maneuver  to  the 
burdened  steamer  to  clear,  it  is  unnecessary  for  her  to  pay 
any  heed  to  or  give  any  notice  to  the  burdened  vfessel  of  her 
intention? 

(g)  Is  the  privileged  vessel  so  far  privileged  that  when 
the  burdened  vessel  is  "either  in,  or  dangerously  near"  the 
course  qf  the  privileged  visssel,  and  is  "not  keeping  out  of  her 
way,"  the  privileged  vessel  need  neither  stop  nor  reverse,  but 
having  altered  her  course  for  a  temporary  obstacle,  may  turn 
back  to  midchannel  on  an  "easy  sweep"  regardless  of  the  pres- 
ence of  the  burdened  vessel?- 

2.  The  amount  involved  is  large,  being  with  the  New 
York's  damage  about  $73,000.00. 

3.  The  decision  of  the  Circuit  Court  of  Appeals  as  it  stands 
is  opposed  to  decisions  of  the  admiralty  courts  of  this  coun- 
try. 

4.  The  decision  of  the  Circuit  Court  of  Appeals  as  it  stands, 
exonerates  the  New  York  for  making  a  departure  from  her 
course  at  night  without  notice,  after  being  signaled  by  the 
Conemaugh  and  after  the  starboard  hand  rules  had  become 
operative,  so  long  as  that  departure,  being  on  account  of  a 
temporary  floating  obstacle,  was  not  greater  than  she  might 
have  made  had  the  Conemaugh  not  been  there  signaling  her 
and  though  she  might  in  fact  have  made  less  departure  and 
so  avoided  collision. 

5.  The  decision  of  the  Circuit  Court  of  Appeals  exonerates 
the  New  York,  although  she  had  no  lookout  or  any  competent 
watch,  and  was  ignorant  of  the  presence  of  a  large  steamer 
which  had  been  displaying  proper  lights  and  blowing  repeat- 
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ed  signals  until  that  steamer,  with  which  she  collides,  was 
within  a  hundred  feet  and  collision  was  inevitable,  though  the 
collision  occurs  while  she  is  engaged  in  a  conflicting  change  of 
course  made  without  notice  to  avoid  another  moving  vessel, 
after  coming  under  the  operation  of  a  rule  requiring  her  to 
hold  her  course,  and  without  which  change  or  with  a  smaller 
departure,  which  was  possible,  the  collision  would  not  have 
occurred. 

Wherefore,  your  petitioners  pray  that  this  Honorable  Court 
will  be  pleased  to  grant  a  writ  of  certiorari  in  this  case  to  the 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit  to  bring  up 
this  case  to  this  honorable  court  for  such  proceedings  as  shall 
seem  just. 

The  Erie  &  Western  Transportation  Co. 

By  Harvey  D.  Goulder,  Proctor. 
The  British  &  Foreign  Marine  Insurance  Co.,  Limited. 
The  Insurance  Company  of  North  America. 
The  Union  Marine  Insurance  Company,   Limited,   and 
The  Marine  Insurance  Company. 
By  F.  H.  &  G.  L.  Canfield, 
Proctors  for 
The  British  &  Foreign  Marine  Ins.  Co.,  et  al. 

Petitioners. 
United  States  of  America, 
Northern  District  of  New  York, 
County  of  Erie,  ss. 

E.  T.  Evans,  being  duly  sworn  on  his  oath  says  that  he  is 
the  agent  of  the  petitioner  herein  the  Erie  &  Western  Trans- 
portation Co.;  that  said  petitioner  is  a  corporation,  that  de- 
ponent has  read  the  foregoing  petition  and  that  the  same  is 
true  to  the  deponent's  knowledge,  information  and  belief,  and 
deponent's  knowledge  is  derived  from  the  fact  that  he  has 
acted  for  said  petitioner  in  all  matters  connected  with  this  liti- 
gation. E.  T.  Evans. 
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Subscribed  in  e-y  presence  and  sworn  to  before  me  this  29th 
day  of  March,  A.  D.,  1898. 

Harvey  L.  Brown, 
Notary  Public, 
Brie  County,  N.  T. 
We  hereby  certify  that  we  have  examined  the  foregoing  pe- 
tition and  in  our  opinion  the  petition  is  well  founded  and  the 
case  is  one  in  which  the  prayer  of  the  petition  should  be  granted. 

Harvey  D.  Goulder, 
Proctor  for  E.  &  W.  T.  Co., 
F.  H.  Canfield,  Counsel 

(1)  Writ   of   certiorari   granted.     Union    Steamboat    Cc.   v.   Cone- 
maugh,  189  U.  S.  363,  47  L.  Ed.  854. 


No.  I960. 

Petition  for  Writ  of  Certiorari  in  Bankmptcj. 

In  the  Supreme  Court  of  the  United  States. 

October  Term,  A.  D.  1900. 
Arthur  E.  Mueller,  Trustee  in  Bankruptcy 
of  Edward  B.  Nugent,  Bankrupt,  Petitioner, 
vs. 
William  T.  Nugent,  Respondent. 
Petition  for  Writ  of  Certiorari,  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit,  Requiring  it  to 
Certify  to  the  Supreme  Court  of  the  United  States,  for 
its  Revision  and  Determination,  the  Petition  for  Review 
in  Bankruptcy  taken  by  said  W.  T.  Nugent  against  Ar- 
thur E.   Mueller,   Trustee  in  Bankruptcy  of  Edward  B. 
Nugent,  in  the  Matter  of  Wayne  Knitting  Mills,  Belding 
Bros.  &  Co.  and  the  German  Insurance  Bank  vs.  Edward 
B.  Nuf^nt,  Bankrupt,  in  Bankruptcy,  Lately  Depending 
in  said  -wtmii,  oi  iippeais. 
To  the  Honorable,  the  Chief  Justice  and  Associate  Justices  of 
the  Supreme  Court  of  the  United  States: 
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The  petition  of  Arthur  E.  Mueller,  trustee  in  bankruptcy 
of  Edward  B.  Nugent,  bankrupt,  filed  under  the  provisions  of 
section  25d  of  the  Bankruptcy  Act  of  1898,  respectfully  rep- 
resents as  follows: 

First.  This  cause  involves  a  question  entirely  novel  and  one 
of  the  most  vital  importance  arising  under  the  Act  of  1898 — a 
question  more  far-reaching  in  its  importance  than  the  one  de- 
cided by  this  court  in  Bardes  vs.  Bank,  178  U.  S.,  page  524. 
Upon  its  determination  by  this  court  depends  to  a  large  extent 
the  usefulness  of  said  act. 

On  February  19,  1900,  about  the  hour  of  2  o'clock  p.  m., 
being  more  than  three  hours  before  a  petition,  praying  for  the 
involuntary  adjudication  of  Edward  B.  Nugent,  bankrupt,  was 
filed,  the  respondent,  W.  T.  Nugent,  son  of  the  bankrupt,  re- 
ceived from  the  bankrupt  (Edward  B.  Nugent),  as  his  agent 
and  as  custodian  of  the  fund,  money  belonging  to  the  bank- 
rupt amounting  to  $14,233.95.  It  is  nowhere  claimed  by  the 
one  side  or  relied  upon  by  the  other  in  this  controversy  that 
the  delivery  of  said  fund  to  the  agent  as  custodian  was  a 
^'transfer"  or  "fraudulent  transfer"  within  the  meaning  of  the 
case  of  Bardes  vs.  Bank,  178  U.  S.,  524. 

After  the  adjudication,  certain  proceedings  in  contempt 
were  had  against  Edward  B.  Nugent,  the  bankrupt,  looking 
to  the  recovery  of  that  fund,  but  because  of  the  then  condition 
of  mind  of  said  bankrupt  he  was  discharged  from  further  at- 
tendance about  that  matter.  Upon  the  petition  of  the  trustee, 
the  referee,  to  whom  the  case  had  been  referred,  then  issued 
a  rule  against  said  "W.  T.  Nugent  to  show  cause,  five  days 
after  service  thereof,  why  he  should  not  be  required  to  turn 
over  said  funds  to  the  trustee.  (R.,  p.  19.)  After  some 
months'  delay,  said  W.  T.  Nugent,  having  been  served  with 
a  copy  of  said  order,  appeared  before  the  referee  in  person 
and  by  counsel,  and  without  objecting  to  the  time  given  for 
response,  or  that  he  was  improperly  or  irregularly  made  a 
party,  filed  a  response  (R.,  p.  23)  to  the  rule  in  which  he 
objected  only  to  the   jurisdiction  of  the  referee  or  the  court 
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to  issue  said  rule;  and  further  responded  that  if  he  had  re- 
ceived the  said  money,  or  any  part  thereof,  it  was  before  the 
petition  in  bankruptcy  was  filed.  He  also  responded  that  by 
reason  of  the  fact  that  he  was  indicted,  charged  with  the  of- 
fense of  receiving  said  money  and  retaining  the  same  and  aid- 
ing and  abetting  in  the  retention  thereof,  after  the  filing  of  the 
petition  in  bankruptcy,  he  could  not  make  further  response 
without  incriminating  himself.  Without  waiving,  but  reserv- 
ing, the  jurisdictional  question,  Nugent  then  agreed  that  cer- 
tain depositions  of  his  father  the  bankrupt,  his  sisters  and 
others  should  be  read  on  the  hearing  of  the  response.  (E.,  p. 
21.)    Nugent  offered  no  proof  in  his  own  behalf. 

The  referee,  in  order  to  first  determine  whether  he  had  ju- 
risdiction, then  heard  the  proof  offered  by  the  trustee  and 
found  that  said  Nugent  had  received  said  money  only  as  agent 
and  custodian  of  his  father,  the  bankrupt;  that  he  had  not  ac- 
counted for  the  same,  and  that  said  money  belonged  at  the 
time  of  the  hearing  of  the  rule  to  the  bankrupt's  estate.-  No 
additional  response  was  then  offered  by  Nugent.  Whereupon 
the  referee  then  exercised  jurisdiction  and  made  said  rule  ab- 
solute and  ordered  Nugent  to  pay  over  the  money  to  the  trus- 
tee  in  bankruptcy.  (R.,  p.  21.)  Upon  his  failure  to  comply 
with  said  order,  and  still  without  additional  response,  ■  the  ref- 
eree found  him  guilty  of  contempt  and  certified  the  case  to 
the  judge,  with  a  recommendation  that  said  W.  T.  Nugent 
be  punished  for  contempt  and  committed  until  he  should  pay 
said  sum.    (R.,  p.  25.) 

The  respondent  then  filed  with  referee  his  petition  for  re- 
view, in  pursuance  of  General  Order  No.  27  of  the  Supreme 
Court  (R.,  p.  26),  and  upon  the  certification  by  the  referee 
to  the  judge  showing  the  question  presented,  the  summary 
of  the  evidence,  and  the  findings  and  order  thereon,  accord- 
ing to  said  General  Order  27,  and  form  56,  a  hearing  was  had 
before  him.  The  referee  also  certified  to  the  judge  the  deposi- 
tions read  on  the  hearing  of  the  case,  and  same  were  before 
the  judge. 
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The  judge,  after  the  hearing,  rendered  an  opinion  (E.,  p. 
28)  in  which  the  finding  of  the  referee  was  sustained,  and  said 
W.  T.  Nugent,  being  in  court,  he  was  called  to  the  bar  to 
receive  sentence;  whereupon,  at  the  request  of  said  W.  T.  Nu- 
gent by  his  counsel,  the  judge  deferred  passing  sentence  for 
two  days.  At  the  expiration  of  said  two  days  said  respondent 
by  his  counsel,  tendered  an  amended  response  (R.,  p.  37)  in 
which  for  the  first  time  he  sought  to  answer,  in  general  terms, 
and  with  conclusions  of  law  only,  that  the  funds  in  question 
were  held  and  claimed  by  him  adversely  to  the  bankrupt  or 
his  estate.  The  judge,  on  the  theory  that  the  hearing  was 
in  the  nature  of  an  appeal  from  the  decision  of  the  referee, 
refused  to  permit  that  response  to  be  filed,  holding  that,  it 
manifestly  came  too  late  (R.,  p.  36)  ;  that  such  responses  should 
have  been  filed  before  the  referee  at  the  time  of  the  hearing 
upon  the  rule.  That  amended  response  so  offered  was  neither 
filed  generally  nor  for  the  purposes  of  appeal  or  review.  In 
his  opinion  filed,  the  judge,  in  addition  to  sustaining  the  find- 
ings of  fact  by  the  referee  above  recited,  also  found  from  the 
proof  before  him  the  following  facts  in  this  language : 

"The  court  finds  the  facts  of  the  ease  to  be  as  above  stated, 
with  the  addition  that  the  entire  amount,  $14,233.95,  is  the 
property  of  the  bankrupt's  estate  alone;  that  it  had  been  taken 
possession  of,  and  was  held  by  W.  T.  Nugent  as  the  agent  only 
of  his  father  up  to  and  at  the  time  of  the  adjudication,  and 
that  the  respondent  never  claimed  title  to  any  part  of  it, 
nor  made  any  claim  or  right  to  it  by  reason  of  any  attempted 
transfer  of  title  or  ownership  therein  to  him  at  any  time,  either 
in  fraud  of  the  bankrupt's  creditors  or  otherwise,  nor  has  he 
ever  claimed  to  have  converted  any  part  of  it  to  his  own  use, 
nor  in  anywise  to  have  claimed  it  adversely  to  the  bankrupt  or 
the  trustee."  (R.,  pp.  30-31.) 

In  refusing  to  permit  said  amended  response  to  be  filed,  the 
court  entered  the  following  order : 

"Came  William  T.  Nugent,  respondent  herein,  and  tendered 
an  amended  response  and  moved  to  file  same,  and  the  court 
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not  having  postponed  the  imposing  of  the  sentence  for  that 
purpose,  and  being  of  the  opinion  that  it  is  not  discreet  or  ad- 
missible practice  to  permit  amendments  upon  hearings  such  as 
this,  especially  after  the  delivery  of  an  opinion  of  the  court, 
declines  at  this  stage  of  the  proceedings  to  permit  a  further  re- 
sponse to  be  filed. 

"And  thereupon,  pursuant  to  the  opinion  of  the  court  filed 
herein  on  the  1st  instant,  it  is  the  judgment  of  the  court  that 
William  T.  Nugent,  for  his  contempt  aforesaid,  be  imprisoned 
and  confined  in  the  county  jail  of  Jefferson  county,  Kentucky, 
until  he  shall  deliver  or  pay  to  Arthur  E.  Mueller,  the  trustee 
herein,  said  sum  of  $14,233.95,  or  otherwise  satisfy  the  said 
trustee  with  respect  thereto;  and  the  court  reserves  the  right 
and  power  to  suspend  or  set  aside  this  judgment  and  sentence 
upon  the  delivery,  payment  or  satisfaction  aforesaid. 

"To  all  of  which  the  respondent,  William  T.  Nugent,  ex- 
cepts."    (R.,  p.  36.) 

Thereafter  said  W.  T.  Nugent,  under  section  24b  of  the  act, 
filed  a  petition  in  the  United  States  Circuit  Court  of  Appeals 
for  review,  praying  that  the  orders,  judgment  and  sentence  of 
the  District  Court  be  reviewed  and  revised  in  the  matter  of 
law,  etc.     (R.,  p.  1.  1.) 

After  hearing  said  petition  for  review,  said  Circuit  Court  of 
Appeals,  on  the  13th  day  of  December,  1900,  entered  a  decree 
(R.,  p.  S3)  reversing  and  vacating  the  order  of  the  District 
Court  for  the  commitment  of  the  respondent,  and  the  order 
made  by  the  referee  upon  the  respondent  to  show  cause,  and 
the  further  order  of  the  referee  adjudging  that  said  respond- 
ent be  required  to  pay  to  the  trustee  the  moneys  alleged  to  be 
under  his  control,  as  well  as  the  order  of  the  referee  adjudg- 
ing the  respondent  to  be  in  contempt;  and  on  the  same  day 
filed  a  memorandum  opinion  (R.,  p.  54)  and  issued  its  forth- 
with mandate  (R.,  p.  53)  in  direct  contravention  of  its  Rules 
of  Court  No.  29  and  32,  which  are  as  follows : 

29.  "A  petition  for  rehearing  after  judgment  can  be  pre 
sented  only  within  thirty  days  after  the  day  when  the  printed 
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opinion  of  the  court  is  returned  by  the  printer  to  the  clerk,  and 
can  be  obtained  by  counsel  for  the  parties  (which  date  the  clerk 
shall  note  upon  the  apearance  docket),  unless  by  special  leave 
granted  during  such  thirty  days,  and  must  be  printed,  and 
briefly  and  distinctly  state  its  grounds,  and,  be  supported  by 
certificate  of  counsel,  and  will  not  be  granted  or  permitted  to 
be  argued,  unless  a  judge  who  concurred  in  the  judgment  de- 
sires it  and  a  majority  of  the  court  so  determine. ' ' 

32.  "In  all  eases  finally  determined  in  this  court  a  mandate 
or  other  proper  process  in  the  nature  of  a  procedendo  shall  be 
issued,  on  the  order  of  this  court,  to  the  court  below,  for  the 
purpose  of"  informing  such  court  of  the  proceedings  in  this 
court,  so  that  further  proceedings  may  be  had  in  such  court 
as  to  law  and  justice  may  appertain. 

"Such  mandate  shall  not  issue  until  time  has  elapsed  for  fil- 
ing a  petition  to  rehear,  as  defined  by^  rule  29 ;  and  no  man- 
date or  other  process  or  procedendo  shall  issue  when  a  peti- 
tion to  rehear  is  pending,  unless  specially  ordered. 

"Every  mandate  shall  be  accompanied  by  a  copy  of  the 
opinion  filed  in  the  cause  in  which  it  is  issued,  and  the  charge 
for  the  same  shall  be  taxed  in  the  costs  of  the  case. ' ' 

By  that  action  W.  T.  Nugent  was  immediately,  released 
from  custody,  and  that  before  this  petitioner  could  apply  for 
a  rehearing  in  that  court  or  certiorari  here. 

'On  the  17th  day  of  Januarj"-,  1901,  said  Circuit  Court  of 
Appeals  filed  a  printed  opinion  in  the  case.     (R.,  p.  56.) 

Second.  With  the  petition  for  review  said  W.  T.  Nugent 
filed  various  exhibits  containing  matters  not  part  of  the  rec- 
ord in  the  court  below,  one  of  which  was  a  copy  of  said 
amended  response  (R.,  p.  37),  which  was  not  a  part  of  the 
record  or  before  the  referee  or  judge  below,  as  shown  herein 
above.  And  said  petition  for  review  further  contained'  alle- 
gations of  fact  not  in  or  shown  by  the  record,  and  not  before 
the  District  Court  or  the  referee. 

Among  other  things  said  petition  for  review  contained  the 
following  allegations,  to-wit: 
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"He  says  that  lie  had  converted  all  of  said  money  of  E. 
B.  Nugent  which  came  into  his  hands  to  his  own  use,  he  being 
a  creditor  of  said  Nugent,  and  to  the  paying  of  the  other  debts 
of  B.  B.  Nugent  before  the  filing  of  said  petition  in  bankruptcy 
or  the  appointment  of  said  trustee  or  the  adjudication  therein, 
and  that  there  was  no  evidence  to  the  contrary,  or  that  he 
had  any  of  said  money  on  hand  or  under  his  control  when 
he  was  served  herein  as  stated."  (R.,  p.  6,  beginning  on  25th 
line.) 

As.  stated,  that  allegation  was  never  before  the  referee  or 
the  judge  of  the  District  Court,  nor  was  it  acted  upon  by 
them,  but  was  wholly  original  matter,  and  not  properly  a  part 
of  the  record.'  All  the  irrelevant  and  impertinent  matter  the 
trustee  moved  the  Circuit  Court  of  Appeals  to  expunge  from 
the  record,  which  motion  said  Court  of  Appeals  failed  to  sus- 
tain or  act  upoii;  though  it  is  contended,  as  appears  from  the 
opinion  of  that  court,  many  of  those  impertinent  matters,  and 
particularly  said  so-called  amended  response;  were  relied  upon. 

Third.  The  Supreme  Court,  in  Bardes  vs.  Bank,  178  U.  S., 
524,  has  decided  that,  except  with  the  consent  of  the  proposed 
defendant,  the  District  Court  has  no  jurisdiction  to  entertain 
an  independent  suit  brought  by  a  trustee  in  bankruptcy  to  set 
aside  a  fraudulent  transfer  made  by  the  bankrupt  to  a  third 
party,  in  possession  of  and  claiming  the  property  "as  his  own." 
and  which  transfer  is  alleged  to  have  been  fraudulent  as  against 
creditors.  Except  as  to  suing  a  debtor,  that  is  all  that  said 
case  does  decide.  , 

But,  upon  authority  of  that  decision,  the  Circuit  Court  of 
Appeals  has  held  that  the  District  Court,  which  included  the 
referee,  has  no  jurisdiction,  by  summary  process  or  rule,  to 
compel  a  mere  custodian  of  the  property  of  a  bankrupt  to  de- 
liver the  same  to  a  trustee  in  bankruptcy  when  the  elements 
of  a  fraudulent  transfer  did  not  exist,  nor  were  alleged;  and 
that,  too,  even  though  it  be  conceded  that  the  legal  title  of  said 
property  was  in  the  bankrupt  and  is  vested  by  the  Bankrupt 
Act  in  the  trustee;  and,  too,  when  the  custodian  is  asserting 
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no  adverse  title  to  the  property,  and  further,  the  Court  of 
Appeals  has  decided  that  where  a  party  makes  a  general  aS' 
signment  for  the  benefit  of  creditors,  and  by  reason  thereof  is 
adjudged  a  bankrupt,  the  trustee  in  bankruptcy  can  not  recover 
the  property  of  the  bankrupt  from  the  assignee  by  summary 
process,  notwithstanding  the  deed  of  assignment  is  made  void 
by  the  adjudication  in  bankruptcy;  but  he  must  resort  to  an 
independent  action  unless  there  be  jurisdiction  upon  other 
grounds  than  those  arising  under  the  bankruptcy  law. 

And  the  Court  of  Appeals  has  in  effect  held  that  the  referee 
may  not  by  summary  procedure  inquire  into  the  nature  of  the 
custodian's  holding,  to  ascertain  if  it  be  adverse  or  not;  and 
it  has  further  held  that,  though  the  custodian  fails  to  assert 
any  adverse  claim,  and  the  proof  shows  his  holding  to  be 
amicable,  the  referee  is  nevertheless  without  jurisdiction  to 
compel  him  to  surrender  the  property  to  the  trustee.  These 
rulings  it  is  contended  are  not  warranted  by  Bardes  vs.  Bank, 
supra. 

It  is  to  review  the  rulings  of  the  Circuit  Court  of  Appeals 
on  these  questions  that  this  petition  for  a  writ  of  certiorari  is 
applied  for.  The  questions  are  of  paramount  importance, 
because,  unless  that  decision  of  the  Court  of  Appeals  is  re- 
versed or  materially  modified,  the  power  of  the  Bankruptcy 
Court  under  section  2  (6),  (7)  and  (13)  of  the  act  to  bring 
in  and  substitute  additional  persons  or  parties  in  proceedings 
in  bankruptcy,  when  necessary  for  the  complete  determination 
of  a  matter  in  controversy,  to  cause  the  estate  of  bankrupts 
to  be  collected,  reduced  to  money  and  distributed,  to  deter- 
mine controversies  in  relation  thereto,  and  to  enforce  obedi- 
ence by  bankrupts  and  other  persons,  will  be  almost,  if  not 
entirely,  rendered  nugatory 

The  question  in  this  case  is  not  as  it  was  in  Bardes'  case, 
whether  the  District  Court  has  jurisdiction  to  entertain  a 
plenary  and  independent  suit,  brought  by  a  trustee  in  bank- 
ruptcy against  a  citizen  of  the  same  state  to  recover  assets, 
the  title  of  which  is  in  dispute;  but  the  question  involved  is 
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thjs.  Can  ».he  District  Court  by  rule  compel  an  agent  or  eus- 
todiau  for  the  bankrupt  or  for  the  court,  who  has  the  mere 
naked  possession  of  the  bankrupt's  estate,  claiming  no  interest 
therein,  and  asserting  no  title  thereto,  to  deliver  such  property 
to  the  trustee?  Or  must  the  trustee  be  compelled  to  resort 
to  an  ordinary  action  and  the  expense  and  delays  incident 
thereto  in  another  court  to  obtain  possession  of  such  property 
from  such  a  custodian?  Or  does  not  the  bankruptcy  law 
provide  means  for  the  speedy  and  economical  administration  of 
the  estate,  and  does  not  section  2  within  its  sub-sections  exactly 
cover  just  such  eases  as  this? 

Your  petitioner,  with  all  due  respect,  maintains  that  the 
case  of  Bardes  vs.  Bank,  supra,  is  not  susceptible  of  the  con- 
structions placed  upon  it  by  the  Court  of  Appeals,  and  was 
evidently  not  so  intended  by  this  court;  and  therefore  under 
that  authority,  the  Court  of  Appeals  erred  when  it  held,  as 
it  did  in  effect,  that  under  no  circumstances  can  the  posses- 
sion of  property  be  recovered,  except  by  an  independent,  plenary, 
dilatory  and  expensive  suit  in  some  other  court. 

Your  petitioner  contends  that,  on  the  contrary,  the  Dis- 
trict Court  has  jurisdiction  by  summary  process  tp  require  the 
custodian  of  property  belonging  to  the  bankrupt's  estate,  to 
deliver  the  same  to  the  trustee,  unless  said  custodian  is  hold- 
ing the  property  adversely  or  claiming,  in  good  faith,  title,  or 
at  lestst  colorable  title,  to  said  property;  that  the  custodian  is 
the  agent  or  trustee  of  the  court  holding  such  property,  and 
Can  by  a  rule  be  compelled  to  deliver  it  over  to  the  trustee; 
that  the  mere  naked  possession  of  property  without  claim  of 
title  or  color  of  title,  is  not  sufficient  to  put  the  case  at  bar 
within  the  principles  of  the  Bardes  case.  In  fact,  this  court, 
in  stating  the  question  decided  in  the  Bardes  case,  laid  stress 
upon  the  point  that  the  third  party,  from  whom  it  was  sought 
to  recover  the  property,  was  holding  it  adversely;  and  that 
adverse  holding  was  the  foundation  upon  which. this  court 
based  that  opinion. 

After  diligent  search  petitioner  has  been  unable  to  find  any 
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definition  of  "adverse  possession"  which  does  not  contemplate 
the  holding  by  some  claim  or  color  of  title. 

The  petition  for  review  filed  in  the  Court  of  Appeals  gave 
that  court  only  the  power  to  review  matters  of  law.  {In  re 
Purvine,  5th  Circuit  Court  of  Appeals,  96  Fed.,  192.)  And 
the  Circuit  Court  of  Appeals  in  this  circuit  has  so  declared 
in  Cunningham  vs.  German  Insurance  Bank,  103  Fed.,  932, 
and  has  further  decided  that  only  such  matters  as  were  acted 
upon  by  that  court  below  could  be  reviewed. 

So  that  upon  the  record,  disregarding  the  impertinent  mat- 
ter as  it  reached  the  District  Court  and  Circuit  Court  of  Ap- 
peals, it  was  conclusively  established,  as  matter  of  fact,  that 
W.  T.  Nugent  received  said  funds  only  as  the  agent  or  cus- 
todian of  the  bankrupt ;  that  at  no  time  until  after  the  rendition 
of  the  opinion  by  the  District  Judge  was  he  asserting  any  claim 
or  right  to  or  ownership  in  said  fund;  consequently  the  cold 
question  of  law  was  before  the  Court  of  Appeals  as  to  whether 
or  not  the  referee  or  the  District  Court  had  power  by  rule  to 
compel  such  a  custodian,  claiming  no  title  in  the  property,  to 
deliver  it  to  the  trustee. 

Fourth.  This  court,  in  the  case  of  White  vs.  Schloerb,  178 
U.  S.,  542,  decided  that  a  judge  of  the  Bankruptcy  Court  may 
compel  a  sheriff  to  return  goods  to  the  judicial  custody  of 
his  court,  seized  and  taken  therefrom  by  a,  sheriff  in  repleAdn 
proceedings. 

The  petitioner  contends  that  in  the  case  at  bar,  the  agent's 
custody,  being  amicable  and  without  adverse  claim,  placed 
the  agent  in  the  attitude  of  the  sheriff  in  the  White  vs.  Schloerb 
case;  and  there  being  no  adverse  claim  at  the  time  of  the 
adjudication,  trial  and  decision  by  the  referee  and  judge,  the 
property  could  not  be  lifted  from  the  judicial  custody  by  any 
adverse  claim  thereafter  made. 

Nugent 's  taking  or  holding  the  money  as  custodian  was 
continuous  from  the  moment  he  received  it  until  he  was 
ordered  to  pay  it  over;  and  it  was  at  all  times  a  holding  for 
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the  benefit  of  the  bankrupt,  and  hence  for  the  court  and  its  of- 
ficer, the  trustee.     There  never  was  a  break  in  that  continuity. 

In  the  ease  of  in  re  Eosser,  101  Fed.,  562,  the  Eighth  Cir- 
cuit Court  of  Appeals  has  held  that  upon  adjudication  all  the 
property  of  the  bankrupt  is  placed  in  custodia  legis,  and  that 
the  bankrupt  and  every  other  party  who  has  the  possession  or 
control  of  any  part  of  it,  holds  that  part  as  agent  and  trus- 
tee of  the  court  and  its  officer. 

The  Circuit  Court  .of  Appeals  for  the  Ninth  Circuit,  in  re 
Francis- Valentine  Co.,  94  Fed.,  793,  has  decided  that  the  court 
may  summarily  require  a  sheriff  to  deliver  to  the  trustee  the 
possession  of  a  bankrupt's  property  seized  within  four  months 
prior  to  the  proceedings  in  bankruptcy;  and  in  that  case  the 
court,  commenting  on  Marshall  vs.  Knox,  ,16  Wall.,  551,  used 
this  language : 

"In  that  case  a  lessor  of  the  bankrupt  had  caused  the  sheriff, 
under  a  writ  of  provisional  seizure,  to  take  possession  of  cer- 
tain property  of  the  bankrupt,  which  the  lessor  claimed  the 
right  to  hold  as  a  pledge  for  the  payment  of  rent  which  was 
due  him.  It  was  held  that  the  District  Court  sitting  in  bank- 
ruptcy has  no  jurisdiction  to  proceed  by  rule  to  take  the  goods 
from  the  possession  of  the  sheriff.  The  court,  referring  to 
the  seizure  of  the  goods,  said:  'The  landlord  claimed  the  right 
thus  to  hold  possession  of  them  until  his  rent  was  satisfied. . 
This  claim  was  adverse'  to  that  of  the  assignee. '  These  words 
quoted  from  the  opinion  fully  explain  the  ground  of  the  decis- 
ion. It  was  because  the  claim  was  adverse  to  that  of  the  as- 
signee. In  the  present  case  the  sheriff  had  possession,  not 
in  opposition  to  the  right  of  the  bankrupt  nor  in  antagonism 
to  its  title,  but  his  possession  was  based  entirely  upon  the  as- 
sumption that  the  title  was  in  the  bankrupt. ' ' 

The  court  will  observe  that  the  analogy  between  the  Valen- 
tine case  and  the  case  at  bar  is  complete,  for  it  is  established 
by  facts  binding  upon  the  Court  of  Appeals  that  W.  T.  Nugent 
received  this  money  as  custodian  only;  that  the  capacity  of 
custodian  was  never  changed,   and  ■  that  he  was  asserting  no 
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adverse  claim  or  title  thereto;  but,  in  the  words  of  the  Court 
of  Appeals  for  the  Ninth  Circuit,  Nugent  "had  possession, 
not  in  opposition  to  the  right  of  the  bankrupt,  nor  in  opposi- 
tion to  his  title,  but  his  possession  was  based  entirely  apon 
the  assumption  that  the  title  was  in  the  bankrupt."  The  Dis- 
trict Courts  in  Vermont,  New  York  and  West  Virginia,  which 
decisions  are  the  law  in  those  districts  respectively,  have  also 
sustained  the  right  to  issue  such  rules.  {In  re  Brooks,  91 
Fed.,  518;  in  re  Raymond  W.  Kenney,  95  Fed.,  427;  in  re 
Moore,  104  Fed.,  869.)  Then,  too,  it  is  contended  the  opinion 
of  the  Court  of  Appeals  is  in  conflict  with  White  vs.  Schloerb, 
178  U.  S.,  542. 

In  re  Ward,  104  Fed.,  985,  it  was  sought  to  obtain  an  injunc- 
tion against  one  0  'Donald  from  disposing  of  certain  ' '  funds  and 
credits  due"  to  the  bankrupt  and  which  were  in  the  possession 
of  the  said  0 'Donald.  Judge  Lowell,  of  the  Massachusetts 
district,  basing  his  opinion  upon  the  case  of  Bardes  vs.  Bank, 
refused  to  grant  the  injunction,  and  commenting  on  the  cases 
of  Bardes  vs.  Bank  and  White  vs.  Schloerb,  closes  his  opinion 
with  the  following  language: 

"It  is  greatly  to  be  desired  that  a  further  exposition  of  the 
jurisdiction  of  the  District  Court  in  bankruptcy  should  be 
made  as  speedily  as  possible  by  the  Supreme  Court,  and  if 
counsel  for  the  petitioners  shall  desire  to  take  this  case 
directly  to  the  Supreme  Court,  as  is  provided  by  section  5 
of  the  Judiciary  Act  of  1891,  26  Stat.  827,(1)  I  will  gladly 
facilitate  proceedings '  to  that  end." 

And  so  it  is  that  your  petitioner  contends  that  by  reason 
of  the  decision  in  the  case  at  bar,  and  the  others  so  cited,  there 
is  a  contrariety  of  opinion,  and  not  a  uniform  administration 
of  the  Bankruptcy  Act  (as  necessary  as  uniformity  in  the  act 
itself,  required  by  section  8,  sub-section  4,  Article  I,  of  the 
Constitution  of  the  United  States)  as  to  the  grave  and  impor- 
tant question,  to  wit:  The  right  of  the  court  of  Bankruptcy 
to  summarily  order  in  property  which  is  admittedly  assets  of 
a  bankrupt's  estate  and  which  the  holder  thereof  is  not  claim- 
ing as  his  own. 
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Your  petitioner  appends  hereto  his  brief  in-  support  of  this 
petition. 

Wherefore,  your  petitioner  prays  that  a  writ  of  certiorari 
may  be  issued  out  of  and  under  the  seal  of  this  court,  di- 
rected to  the  United  States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  commanding  said  court  to  certify  and  send  to 
this  court  a  full  and  complete  transcript  of  the  record  in  all 
proceedings  in  said  Circuit  Court  of  Appeals  in  the  ease  thereia, 
entitled  "The  Wayne  Knitting  Mills,  Belding  Brothers  & 
Company,  and  the  German  Insurance  Bank,  against  E.  B. 
Nugent,  bankrupt,  on  petition  of '  W.  T.  Nugent  for  review, 
No.  920,"  to  the  end  that  said  case  may  be  reviewed  and 
determined  by  this  court,  as  provided  by  law;  and  that  the 
judgment  of  the  said  Circuit  Court  of  Appeals  in  said  case 
may  be  modified  so  as  to  deny  the  petition  for  review  filed  by 
said  W.  T.  Nugent  to  that  court  in  bankruptcy. 
And  your  petitioner  will  ever  pray. 

William   W.   Watts, 
Jefferson  County,         /g  John  Richard  Watts, 

State  of  Kentucky,     ,\    ^  '  Counsel  for  Petitioner. 

William  W.  Watts,  being  duly  sworn,  says  that  he  is  one 
of  the  counsel  for  Arthur  E.  Mueller,  trustee  in  bankruptcy 
of  Edward  B.  Nugent,  bankrupt,  the  petitioner  named ;  that 
he  has  read  the  foregoing  petition,  and  the  facts  therein 
stated  are  true,  as  he  believes.  William  W.  Watts. 

Subscribed  and  sworn  to  before  me  this  29th  day  of  Jan- 
uary, A.  D.  1901.  My  commission  as  Notary  Public  expires 
on  the  12th  day  of  January,  A.  D.   1904. 

E.  B.  Kerr, 

[Seal.]  Notary  Public  within  and  for  County  of 

Jefferson,   State  of  Kentucky. 

(1)   Now  Judicial  Code,  Sec.  128. 

Certiorari  is  now  the  only  manner  of  reaching  the  Supreme  Court  in 
a  bankruptcy  case,  and  that  proceeding  is  now  provided  for  by  Act  of 
January  28,  191S,  38  Stat.  L.  803,  Ch.  22,  Sec.  4,  which  repeals  Bank- 
ruptcy Act,  Sec.  2Sb;  and  the  Act  of  January  28,  1916,  39  Stat.  L.  727, 
is  a  practical  re-enactment  of  38  Stat.  L.  803,  Sec.  4. 

See  for  record  Mueller  v.  Nugent,  184  U.  S.  1,  46  L.  Ed.  405. 
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No.  1961. 

Petition  for  Writ  of  Certiorari  to  a  Circuit  Court  of  Appeals. 
Chinese   Exclusion  Case  (i)^ 

In  the  Supreme  Court  of  the  United  States, 

Term,  i8— . 

Ex  parte  Lau  Ow  Bew,  Petitioner. 

Petition  for  Writ  of  Certiorari,  requiring  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  to  certify  to  the  Su- 
preme Court  for  its  review  and  determination  the  case 
of  lyau  Ow  Bew,  Appellant,  vs.  The  United  States,  Re- 
spondents. 
To  the  Honorable  the  Supreme  Court  of  the  United  States : 
The  petition  of  Lau  Ow  Bew  respectfully  shows  to  this 
honorable  court  as  follows  : 

First.  Your  petitioner  is  a  person  of  the  Chinese  race,  and 
a  natural-born  subject  of  the  Emperor  of  China ;  but  he  is 
now,  and  for  the  past  seventeen  years  has  been,  a  resident  of 
the  United  States  of  America,  and  of  no  other  country,  hav- 
ing his  domicile  in  the  city  of  Portland,  in  the  state  of  Ore- 
gon ;  and  during  all  that  time  he  has  been  a  merchant  en- 
gaged in  the  wholesale  and  importing  business,  as  a  member 
of  the  well-known  commercial  firm  of  Hop  Chong  &  Co.,  in 
the  said  city  of  Portland. 

Second.  Your  petitioner,  on  the  30th  day  of  September, 
1890,  departed  from  the  United  States  on  a  temporary  visit 
to  his  relatives  in  China,  with  the  intention  of  returning  as 
soon  as  possible,  and  he  did  return  to  the  United  States  on 
board  of  the  steamship  Oceanic,  which  arrived  at  the  port 
of  San  Francisco,  in  the  state  of  California,  on  the  nth  day 
of  August,  1891.  At  the  time  of  his  departure  he  procured 
satisfactory  evidence  of  his  status  in  this  country  as  a  mer- 
chant, under  the  regulations  of  the  treasury  department  of 
the  United  States,  adopted  July  3,  1890,  one  of  which  is  as 
follows : 
"Chinamen  who  are  not  laborers,  and  who  may  have  here- 
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tofore  resided  in  the  United  States,  are'not  prevented  by  the 
existing  laws  or  treaty  from  returning  to  the  United  States 
after  visiting  China  or  elsewhere.  No  certification,  or  other 
papers,  however,  are  issued  by  the  department,  or  by  any  of 
its  subordinate  officers,  to  show  that  they  are  entitled  to  land 
in  the  United  States,  but  it  is  suggested  that  such  parties 
should,  before  leaving  the  United  States,  provide  themselves 
with  such  proofs  of  identity  as  may  be  deemed  proper,  show- 
ing they  have  been  residents  of  the  United  States,  and  that 
they  are  not  laborers,  so  that  they  can  present  the  same  to, 
and  be  identified  by,  the  collector  of  customs  at  the  port 
where  they  may  return." 

Third.  Your  petitioner,  on  his  return  to  the  United  States, 
presented  said  proofs  to  the  collector  of  the  port  of  San  Fran- 
cisco ;  but  the  collector,  while  acknowledging  the  sufficiency 
of  the  same,  and  admitting  that  your  petitioner  was  a  mer- 
chant domiciled  herein,  and,  therefore,  entitled  to  the  protec- 
tion of  the  treaty  between  the  United  States  and  China, 
concluded  July  28, 1868,  popularly  known  as  the  Burlingame 
Treaty,  and  the  supplemental  treaty  between  the  said  gov- 
ernments, concluded  November  17,  1880,  and  the  act  of  con- 
gress entitled  "An  act  to  execute  certain  treaty  stipulations 
relating  to  Chinese,"  approved  May  6,  1882,  as  amended 
July  5,  1884,  refused  to  permit  your  petitioner  to  land,  on 
the  sole  ground  that  he  failed  and  neglected  to  produce  the 
certificate  of  the  Chinese  Government,  mentioned  in  Section 
6  of  the  said  act  of  May  6,  1882,  as  amended  by  the  said 
act  of  July  5,  1884;  and  the  collector  based  this  refusal 
upon  the  opinion  of  this  honorable  court  in  the  case  of  Wan 
Shing  vs.  United  States,  No.  1414,  October  term,  1890,  de- 
cided May  II,  1891. 

Fourth.  Your  petitioner  thereupon,  to  wit,  on  August  14, 
1 89 1,  filed  a  petition  in  the  circuit  court  of  the  United  States 
for  the  northern  district  of  California  for  a  writ  of  habeas 
corpus.,  to  obtain  his  discharge  from  detention,  alleging,  inter 
alia.,  that  he  was  a  merchant  domiciled  in  the  United  States 
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for  seventeen  years  last  past,  and  that  it  was  claimed  by  the 
master  of  the  said  steamship  that  he  could  not  be  allowed  to 
land  under  the  provisions  of  the  sixth  section  of  the  said 
act  of  May  5,  1882,  as  amended  by  the  said  act  of  July  5, 
1884. 

The  writ  was  issued  directed  to  the  master  of  the  said 
steamship,  who  produced  the  body  of  your  petitioner  before 
the  said  court  on  the  15th  day  of  August,  1891,  and  made 
return  to  the  writ  that  he  held  the  petitioner  in  his  custody 
"  by  direction  of  the  customs  authorities  of  the  port  of  San 
Francisco,  California,  under  the  provisions  of  the  Chinese 
Restriction  Act." 

The  United  States  district  attorney  filed  an  intervention 
for  and  on  behalf  of  the  United  States,  and  made  opposition 
to  the  said  writ.  It  was  not  alleged  or  pretended,  in  such 
intervention  on  behalf  of  the  United  States,  that  your  peti- 
tioner was  a  laborer,  or  that  the  refusal  of  the  customs  offi- 
cers at  San  Francisco  to  allow  him  to  land,  and  his  conse- 
quent detention  by  the  master  of  the  said  steamship,  were 
based  upon  the  provisions  of  the  Chinese  Exclusion  Act  of 
October  i,  1888  ;  but  on  the  contrary  it  was  averred,  in  said 
intervention,  that  your  petitioner  was  lawfully  detained  by 
the  said  master  because  he  was  a  Chinese  person,  and  failed 
to  produce  to  the  collector  of  customs,  or  to  any  other 
authorized  officer  the  certificate  of  identification  required  by 
the  said  act  of  1883  as  amended  by  the  said  act  of  1884. 

An  answer  or  traverse  to  the  said  return  to  the  said  writ, 
and  the  said  intervention  on  behalf  of  the  United  States,  was 
filed  by  the  petitioner. 

The  said  case  was  and  is  entitled  and  numbered  in  the 
circuit  court  of  the  United  States  for  the  northern  district 
of  California  "  In  the  Matter  of  Lau  Ow  Bew  on  Habeas  Cor- 
pus^ No.  11415." 

Fifth.  The  said  case  was  heard  and  determined  by  the 
said  circuit  court  upon  an  agreed  statement  of  facts,  signed 
by  the  United  States  district  attorney  and  the  attorneys  for 
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the  petitioner,  and  filed  therein,  which  statement  of  facts  is 
as  follows: 

It  is  hereby  stipulated  and  agreed  that  the  following  are 
the  facts  herein : 

'■'•First.  That  the  said  Lau  Ow  Bew  is  now  on  board,  the 
steamship  Oceanic,  which  arrived  in  the  port  of  San  Fran- 
cisco, state  of  California,  on  the  nth  day  of  August,  A.  D., 
1891,  from  Hong  Kong,  and  is  detained  and  confined  thereon 
by  Captain  Smith,  the  master  thereof. 

'■'■Second.  That  the  said  passenger  is.now  and  for  seventeen 
years  last  past  has  been  a  resident  of  the  United  States  and 
domiciled  therein. 

"  Third.  That  diiring  all  of  said  time  the  said  passenger 
has  been  engaged  in  the  wholesale  and  importing  mercan- 
tile business  in  the  city  of  Portland,  state  of  Oregon,  under 
the  firm  name  and  style  of  Hop  Chong  &  Co. 

^'■Fourth.  That  the  said  firm  is  worth  $40,000,  and  said 
passenger  has  a  one-fourth  interest  therein,  in  addition  to 
other  properties. 

'■'■Fifth.  That  the  said  firm  does  a  business  annually  of 
$100,000,  and  pays  annually  to  the  United  States  govern- 
ment large  sums  of  money,  amounting  to  many  thousands  of 
dollars,  as  duties  upon  imports. 

"■Sixth.  That  on  the  30th  day  of  September,  A.  D.  1890, 
the  said  passenger  departed  from  this  country  temporarily 
on  a  visit  to  his  relatives  in  China,  with  the  intention  of  re- 
turning as  soon  as  possible  to  this  country,  and  returned  to 
this  country  by  the  steamship  Oceanic  on  the  nth  day  of 
August,  A.  D.  1891. 

'■'■Seventh.  That  at  the  time  of  his  departure  he  procured 
satisfactory  evidence  of  his  status  in  this  country  as  a  mer- 
chant, and  on  his  return  hereto  he  presented  said  proofs  to 
the  collector  of  the  port  of  San  Francisco,  but  said  collector, 
while  acknowledging  the  sufficiency  of  said  proofs  and  ad- 
mitting that  the  said  passenger  was  a  merchant  domiciled 
herein,  refused  to  permit  the  said  passenger  to  land  on  the 
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sole  ground  that  the  said  passenger  failed  and  neglected  to 
produce  the  certificate  of  the  Chinese  government  men- 
tioned in  Section  6,  of  the  Chinese  Restriction  Act  of  May 
6,  1882,  as  amended  by  the  act  of  July  5,  1884. 

"Charles  A.  Carter, 

"  U.  S.  District  Attorney. 
"  Harvey  S.  Brown  and 
"  Thomas  D.  Riordan, 

"Attorneys  for  Petitioner." 

Sixth.  Such  proceedings  were  had  in  the  said  case  in 
the  said  circuit  court  of  the  United  States,  that  on  the  nth 
day  of  September,  1891,  the  said  court  rendered  a  judgment 
therein  as  follows : 

"This  matter  having  been  regularly  brought  on  for  hear- 
ing before  the  court  and  the  judge  thereof,  the  United  States 
attorney  having  appeared  and  intervened  on  behalf  of  the 
United  States,  and  the  same  having  been  duly  heard  and 
submitted,  and  due  consideration  thereon  had,  it  is  by  the 
court  now  here  considered — 

"That  Lau  Ow  Bew,  in  whose  behalf  the  writ  of  habeas 
corpus  herein  was  sued  out,  was  not  at  the  date  of  the  peti- 
tion herein  illegally  restrained  of  his  liberty  as  therein 
alleged. 

"  It  is  further  adjudged  and  found  that  he  came  from 
China  by  the  steamship  Oceanic,  and  is  a  Chinese  person 
fprbidden  by  law  to  land  within  the  United  States,  and  lias 
no  right  to  be  or  remain  therein. 

"  It  is  therefore  ordered  that  the  said  Lau  Ow  Bew  be  re- 
manded by  the  United  States  Marshal  for  the  Northern  Dis- 
trict of  California  to  the  custody  whence  he  was  taken,  to 
wit ;  on  board  the  said  steamship  to  the  custody  of  the  mas- 
ter of  said  steamship,  or,  in  case  of  a  change  of  master,  to  the 
custody  of  the  master  thereof,  whoever  he  may  be,  at  the  time 
of  this  order  of  remand ;  or  to  place  him  in  the  hands  and 
tharge  of  any  party  on  boaird  of  said  steamship  for  the  time 
being  representing  the  master,   or  then  in  charge  of   said 
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Steamship  in  the  absence  of  the  master,  or  for  the  time  being 
exercising  control  or  authority  thereon  ;  this  order  to  be  exe- 
cuted as  to  said  steamship  whether  still  in  port,  not  having- 
departed  therefrom,  or  having  departed  and  returned  since 
the  proceedings  herein  were  instituted.  And  in  case  said 
s.teamship  has  departed  and  not  returned,  or  for  any  other 
reason,  the  said  L,au  Ow  Bew  can  not  be  placed  on  said 
steamship,  that  the  said  marshal  place  him  upon  any  other 
vessel  available  for  the  purpose,  paying  the  necessary  pas- 
sage money,  for  the  purpose  of  deporting  him  out  of  the 
United  States  and  transporting  him  to  the  port  whence  he 
came.  And  for  the  purpose  of  carrying  this  order  into 
eifect  it  is  further  ordered  that  the  said  marshal  shall  take 
the  said  Lau  Ow  Bew  into  their  custody,  and  him  safely 
keep  till  said  order  shall  be  fully  executed." 

Seventh.  The  said  case  of  your  petitioner,  in  the  said 
circuit  court  of  the  United  States,  was  heard  before  and  de- 
cided by  the  Hon.  W.  H.  Beatty,  district  judge  of  the 
United  States  for  the  district  of  Idaho,  sitting  in  the  said 
court,  and  the  opinion  of  the  court  was  delivered  by  him. 

Eighth.  Your  petitioner,  on  the  same  day,  was  duly 
allowed  by  the  said  circuit  court  an  appeal  from  its  said 
judgment  to  the  United  States  circuit'  court  of  appeals  for 
the  ninth  circuit,  and  it  was  ordered  by  the  court  that  a 
certified  transcript  of  the  recprd  and  of  all  proceedings  in 
the  said  case  be  forthwith  transmitted  to  the  said  United 
States  circuit  court  of  appeals. 

Ninth.  On  the  3d  day  of  October,  1891,  a  certified  tran- 
script of  the  record  and  of  all  proceedings  of  the  said  circuit 
court,  in  the  said  case,  was  filed  in  the  United  States  circuit 
court  of  appeals  for  the  ninth  circuit,  and  the  said  case  was 
entered  and  docketed  in  the  said  court  of  appeals,  and  en- 
titled "Lau  Ow  Bew,  appellant,  vs.  The  United  States,  re- 
spondent. No.  12." 

The  assignment  of  errors  filed  on  behalf  of  your  peti- 
lioner  was  as  follows  : 
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"  Afterwards,  to  wit,  on  the  first  Monday  in  October,  in  the 
same  term,  before  the  judges  of  the  circuit  court  of  appeals  for 
the  ninth  circuit,  at  the  city  of  San  Francisco,  in  the  dis- 
trict of  California,  comes  the  said  L,au  Ow  Bew,  appellant, 
by  Harvey  S.  Brown,  and  Thomas  D.  Riordan,  his  attorneys, 
and  says  that  in  this  record  aforesaid  there  is  manifest  error 
in  this,  to  wit : 

"That  the  circuit  court  of  the  ninth  judicial  circuit,  in  and 
for  the  district  of  California,  erred  in  deciding — 

"  I.  That  the  appellant  is  not  entitled  to  enter  the  United 
States. 

"  2.     That  he  is  not  unlawfully  restrained  of  his  liberty. 

"  3  That  the  said  appellant  was  required  to  produce  the 
certificate  required  by  Section  6  of  the  act  known  as  the  Chi- 
nese Restriction  Act,  passed  May  6,  1882,  as  amended  July 
5,  1884. 

"  4.  That  a  Chinese  merchant  domiciled  in  the  United 
States  and  departing  therefrom  temporarily  with  the  intention 
of  returning  should,  before  being  permitted  to  reenter  the 
United  States,  produce  the  certificate  required  by  Section  6 
bf  the  act  above  referred  to. 

"5.  That  he  be  remanded  to  the  custody  of  the  master  of 
the  steamship  whence  he  was  taken. 

"  And  the  said  Lau  Ow  Bew  prays  that  the  said  judgment 
entered  herein  against  him  be  reversed,  annulled,  and  alto- 
gether held  for  nothing,  and  that  he  be  restore^  to  all  things 
which  he  has  lost  by  occasion  of  the  said  judgment. 

"  Harvey  S.  Brown  and 
"  Thomas  D.  Riordan, 
"  Attorneys  for  Appellant." 

Tenth.  The  case  came  on  to  be  heard  in  the  said  circuit 
court  of  appeals  on  the  5th  day  of  October,  1891,  before  the 
Hon.  E.  M.  Ross,  United  States  district  judge  for  the  south- 
ern district  of  California,  and  the  Hon.  Thomas  P.  Hawley, 
United  States  district  judge  for  the  district  of  Nevada  ;  and 
on  the  7th  day  of  October,  1891,  the  said  court  rendered  a 
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judgment  affirming   the  said  judgment  of  the   said  circuit 
court  therein,  as  follows  : 

"  Appeal  from  the  circuit  court  of  the  United  States  for  the 
northern  district  of  California. 

"  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  said  circuit  court  of  the  United  States  for  the 
northern  district  of  California,  and  was  argued  by  counsel, 
and  the  same  having  been  duly  considered,  and  the  opinion 
of  the  court  having  been  read  in  open  court  and  filed  with 
the  clerk,  it  is  ordered  that  the  judgment  of  the  said  circuit 
court  be  and  the  same  hereby  is  affirmed,  and  the  cause 
remanded  to  said  circuit  court  at  the  cost  of  the  appellant. 

"On  motion  of  Thomas  D.  Riordan,  Esq.,  counsel  for 
appellant,  it  is  ordered  that  a  stay  of  proceedings  herein  be 
and  the  same  hereby  is  granted  for  and  during  the  space  of 
thirty  days." 

A  certified  copy  of  the  entire  record  of  the  said  case  in  the 
said  circuit  court  of  appeals  is  herewith  furnished,  and  hereto 
annexed,  as  part  of  this  application,  in  conformity  with  rule 
37  of  this  honorable  court  relative  to  pases  from  circuit  court 
of  appeals,  and  the  same  is  marked  exhibit  "  A." 

Eleventh.  Your  petitioner  is  advised  and  believes  that  the 
said  judgment  of  the  United  States  circuit  court  of  appeals  in 
the  said  case  is  erroneous,  and  that  this  honorable  court 
should  require  the  said  case  to  be  certified  to  it  for  its  re- 
view and  determination  under  and  in  conformity  with  the 
provisions  of  the  sixth  section  of  the  act  of  congress  entitled 
"  An  act  to  establish  circuit  courts  of  appeals,  and  to  define 
and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of 
the  United  States,  and  for  other  purposes,"  approved  March 
3,  1891,  the  said  case  being  made  final  in  the  said  circuit  court 
of  appeals  by  the  said  act. 

Twelfth.  The  said  case  was  decided  in  the  said  circuit 
court  of  appeals,  as  well  as  in  the  said  circuit  court,  upon  the 
supposed  authority  of  the  decision  of  this  honorable  court  in 
the  said  case  of  Wan  Shing  z'.f.  United  vStates,  but  the  question 
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presented  by  and  involved  in  the  said  case  of  the  petitioner 
was  not  presented  by  or  involved  in  the  said  case  of  Wan  Shing: 
vs.  United  States,  and  the  said  question  was  not  decided  in  that 
case,  nor  was  the  decision  of  the  same  necessary  for  the  de- 
termination of  that  case  by  this  honorable  court. 

Your  petitioner  is  informed  and  believes  that  the  question 
presented  by  and  involved  in  his  said  case  was  not  discussed 
in  any  wise  by  counsel  before  this  honorable  court  in  the 
said  case  of  Wan  Shing  vs.  United  States. 

Thirteenth.  It  appears  in  the  said  agreed  statement  of 
facts,  and  it  is  thus  admitted  in  this  case  by  the  government 
of  the  United  States,  that  the  petitioner  is,  and  has  been  for 
seventeen  years  last  past,  a  Chinese  merchant  domiciled  and 
doing  business  in  the  United  States;  that  he  departed  there- 
from September  30,  1890,  on  a  temporary  visit  to  his  rela- 
tives in  China,  with  the  intention  of  returning  as  soon  as 
possible,  and  did  return  on  August  11,  1891;  that  he  was 
not  prevented  from  landing  by  the  authorities  of  the  govern- 
ment of  the  United  States  upon  any  claim  or  pretense  that 
he  was  a  laborer,  excluded  by  the  provisions  of  the  act  of 
October  i,  1888;  and  that  he  was  refused  permission  to  land 
on  the  sole  ground  that  he  failed  "  to  produce  the  certificate 
of  the  Chinese  government,  mentioned  in  section  six  of  the 
Chinese  Retriction  Act  of  May  6,  1882,  as  amended  by  the 
act  of  July  5,  1884." 

The  question  thus  presented  by  the  record  in  the  case  of 
your  petitioner  was,  and  is,  whether  he  is  entitled,  as  a 
Chinese  merchant,  long  domiciled  in  the  United  States,  who 
had  departed  therefrom  in  September,  1890,  for  a  temporary 
purpose,  to  re-enter  the  country  without  producing  the  cer- 
tificate in  section  six  of  the  Chinese  Restriction  Acts. 

Fourteenth.  This  honorable  court  declared  in  the  said  case 
of  Wan  Shing  vs.  United  States  that  the  refusal  to  allow  the 
petitioner  therein  to  land  was  not  grounded  at  all  upon  the 
said  act  of  May  6,  1882,  but  was  based  wholly  upon  the  pro- 
nsions  of  the  Chinese  Exclusion  Act  of  October  i,    i{ 
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which  declared  that  it  should  be  unlawful  for  any  Chinese 
laborer,  who,  at  any  time  before  had  been,  or  was  then,  or 
might  thereafter  be,  a  resident  within  the  United  States,  or 
who  had  departed  or  might  depart  therefrom,  and  should  not 
have  returned  before  its  passage,  to  return-  or  remain  in  the 
United  States. 

It  was  thus  claimed"  and  maintained  by  the  authorities  of 
the  United  States,  in  the  said  case,  that  the  said  Wan  Shing 
was  a  laborer,  and  lawfully  detained  as  such,  and  that  he  was 
not  a  Chinese  merchant,  or  within  the  exempt  class  when  he 
sought  to  enter  the  United  States. 

It  appeared  affirmatively,  by  the  testimony  of  Wan  Shing, 
as  your  petitioner  is  advised,  that  he  was  a  youth  only  seven- 
teen years  of  age  when  he  claimed  to  have  been  in  the 
United  States,  and  that  he  was,  in  fact,  a  laborer,  and  not  a 
merchant,  within  the  meaning  of  the  treaties  between  the 
United  States  and  China,  and  the  Chinese  Restriction  Acts; 
that  he  first  came  to  the  United  States  in  1879,  ^^^  departed 
therefrom  in  1882;  and  that  he  did  not  return  to,  and  seek  to 
enter  the  United  States  until  1889.  And  there  was  no  evi- 
dence in  the  said  case,  as  your  petitioner  is  advised,  that 
Wan  Shing,  at  the  time  of  his  departure  from  the  United 
States,  intended  ever  to  return  to  the  country,  or  to  retain 
his  domicile  therein,  if  he  ever  had  one. 

Fifteenth.  The  petitioner  is  advised  that  the  right  of  a 
Chinese  merchant,  admitted  to  be  domiciled  in  the  United 
States,  and  to  have  been  domiciled  therein  for  many  years, 
who  temporarily  departed  therefrom  in  the  year  1890,  animo 
revertendi,  to  re-enter  the  country  without  producing  a  cer- 
tificate of  identity,  under  the  sixth  section  of  the  said  act  of 
1882,  as  amended  in  1884,  was  not  drawn  in  question  in  the 
said  Wan  Shing  case. 

Sixteenth.  Your  petitioner  is  informed  and  believes  that 
the  case  of  Wan  Shing  vs.  United  States,  being  No.  1414  on 
the  docket  of  this  court  for  the  October  term,  1890,  and 
advanced  on  the  motion  of  the  attorney  general,  was  sub- 
mitted without  argument  of  any  kind  on  behalf  of  the  ap- 
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pellant,  and  upon  a  printed  brief  of  Mr.  Assistant-General 
Parker  in  the  part  of  the  United  States ;  arid  that  no  assign- 
ment of  errors  was  filed  in  the  case  by  the  counsel  for  the 
appellant,  who  did  not  appear  in  court  when  the  case  was 
called  for  trial,  and  who  telegraphed  from  San  Francisco  to 
the  clerk  of  this  court  that  the  case  might  be  submitted  upon 
tne  record.  The  appeal,  in  that  case,  was  thus,  as  the  pe- 
titioner is  advised,  virtually  abandoned  by  the  counsel  for  the 
appellant;  and  the  petitioner  is  also  informed  and  believes 
"that  substantially  the  only  proposition  in  the  brief  for  the 
United  States,  in  the  said  case,  was  that  the  testimony  in  the 
record  showed  that  Wan  Shing  was  a  laborer,  and  as  such 
was  not  entitled  to  land  under  the  provisions  of  the  Exclu- 
sion Act  of  October  i,  1888. 

Seventeenth.  The  importance  and  gravity  of  the  question 
as  to  the  rights  of  Chinese  merchants  domiciled  in  the  United 
States,  under  the  treaties  between  the  United  States  and 
China,  and  the  legislation  of  the  United  States  to  execute 
those  treaties,  will  be  recognized  when  it  is  stated,  according 
to  authentic  statistics,  that  the  Chinese  merchants  who  are 
now  domiciled  in  the  United  States  are  the  owners  and  in 
possessioii  of  real  and  personal  property  valued  at  over  $20,- 
000,000 ;  that  they  pay  annually  to  the  United  States  gov- 
ernment large  sums  of  moneys  as  duties  upon  imports 
aggregating  more  than  two  millions  of  dollars ;  that  nearly 
all  of  said  merchants  have  branch  houses  in  British  Co- 
lumbia, Cuba,  Mexico,  Peru,  and  the  Hawaiian  Islands ;  and 
that  they  are  constantly  and  necessarily  traveling  between 
the  United  States  and  those  countries  for  the  purpose  of 
collecting  moneys  due  to  them,  and  attending  to  their  various 
interests  in  their  branch  houses  therein.  If  such  Chinese 
merchants,  when  visiting  those  countries,  are  obliged  to  pro- 
duce certificates  of  identity  under  the  restriction  acts,  in 
order,  after  such  temporary  absences,  to  re-enter  the  United 
States,  they  would  be  required,  before  returning  thereto,  to 
proceed  to  China,  and  there  attempt  to  procure  such  certifi- 
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cates.  It  is  manifest,  however,  that  it  would  be  impossible 
for  those  Chinese  merchants  who  have  been  long  domiciled 
in  the  United  States  to  obtain  the  required  certificate,  be- 
cause the  Chinese  government  could  not  certify  to  the  facts 
necessary  to  be  set  forth  in  them,  nor  could  the  proper  diplo- 
matic or  consular  representatives  of  the  United  States  ascer- 
tain the  truth  in  regard  to  such  facts  for  the  purpose  of 
viseing  and  indorsing  such  certificates  as  provided  by  law. 

Eighteenth.  Before  the  promulgation  of  the  opinion  of 
this  honorable  court  in  the  said  case  of  Wan  Shing  vs.  United 
States,  by  the  treasury  department  of  the  government  of  the 
United  States,  in  August,  1891,  and  thus  before  the  peti- 
tioner went  to  China,  in  September,  1890,  it  had  been  uni- 
formly held  by  that  department  that  Section  6  of  the  Chinese 
restriction  act  of  May  6,  1882,  as  amended  by  act  of  July  5, 
1884,  was  not  applicable  to  Chinese  merchants  domiciled  in 
the  United  States,  and  who  had  departed  therefrom  tempo- 
rarily, and  that  they  might  lawfully  return  upon  the  produc- 
tion of  such  evidence  as  should  be  satisfactory  to  the  various 
collectors,  of  their  status  as  resident  merchants  in  the  United 
States. 

The  first  decision  was  rendered  by  the  Hon.  Charles  J. 
Folger,  on  March  14,  1884;  the  second  by  the  Hon.  W.  Q. 
Gresham,  on  September  25,  1884;  the  third  by  the  Hon.  H. 
F.  French,  on  December  2,  1884;  the  fourth,  fifth,  and  sixth 
by  the  Hon.  Hugh  McCulloch,  respectively,  on  December  6, 
1884,  December  27,  1884,  and  January  14,  1885. 

The  question,  also,  came  before  the  United  States  circuit 
court  for  the  northern  district  of  California  on  April  9,  1885, 
hi  the  case  of  Ah  Ping  (reported  in  11  Sawyer,  17),  and  it 
was  there  decided  the  same  way ;  and  thereafter  the  said 
treasury  department,  on  November  8, 1888,  and  July  3,  1890; 
reaffirmed  its  previous  rulings  upon  the  subject. 

The  said  decisions  were  thus  all  made  before  the  petitioner 
left  the  United  States  to  visit  his  relatives  in  China. 

Nineteenth.     Under  the  said  decisions  Chinese  merchants 


CERTIORARI.  3089 

domiciled  in  the  United  States  were  accustomed  to  go  and 
come  under  the  treaties  between  the  United  States  and 
China  upon  the  production,  on  their  return  to  this  country, 
of  such  evidence  of  their  status  as  was  deemed  satisfactory 
by  the  several  collectors  of  the  ports ;  and  the  records  of 
custom-houses  will  show,  as  the  petitioner  is  informed  and 
believes,  that  such  practice  was  not  attended  by  fraud. 

Twentieth.  To  require  Chinese  merchants  domiciled  in 
the  United  States,  whenever  they  may  depart  therefrom  tem- 
porarily with  the  intention  of  returning  thereto,  to  produce 
certificates  from  the  Chinese  government  in  order  to  enable 
them  to  re-enter  the  United  States,  would  seem  to  be  equiv- 
alent, as  has  been  observed,  to  an  absolute  refusal  to  permit 
their  return,  whereas  the  treaty  between  the  United  States 
and  China  of  November  17,  1880,  guarantees  to  such  mer- 
chants the  right  "to  go  and  come  of  their  own  free  will  and 
accord." 

Twenty-first.  Your  petitioner  thus  respectfully  submits 
that  the  question  upon  the  legal  and  just  construction  and 
effect  of  the  said  Chinese  Restriction  Acts,  involved  in  and 
presented  by  the  said  case  of  your  petitioner,  should  be 
authoritatively  and  finally  adjudged  by  this  honorable  court 
upon  and  after  a  full  presentation  to  the  court  of  the  merits 
of  the  said  question  on  the  part  of  the  petitioner  and  the 
United  States. 

Wherefore  your  petitioner  respectfully  prays  that  a  writ 
of  certiorari  may  be  issued  out  of  and  imder  the  seal  of  this 
court,  directed  to  the  United  States  circuit  court  of  appeals 
for  the  ninth  circuit,  commanding  the  said  court  to  certify 
and  send  to  this  court,  on  a  day  certain  to  be  therein  desig- 
nated, a  full  and  complete  transcript  of  the  record,  and  all 
proceedings  of  the  said  circuit  court  of  appeals  in  the  said 
case  therein  entitled  Lau  Ow  Bew,  appellant,  versus  The 
United  States,  respondents.  No.  12,  to  the  end  that  the  said 
case  itiay  be  reviewed  and  determined  by  this  court,  as  pro- 
vided in  Section  6,  of  the  act  of  congress  entitled  "An  act 


3090  APPELLATE  PROCEEDINGS. 

to  establish  Circuit  Courts  of  Appeals,  and  to  define  and  to 
regulate,  in  certain  cases,  the  jurisdiction  of  the  courts  of 
the  United  States,  and  for  other  purposes,"  approved  March 
3,  1891,(2)  or  that  your  petitioner  may  have  such  other  or 
further  relief  or  remedy  in  the  premises  as  to  this  court  may 
seem  appropriate  and  in  conformity  with  the  said  act,  and 
that  the  said  judgment  of  the  said  Circuit  Court  of  Appeals 
in  the  said  case,  and  every  part  thereof,  may  be  reversed  by 
this  honorable  court. 

And  your  petitioner  will  ever  pray,  etc. 

Lau  Ow  Bew, 
By  Thomas  D.  Riordan, 
Attorney  and  Counsel  for  Petitioner. 
j.  hubley  ashton, 
Thomas  D.  Riordan, 

Of  Counsel  for  Petitioner. 

(1)  From  the  record  In  re  Law  Ow  Bew,  141  U.  S.  583;  writ 
allowed  to  issue. 

See  Act  ofM'ay  6,  1882,  22  Stat.  L.,  chap.  126;  Act  of  July  S,  1884-, 
23  Stat.  L.,  chap.  220,  and  Act  of  October  1,  1888,  25  Stat.  L.  584.  for 
a  review  of  the  laws  relating  to  Chinese  immigration.  See  note  to 
Act  of  October  1,  1888,  in  Sup.  R.  S.,  Vol.  1,  p.  625.  See  also,  Chae 
Chan  Ping  v.  U.  S.,  130  U.  S.  581;  Wan  Shing  v.  U.  S.,  140  U.  S.  424. 
See  Fed.  Stat.  Anno.,  2nd  ed.,  Vol.  2,  pp.  66  to  114. 

(2)  Now  the  citation  would  be  Judicial  Code,  Sec.  240. 


No.  1962. 

Verification  of  the  Above  Petition.  (1) 

District  of  Columbia, 

City  of  Washington,  ss. 

Thomas  D.  Riordan,  being  duly  sworn,  says  that  he  is  one 
of  the  attorneys  and  of  counsel  for  Lau  Ow  Bew,  the  petitioner 
above  named,  and  as  such  had  personal  charge  for  him  of  the 
case  in  the  foregoing  petition  mentioned  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  California, 
and  in  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth   Circuit;   that  he   has   read   the  said   petition  by  him 
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subscribed,  and  that  the  facts  therein  stated  are  true  to  the 
best  of  his  information  and  belief. 

Thomas  D.  Riordan. 
Sworn  to  and  subscribed  before  me,  this  29th  day  of  Octo- 
ber, 1891.  E.  L.  White,  Notary  Public, 
[Seal.']  District  of  Columbia, 
(i)  From  record  in  re  Lau  Ow  Bew,  141  U.  S.,  583. 


No.  1963. 

Order  Granting  Petition  for  Writ  of  Certiorciri. 

iCaption.] 
On  a  Petition  for  a  Writ  of  Certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the Circuit. 

On  consideration  of  the  petition  for  a  writ  of  certiorari 
herein  to  the  United  States  circuit  court  of  appeals  for  the 

circuit,  and  of  the  argument  of  counsel  thereupon  had. 

as  well  in  support  of  as  against  the  same,  it  is  now  here  or- 
dered by  the  court  that  said  petition  be  and  the  same  is 
hereby  granted  [or  as  may  be]. 


No.  1964. 

Writ  of  Certiorari  from  the  Supreme  Court  to  a  Circuit  Court 
of  Appeals  (i). 

The  United  States  of  America,  ss. 
The  President  of  the  United  States  of  America,  to  the  Hon- 
orable the  Judges  of  the  United  States  Circuit  Court  of 
Appeals  for  the Circuit,  Greeting : 

Being  informed  that  there  is  now  pending  before  you  a 
suit  in  which  A.  B.  is  plaintiff  in  error  [or,  appellant]  and  C. 
D.  is  defendant  in  error  [or,  appellee],  which  suit  was  re- 
moved into  the  said  circuit  court  of  appeals  by  virtue  of  writ 
of  error   to    [or,   appeal    from]    the   District   Court   of    the 

United  States  for  the  district  of  ,  and  we,  being 

willing,    for   certain   reasons,    that    the    said    cause    and   the 
record  and  proceedings  therein  should  be  certified  by  the  said 
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circuit  court  of  appeals  and  removed  into  the  supreme  court 
of  the  United  States,  do  hereby  command  you  that  you  send 
without  delay  to  the  said  supreme  court,  as  aforesaid,  the 
record  and  proceedings  in  said  cause,  so  that  the  said  supreme 
court  may  act  thereon  as  of  right  and  according  to  law  ought 
to  be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief 

[Seal.']  Justice  of  the  United  States,  the day  of 

,  in  the   year  of  our  Lord  one  thousand 

eight  hundred  and  ninety .  J.  McK., 

Clerk  of  the  Supreme  Court  of  the  United  State.''. 
(1)  See  Judicial  Code,  Sec.  240.     See  also  note  to  Form  No.  1954. 


No.  1965. 

Return  to  Writ  of  Certiorari  to  a  Circuit  Court  of  Appeals. 

United  States  Circuit  Court  of  Appeals 
For  the Circuit,  ss. 

I,  F.  H.,  clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the Circuit  do  hereby  certify  that  the  transcript 

of  the  record  of  the  proceedings  of  this  court  in  the  within 
entitled  case  heretofore  certified  by  me  for  filing  in  the 
Supreme  Court  of  the  United  States  was  correct  and  com- 
plete as  the  same  then  appeared  in  this  court. 

In  pursuance  of  the  command  of  the  foregoing  writ  of  cer- 
tiorari I  now  hereby  certify  that  on  the day  of A. 

D.,  there  was  filed  in  my  office  a  stipulation  in  the  above  en- 
titled case  in  the  following  words,  to  wit: 
United  States  Circuit  Court  of  Appeals 

For  the Circuit. 

The  A.  B.  Railway,    Plaintiff  in  Error, 

vs. 
C.  D.,     Defendant  in  Error. 

It  is  hereby  stipulated  that  the  transcript  already  filed,  in 
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the  clerk's  office  of  the  Supreme  Court  of  the  United  States, 
with  the  petition  for  the  writ  of  certiorari,    be  taken  as  a  re- 

turn  to  said  writ,  dated    the day  of . 

R.  X. 
Counsel  for  A.  B.  Railway. 
R.  Y. 
Counsel  for  C.  D 

Dated  the day  of . 

I  further  certify  that  the  above  is  a  true  and  correct  copy 
of  said  stipulation  and  of  the  whole  thereof.  Witness  my  of- 
ficial seal,  signature  and  the  seal  of  said  Circuit  Court  of  Ap- 
peals  at   the   city   of in  said  circuit  this day  of , 

A.  D,, .  IF.  H., 

[►Stfa/.]  Clerk  United  States  Curcuit  Court  of  Appeals 

For  the^ Circuit. 

(1)  The  return  to  a  writ  of  certiorari  is  a  regularly  certified  copy 
of  the  record  in  the  Circuit  Court  of  Appeals.  In  practice,  however, 
the  return  is  usually  made  pursuant  to  a  stipulation  of  counsel  filed 
in  the  office  of  the  clerk  of  the  Circuit  Court  of  Appeals.  The 
stipulation  is  in  effect  an  agreement  that  the  transcript  of  record  filed 
with  the  application  for  the  writ  may  be  taken  as  a  return  to  the 
writ  and  no  new  transcript  made.  The  foregoing  return  is  endorsed 
on  the  writ  of.  certiorari  and  returned  with  it  to  the  office  of  the  clerk 
of  the  Supreme  Court. 
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No.  1966. 

Stipulation  of  Counsel  Relatiye  to  Return  to  Writ  of  Certiorari. 

[Caption.]' 

Whereas,  the  Supreme  Court  of  the  United  States  has 
heretofore  granted  the  petition  of  the  plaintiff  in  error  for  a 
writ  of  certiorari  to  review  the  record  in  the  above  cause, 
and  under  date  of  December  8,  1915,  issues  its  writ  of  certi- 
orari directing  the  above  court  to  send  to  it  the  record  and 
proceedings  in  the  above  cause,  a  certified  copy  of  which 
said  record  and  proceedings  have  heretofore  been  lodged  in 
said  court  by  the  plaintiff  in  error.     Now,  therefore, 

It  is  hereby  stipulated  by  and  between  the  parties  to  the 
above  entitled  action  that  the  certified  copy  of  the  record  in 
the  above  entitled  cause  heretofore  filed  in  the  Supreme  Court 
of  the  United  States  by  the  plaintiff  in  error  as  a  part  of  its 
petition  for  a  writ  of  certiorari  may  be  taken  as  the  return 
to  the  writ  of  certiorari  issued  by  the  Supreme  Court  of  the 
United  States,  and  that  when  this  stipulation  may  have  been 
filed  with  the  clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  a  certified  copy  thereof  may 
be  forwarded  by  him  to  the  clerk  of  the  Supreme  Court  of 
the  United  States  as  his  return  to  the  writ  of  certiorari 
issued  out  of  the  Supreme  Court  of  the  United  States  on  the 
8th  day  of  December,  1915. 

Dated  December  15,  1915.  A.  B., 

Attorney  for  Plaintiff  in  Error. 
C.  D., 
Attorney  for  Defendant  in  Error. 
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No.  1967. 

Return  to  Writ  of  Certiorari. 

[CopHon.'\ 

By  direction  of  the  Honorable  the  Judges  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  I, 
Frank  D.  Monckton,  as  clerk  of  said  court,  in  obedience  to 
the  annexed  writ  of  certiorari  issued  out  of  the  Honorable 
the  Supreme  Court  of  the  United  States  and  addressed  to 
the  Honorable  the  Judges  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  commanding  them  to  send, 
without  delay,  to  the  said  Supreme  Court  the  record  and 
proceedings  in  the  above  entitled  cause  do  attach  to  the  said 
writ  and  send  to  the  said  Supreme  Court  a  certified  copy  of 
a  "Stipulation  of  Counsel  Relative  to  Return  to  Writ  of 
Certiorari,"  in  which  said  stipulation  it  is  provided  that  the 
certified  transcript  of  the  record  heretofore  filed  by  the 
plaintiff  in  error  in  said  cause  in  the  said  Supreme  Court  is 
a  part  of  its  petition  for  a  writ  of  certiorari  may  be  taken 
as  the  return  to  the  said  writ  of  certiorari,  the  original  of 
which  stipulation  was  filed  in  my  office  on  this  23rd  day  of 
December,  A.  D.  1915. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  at  the  city  of  San  Francisco,  in 
the  state  of  California,  this  23rd  day  of  December,  A.  D. 
1915. 

[Seal  United  States  Circuit  Court  of  Appeals,  Ninth  Cir- 
cuit.] F.  D.  Monckton, 

Clerk  of  the  United  States   Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 
By  Meredith  Sawyer, 

Deputy  Clerk. 
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No.  1968. 

Stay  of  Mandate  of  United  States  Circuit  Court  of  Appeals 
Until  Supreme  Court  Can  Pass  on  Petition  for  Writ 
of  Certiorari. 
[Caption.] 

On  consideration  of  the  application  of  Messrs.  Mannix  & 
Sullivan,  counsel  for  the  plaintiff  in  error,  this  day  filed,  io\ 
a  istay  of  the  mandate  under  rule  32  of  this  court  in  the 
above  entitled  cause,  etc.,  and  good  cause  therefor  appearing, 
it  is  ordered  that  the  mandate  under  rule  32  of  this  court  in 
the  above  entitled  cause  be,  and  hereby  is  stayed  until  the 
Supreme  Court  of  the  United  States  passes  upon  the  petition 
to  be  made  thereto  on  behalf  of  the  plaintiff  in  error  for  a 
writ  of  certiorari,  provided  the  said  petition  be  docketed  in 
the  said  Supreme  Court  before  the  adjournment  of  the  pres- 
ent session  thereof.  X.  R., 

Judge  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 


No.  1969. 

Petition  for  Writs  of  Certiorari  to  the   Court  of  Customs 

Appeals,  Upon  Certificate  by  the  Attorney-General 

of  the  United  States. 

[Caption.] 

The  petitioners  pray  for  writs  of  certiorari  to  the  Court 
of  Customs  Appeals  to  review  the  decision  and  judgment  of 
that  court  rendered  on  the  12th  day  of  May,  1916,  in  the 
above  entitled  cases,  affirming  the  decision  of  the  Board  of 
United  States  Getieral  Appraisers  (Rec.  20).  The  mandate 
upon  decision  was  issued  September  18,  1916,  by  the  Court 
of  Customs  Appeals. 

This  petition  is  filed  pursuant  to  the  Act  of  August  22, 
1914,  amending  Sec:  195,  Act  of  March  3,  1911  (63d 
Cong.,  2d  Sess.,  Ch.  267),  which  provides: 
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[Here  follows  act.] 


The  Attorney  General  on  January  26,  1916,  in  accordance 
with  the  foregoing  statute,  filed  this  certificate  with  the 
Court  of  Customs  Appeals,  to-wit: 

"In  the  United  States  Court  of  Customs  Appeals. 


G.  S.  Nicholas  &  Company  et  al., 

vs.  S-No.  1594. 

The  United  States. 


! 


Certificate  of  Attorney  Genekal. 

In  pursuance  of  the  act  entitled  'An  Act  to  amend  section 
195  of  the  Act  entitled  "An  Act  to  codify,  revise  and  amend 
the  laws  relating  to  the  judiciary,  approved  March  3,  1911,"  ' 
approved  August  22,  1914,  I,  T.  W.  Gregory,  Attorney  Gen- 
eral of  the  United  States,  do  certify  that  the  case  now  pend- 
ing and  undecided  in  the  Court  of  Customs  Appeals,  entitled 
'No.  1594,  G.  S.  Nicholas  &  Company  et  al  v.  The  United 
States,'  is  of  such  importance  as  to  render  expedient  iis 
review  by  the  Supreme  Court. 

Given  under  my  hand  this  22nd  day  of  January,  1916. 

Filed  January  26,  1916. 

United  States  Court  Customs  Appeals. 

T.  W.  Gregory, 
Attorney  General." 

A  similar  certificate  was  filed  in  the  Shaw  case,  suit  num- 
ber 1602. 

We  ask  for  a  writ  of  certiorari  because  the  decree  of  the 
Court  of  Customs  Appeals  is  made  final  by  statute;  this  peti- 
tion is  filed  within  the  prescribed  sixty  days ;  the  case  involves 
international  commercial  relations  between  the  United  States 
and  Great  Britain  and  the  practice  of  the  Treasury  Deparr- 
ment  relating  thereto  under  statutes  which  may  involve 
treaty  rights;  and  because  the  case  is  of  such  importance  as 
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to  render  expedient  its  review  by  this  court  as  certified  by 
the  Attorney  General  of  the  United  States. 

[Here  follows  statement  concerning  British  excise  system.] 
It  is  manifest — as  a  glance  through  the  record  will  make 
fully  apparent — that  questions  here  in  issue  involve  the  inter- 
national relations  of  the  United  States.  The  importance  of 
the  issue  and  the  expediency  of  its  review  by  this  court  is 
attested  by  the  certificate  of  the  Attorney  General  hereinbe- 
fore mentioned. 

It  is  respectfully  submitted  that  writs  of  certiorari  should 
issue  as  prayed.  A.  H.  W., 

Attorney  for  G.  S.  Nicholas  &  Co.  et  al. 

W.  P.  P., 
Attorney  for  Alex.  D.  Shaw  &  Co.  et  al. 


V 


No.  19e9a. 

Petition  for  Writ  of  Certiorari  in  a  Case  Involving  Cummins 
Amendment  to  Act  to  Regulate  Commerce.(l) 

In  the  Supreme  Court  of  the  United  States. 
October  Term,  A.  D.  1919. 
Chicago,  Milwaukee  &  St.  Paul  Railway 

Company,  Petitioner, 
vs. 
McCaull-Dinsmore  Company,  Respondent. 

Now  comes  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company  and  respectfully  petitions  this  court  •  to  grant  a 
writ  of  certiorari  to  the  Circuit  Court  of  Appeals  for  the 
Eighth  Judicial  Circuit,  to  remove  therefrom,  for  review 
here,  the  record  in  the  cause  therein  pending,  numbered  5314, 
wherein  petitioner  is  plaintiff  in  error  and  McCaull-Dinsmore 
Company  is  defendant  in  error,  and  states: 

This  action  was  brought  in  the  District  Court  of  the 
United  States  for  the  District  of  Minnesota,  by  respondent 
to  recover  of  petitioner  $221.63,  with  interest,  as  a  part  of 
the  damages  for  the  loss  of  a  car  of  wheat  shipped  from 
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Three  Forks,  Montana,  on  November  17,  1915,  to  Omaha, 
Nebraska,  consigned  to  respondent.  The  shipment  was  made 
under  a  bill  of  lading,  issued  by  petitioner,  containing  the 
following  clause: 

"The  amount  of  any  loss  or  damage  for  which  any  carrier 
is  liable,  shall  be  computed  on  the  basis  of  the  value  of  ihe 
property  at  the  place  and  time  of  shipment  under  this  bill  of 
lading,  including  freight  charges  if  paid."    (Trans.,  6.) 

Petitioner  admitted  the  loss,  and  its  liability  therefor,  upon 
the  basis  of  said  clause,  to-wit :  "The  value  of  the  property 
at  the  place  and  time  of  shipment."  It  had  paid  respondent 
an  amount  representing  such  value,  (p.  6.)  Respondent 
claimed  the  value  of  the  wheat  "at  the  time  and  place  of 
destination  when  it  should  have  been  delivered  there"  with 
interest,  less  freight  charges,  (p.  2.)  The  amount  sued  for 
represents  the  difference  between  the  amount  claimed  by 
respondent  and  the  amount  paid  by  petitioner. 

The  jurisdiction  of  the  District  Court  was  invoked  upon 
the  ground  that  the  suit  arose  under  the  Act  to  Regulate 
Commerce,  approved  February  4,  1887,  and  the  several  acts 
amendatory  thereof,  particularly  the  Act  of  March  4,  1915 
(38  Stat.  1196),  known  as  the  First  Cummins  Amendment, 
respondent  claiming  that  said  provision  in  the  bill  of  lading 
was  expressly  prohibited  by  that  amendment,  and  petitioner 
contending  to  the  contrary,      (p.  309.) 

The  cause  was  tried  in  the  District  Court  upon  the  plead- 
ings and  a  stipulation  of  facts  and  that  court  found  in  favor 
of  respondent.  (252  Fed.  664.)  Judgment  was  entered  for 
the  amount  claimed,  with  interest,  on  August  23,  1918. 
(pp.  7-9.)  Petitioner  sued  out  a  writ  of  error  from  the  Cir- 
cuit Court  of  Appeals  to  review  such  judgment,  and  after  a 
hearing  in  that  court,  the  judgment  was  affirmed  on  Sep- 
tember 22,  1919.     (pp.  19-21.) 

The  reasons  relied  on  for  the  allowance  of  the  writ  are 
as  follows : 

I.  The  decision  of  the  Circuit  Court  of  Appeals  holding 
that  the  clause  in  question  was  void  under  the  First  Cum- 
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mins   Amendment   of  March  4,    1915,   was  based  upon  an 
erroneous  interpretation  of  the  language  of  that  amendment. 

II.  The  Circuit  Court  of  Appeals,  through  an  erroneous 
construction,  has  given  to  that  amendment  the  effect  of  abro- 
gating the  rule  of  law  established  by  the  decisions  of  this 
court,  sustaining  the  principle  of  the  clause  in  question,  and 
has  reached  the  conclusion  that  because  of  said  amendment 
carriers  may  no  longer,  by  agreement  with  shippers  in  a  bill 
of  lading,  provide  that  the  amount  of  loss  and  damage  shall 
be  ascertained  on  the  basis  of  value  at  time  and  place  of 
shipment. 

III.  The  decision  of  the  Circuit  Court  of  Appeals  creates 
a  conflict  of  decision  in  the  Federal  courts,  in  that  it  is 
opposed  to  the  decision  of  the  District  Court  of  the  Southern 
District  of  Ohio,  Western  Division,  Sixth  Circuit,  rendered 
June  11,  1919,  in  Springfield  Light,  Heat  &  Power  Company 
V.  Norfolk  &  Western  Railway  Co.,  reported  in  260  Fed. 
254,  261,  wherein  the  clause  in  question  was  held  to  be 
valid.  While  the  opinion  in  that  case  does  not  refer,  in 
terms,  to  the  First  Cummins  Amendment,  it  is  a  fact  that 
the  cause  of  action  therein  arose  subsequent  to  that  act ;  that, 
pending  the  determination  of  that  suit,,  the  attention  of  the 
court  was  called  to  the  opinion  of  Judge  Morris  in  the  Dis- 
trict Court,  in  the  case  at  bar  (252  Fed.  664)  rendered 
August  23,  1918,  and  counsel  for  defendant  in  the  Ohio  case, 
filed  a  brief  contending  that  the  opinion  proceeded  upon  an 
erroneous  interpretation  of  the  amendment.  There  was  no 
review  of  the  Ohio  case  by  appeal  or  writ  of  error. 

IV.  These  conflicting  decisions,  establishing  different  rules 
of  law  in  the  two  circuits,  place  carriers  operating  in  or 
through  both  circuits,  either  individually  or  under  joint 
through  rates,  in  the  position  of  making  unlawful  discrimina- 
tions if  claims-  originating  in  the  Eighth  Circuit  are  settled 
on  the  basis  of  the  decision  in  the  case  at  bar,  while  claims 
originating  in  the  Sixth  Circuit  are  settled  on  the  basis  of 
the  Ohio  decision.    The  decisions  leave  carriers  in  other  cir- 
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cuits,  as  well  as  in  these,  in  uncertainty  as  to  the  proper  rule 
to  follow  in  settlement  of  claims,  and  this  uncertamty  is 
emphasized  by  the  fact  that  under  the  Carmack  Amendment 
(Sec.  20)  the  initial  carrier  may  be  sued  wherever  jurisdic- 
tion over  it  may  be  i  obtained,  or  an  intermediate  or  final  car- 
rier may  be  sued,  upon  common  law  principles,  upon  evidence 
showing  its  liability. 

V.  The  clause  in  question  is  a  standard  clause  of  the  uni- 
form, bill  of  lading,  as  revised  June  2,  191S,  pursuant  to 
the  report  of  the  Commission  of  May  7,  1915,  In  re  the 
Cummins.  Amendment,  33  I.  C.  C.  Reps.  682,  in  which  it 
was  held  (pp.  693,  697)  that  the  clause  was  not  unlawful 
under  that  amendment.  Since  June  2,  1915,  it  has  been 
and  still  is,  in  general  use  by  rail  carriers  throughout  the 
United  States. 

The  District  Court  found  as  a  fact  (p.  8,  Finding  5)  : 

"That  said  contract  was  a  part  of  the  published  tariffs 
legally  published  and  filed  with  the  Interstate  Commerce 
Commission;  that  said  tariffs  provided,  among  other  things, 
a  rate  of  transportation  based  on  and  controlled  by  said  bill 
of  lading  or  contract;  and  said  tariff  further  provided  that 
in  cases  where  the  shipper  was  not  agreeable  to  shipping 
under  the  terms  of  said  contract  or  bill  of  lading,  then  a 
higher  rate  of  transportation  was  provided  by  said  tariffs." 
And  (Finding  6)  that  the  contract  or  bill  of  lading  issued 
in  the  case  at  bar,  contained  the  clause  in  question. 

The  judgment  of  the  Circuit  Court  of  Appeals  in  the  case 
at  bar  has  the  effect  of  nullifying  the  administrative  action 
of  the  Interstate  Commerce  Commission  taken  by  that  body 
for  the  purpose  of  effecting  uniformity  in  the  treatment  by' 
carriers  of  shippers'  claims.  The  commission  has  expressly 
approved  the  clause  and  has  authorized  its  publication  as  a 
tariff  provision  as  well  as  a  provision  of  the  uniform  bill  of 
lading.  No  sufficient  reason  appears  of  record  for  holding 
that  this  administrative  action  is  outside  the  lawful  function 
of  the  Interstate  Commerce  Commission. 
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VI.  A  vast  volume  of  lawsuits  will  be  obviated  by  a  final 
determination  in  this  court  of  the  issues  this  action  presents. 
While  this  case,  in  itself,  involves  but  a  small  amount,  yet 
it  is  a  test  case  the  determination  of  which  will  govern  the 
settlement,  of  many  hundred  thousand  claims  now  pending 
against  carriers.  Innumerable  additional  claims  will  inevit- 
ably arise  out  of  the  thousands  of  bills  of  lading  carriers  are 
issuing  daily.  Many  million  dollars  are  involved  in  the 
aggregate.  The  clause  is  uniform  in  intrastate  bills  of  lad- 
ing as  well  as  interstate  bills  of  lading.  If  this  defendant 
and  other  carriers  adhere  to  the  clause,  multifarious  litiga- 
tions will  result  because  of  the  decision  of  the  Circuit  Court 
of  Appeals  of  the  Eighth  Circuit  in  the  case  at  bar.  If  the 
clause  is  abandoned,  the  carriers  will  pay  out  vast  sums  in 
claim  settlements  that  they  might  not  be  required  to  pay 
under' the  law  as  this  court  would  construe  and  apply  it. 

H.    H.    Field, 
O.  W.  Dynes, 
F.  W.  Root, 
Counsel  for  Chicago,  Milwaukee  &  St.  Paul 
Railway  Company,  Petitioner. 

(1')  From  the  record  in  2S1  U.  S.  549. 


No.  19691). 

Notice  of  Motion. 

In  the  Supreme  Court  of  the  United  States 
October  Term,  A.  D.  1919. 
Lillian  B.  Pembleton,  Petitioner, 


vs. 


\ 

Illinois  Commercial  Men's  Association,  Respondent.  ) 

To  Andrew  J.  Ryan,  James  G.  Condon,  Thomas  J.  Condon 
and  Irwin  I.  Livingston,  Attorneys  for  Respondent: 
Please  take  notice  that  on  Monday,  December  22,   1919, 
at  the  opening  of  court  on  that  day,  or  as  soon  thereafter  as 
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counsel  can  be  heard,  a  motion  for  a  writ  of  certiorari,  of 
which  a  copy  is  annexed  hereto,  will  be  submitted  to  the 
Supreme  Court  of  the  United  States,  at  the  city  of  Wash' 
ington,  District  of  Columbia,  for  the  decision  of  the  court 
thereon.  In  support  of  said  motion  a  petition  and  brief  will 
also  be  presented  to  said  court,  copies  of  which  are  herewith 
served  upon  you.  Respectfully, 

Harrison    Musgrave, 
W.   S.   Oppenheim, 
Attorneys  for  Petitioner. 

Service  of  the  foregoing  notice  of  motion  is  hereby  ad- 
mitted this  day  of  December,  1919. 


Attorneys  for  Respondent. 


No,  1969c. 

Motion. 

In  the  Supreme  Court  of  the  United  States. 
October  Term,  A.  D.   1919. 

Lillian  B.  Pembleton,  Petitioner,  \ 

vs.  y. 

Illinois  Commercial  Men's  Association,  Respondent.    ) 

Now  comes  Lillian  B.  Pembleton,  by  Harrison  Musgrave 
and  William  S.  Oppenheim,  her  attorneys,  and  moves  this 
Honorable  Court  that  it  should,  by  writ  of  certiorari  or  other 
process  directed  to  the  Honorable,  the  Judges  of  the  Su- 
preme Court  of  the  state  of  Illinois,  require  said  court  to 
certify  to  this  court  for  its  review  and  determination  a  certain 
cause  in  said  court  lately  pending  wherein  Illinois  Commer- 
cial Men's  Association  was  appellant  and  Lillian  B.  Pemble- 
ton was  appellee,  and  to  that  end  now  tenders  herewith  her 
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petition  and  a  certified  copy  of  the  entire  record  in  said  cause 
in  said  Supreme  Court  of  Illinois. 

Harrison    Musgrave, 
W.   B.   Oppenheim, 
Attorneys  for  Lillian  B.  Pembleton,  Petitioner. 

Service  of  the  foregoing  motion  is  hereby  admitted  this 
■ day  of  December,  1919. 


Attorneys  for  Respondent. 


No.  1969d. 

Petition  for  Writ  of  Certiorari  Where  "Full  Faith  and  Credit" 

Denied  and  Decision  of  State  Conflicts  with  Federal 

Decisions.  (1) 

In  the  Supreme  Court  of  the  United  States. 

October  Term,  A.  D.   1919. 

Lillian  B.  Pembleton,  Petitioner,  \ 

vs.  y 

Illinois  Commercial  Men's  Association,  Respondent.    ) 

To  the  Honorable,  the  Chief  Justice  and  Associate  Justices 
of  the  Supreme  Court  of  the  United  States: 

The  petition  of  Lillian  B.  Pembleton  respectfully  repre- 
sents that  on  the  29th  day  of  July,  1907,  a  certificate  was 
issued  by  the  Illinois  Commercial  Men's  Association  to 
George  G.  Pembleton,  of  Omaha,  Nebraska,  with  benefit  in 
the  event  of  the  member's  death  payable  to  your  petitioner, 
his  wife.  Pembleton  died  on  October  25,  1915,  while  a 
member  in  good  standing  in  the  association. 

A  claim  was  made  by  the  petitioner  as  beneficiary  on  this 
certificate   for  the   sum   of  $5,000,   in   accordance  with  the 
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terms  thereof.  Payment  was  refused  and  suit  was  then 
brought  in  the  District  Court  of  Douglas  County,  Nebrasisa, 
and  service  was  had  upon  one  H.  S.  Weller,  a  member  of 
the  association,  who  under  the  Nebraska  statute  was  its  duly 
authorized  agent.  The  appellant  declined  to  appear  and  judg- 
ment was  rendered  in  favor  of  the  petitioner  for  the  full 
amount  of  the  claim. 

Thereupon  suit  in  debt  was  brought  in  the  Circuit  Court 
of  Cook  County,  Illinois,  upon  this  judgment  and  the  re 
spondent,  after  pleading  the  general  issue,  gave  statutory 
notice  of  special  matters  of  defense  to  be  relied  on  at  the 
trial,  wherein  it  was  stated  that  it  had  never  engaged  in  busi- 
ness in  the  state  of  Nebraska,  and  that  Weller  was  not  an 
agent  or  employee  of  the  association,  and  that  therefore  the 
supposed  judgment  obtained  in  the  District  Court  of  Douglas 
County,  Nebraska,  was  void,  because  the  court  had  no  juris- 
diction over  the  person  of  the  respondent. 

The  respondent  is  an  accident  insurance  company  organ- 
ized under  the  statutes  of  Illinois  and  is  engaged  in  issuing 
certificates  to  members  in  all  the  states  of  the  Union.  It 
maintains  an  office  in  the  city  of  Chicago,  where  it  conducts 
its  business  through  its  officers  and  employees.  It  is  not 
licensed  to  do  business  under  the  laws  of  any  other  state  and 
has  no  paid  agents  or  representatives  in  any  other  state.  Its 
method  of  doing  business  is  to  receive  applications  for  mem- 
berships from  various  states  of  the  Union  by  mail,  act  upon 
these  applications  in  the  city  of  Chicago,  and  if  accepted, 
then  to  mail  a  certificate  to  the  member  at  the  place  of  his 
abode.  The  method  of  securing  applications  is,  when  it 
forwards  notices  for  the  payment  of  dues  to  its  members, 
to  enclose  blank  applications  and  request  the  member  to 
solicit  other  traveling  men  to  make  application  and  forward 
the  sum  of  two  dollars  as  a  membership  fee.  (Abst.  27-37.) 
These  applications  with  money  enclosed  are  all  forwarded 
by  mail,  received  at  Chicago,  and  when  a  membership  cer- 
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tificate  is  issued,  the  same  is  forwarded  to  the  member  at 
his  home  address.  (Abst.  33-34.)  Thereafter  all  notices  ot 
dues,  with  like  request  for  member  to  secure  other  applicants 
for  membership,  are  forwarded  by  mail  to  the  member  at 
his  home  and  the  dues  are  paid  by  the  member  by  sending 
the  money  through  the  mails  to  the  association  at  its  Chicago 
office.  (Abst.  37.)  Whenever  an  accident  happens,  or  a 
member  dies,  and  claim  is  made  against  the  association,  if 
any  question  is  raised  by  the  association  as  to  its  liability,  an 
investigator  or  adjuster  is  sent  to  the  place  where  the  acci- 
dent or  death  occurred.  (Abst.  38-39.)  He  makes  his 
report  to  the  board  of  directors  at  Chicago,  and  if  a  proposi- 
tion of  settlement  is  made  by  the  claimant,  such  proposition 
is  reported  to  the  board  for  action.  (Abst.  39.)  All  trans- 
actions between  the  member  and  the  association  are  con- 
ducted by  mail,  except  in  the  case  of  an  adjustment.  It  has 
a  large  membership  in  Nebraska.     (Abst.  37-^8.) 

The  Mr.  Weller  who  had  been  served  as  the  agent  of 
respondent  had  within  a  few  months  prior  thereto  forwarded 
two  applications  to  the  respondent  for  memberships  and  en- 
closed in  each  instance  a  check  for  two  dollars,  being  the 
requisite  membership  fee.  (Abst.  54-57.)  The  applications 
and  money  were  sent  through  the  mails  and  were  accepted 
by  the  respondent  and  the  applications  were  made  pursuant 
to  the  general  request  made  by  the  respondent  to  all  its 
members  to  urge  traveling  men  to  join. 

The  statute  of  Nebraska,  which  was  in  force  at  the  time 
Pembleton  became  a  member  and  has  been  ever  since,  pro- 
vides as  follows: 

"Section  36.  Agent  Defined:  Any  person,  firm  or  corpo-- 
ration  in  this  state,  who  shall,  with  authority,  receive  or 
receipt  for  any  money  on  account  of  or  for  any  contract  of 
insurance  made  by  him  or  them,  or  for  any  such  insurance 
company  or  individual  aforesaid,  or  who  shall,  with  authority 
receive  or  receipt  for  money  from  other  persons  to  be  trans- 


CERTIORARI.  3107 

mitted  to  any  such  company  or  individual  aforesaid,  for  a 
policy  or  policies  of  insurance,  or  any  renewal  thereof, 
although  such  policy  or  policies  of  insurance  may  not  be 
signed  by  him  or  them  as  agent  or  agents  of  such  company, 
or  who  shall  in  any  wise  make  or  cause  to  be  made  any 
contract  or  contracts  of  insurance  for  or  on  account  of  such 
company  aforesaid,  shall  be  deemed  to  all  intents  and  pur- 
poses an  agent  or  agents  of  such  company."      (Abst.  45.) 

There  being  no  conflict  in  the  testimony  in  regard  to  the 
manner  in  which  the  company  had  done  business  or  the  acts 
of  Waller  in  its  behalf,  the  circuit  judge  instructed  the  jury 
to  return  a  verdict  in  favor  of  the  petitioner  for  the  sum  of 
$6,848.43. 

An  appeal  was  taken  to  the  Supreme  Court  of  Illinois 
an  the  judgment  of  the  Circuit  Court  was  reversed  without 
remanding.  In  its  opinion  the  Supreme  Court  overrules  its 
former  decision  in  the  case  of  Firemen's  Insurance  Company 
V.  Thompson,  155  111.  204,  and  refuses  to  follow  the  decision 
of  the  Supreme  Court  of  Nebraska  against  this  respondent, 
rendered  in  the  year  1909  in  Taylor  v.  Illinois  Commercial 
Men's  Association,  84  Neb.  799. 

That  your  petitioner  is  advised  that  said  decision  of  the 
Supreme  Court  of  Illinois  is  erroneous  in  that  it  refuses  to 
give  full  faith  and  credit  to  the  judicial  proceedings  of  the 
state  of  Nebraska,  in  violation  of  Sec.  1,  Art.  IV,  of  the 
Constitution  of  the  United  States,  and  is  a  distinct  departure 
from  and  in  conflict  with  the  decisions  of  this  court. 

Wherefore,  your  petitioner  prays  that  a  writ  of  certiorari 
may  be  issued  out  of  and  under  the  seal  of  this  Honorable 
Court,  directed  to  the  Supreme  Court  of  Illinois,  command- 
ing said  court  to  certify  and  send  to  this  court  a  full  and 
complete  transcript  of  the  record  and  all  proceedings  of  said 
court  in  the  said  cause  entitled  Lillian  B.  Pembleton,  Ap- 
pellee, v.  Illinois  Commercial  Men's  Association,  Appellant, 
to  the  end  that  the  said  cause  may  be  reviewed  and  deter- 
mined by  this  court,  as  provided  by  law;  and  your  petitioner 
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prays  that  the  judgment  of  the  said  Supreme  Court  of  Illi- 
nois in  the  said  cause  may  be  reversed  by  this  Honorable 
Court. 

And  your  petitioner  will  ever  pray,  etc. 

Lillian  B.  Pembleton. 
By  W.  S.  Oppenheim, 
Harrison  Musgrave, 

Attorneys  for  Petitoner. 

(1)  From  the  record  in  251  U.  S.  549. 


.,! 


No.  1909e. 

Answer  of  Respondent  to  Petition  for  a  Writ  of  Certiorari.  (1) 

In  the  Supreme  Court  of  the  United  States. 

October  Term,  A.  D.  1919. 

No.  625. 

Lillian  B.  Pembleton,  Petitioner, 

vs. 
Illinois  Commercial  Men's  Association,  Respondent. 

On  Petition  for  a  Writ  of  Certiorari  to  the  Supreme  Court 

of  Illinois. 

Illinois  Commercial  Men's  Association,  by  its  attorney, 
answering  the  petition  herein  filed  by  Lillian  B.  Pembleton 
for  a  writ  of  certiorari,  respectfully  represents  as  follows: 

The  judgment  recovered  by  default  in  the  District  Court 
of  Douglas  county,  Nebraska,  was  lacking  of  due  process 
of  law  because  no  jurisdiction  was  lawfully  acquired  over 
the  respondent.  Being  void,  it  was  not  entitled  to  full  faith 
and  credit  when  sued  on  in  the  Illinois  courts  and  inquiry 
into  the  jurisdictional  facts  was  proper. 

The  facts  and  reasons  showing  that  the  judgment  of  the 
Nebraska  state  court  lacked  jurisdiction  over  the  respondent 
are  clearly  stated  in  the  opinion  of  the  Supreme  Court  of 
Illinois.     The  previous   decisions  of  this   Honorable  Court 


CERTIORARI.  3109 

cited  are  so  clearly  decisive  of  the  single  question  raised  by 
petitioner  "as  to  foreclose  the  subject  and  leave  no  room  for 
the  inference  that  the  questions  sought  to  be  raised  can  be 
the  subject  of  controversy." 

Wherefore,  the  respondent  prays  that  the  petition  be  dis- 
missed with  costs.  James  G.  Condon, 

Attorney  for  Illinois  Commercial  Men's 
Association,  Respondent. 
Dated  at  Chicago,  Illinois,  December  17,  19.19. 

(1)  From  the  record  in  251  U.  S.  549. 


No.  1969f. 

Petition  for  Writ  of  Certiorari(l),  Where  Parties  are  Aliens, 

and  a  Contract  is  Involved  Providing  for  Arbitration, 

a  Valid  Provision  in  the  Countries  of  Which  the 

Parties  are  Citizens. 

Supreme  Court  of  the  United  States. 

Aktieselskabet  Korn-Og  Foderstof 
Kompagniet,  Libelant, 

vs.  y 

Rederiaktiebolaget  Atlanten, 
Respondent-Petitioner. 

To  the  Supreme  Court  of  the  United  States : 

The  petition  of  Rederiaktiebolaget  Atlanten  respectfully 
shows  to  the  court: 

1.  This  is  a  petition  for  a  writ  of  certiorari  to  review  a 
final  decision  of  the  Circuit  Court  of  Appeals  for  the  Second 
Circuit  affirming  a  decree  of  the  District  Court  for  the 
Southern  District  of  New  York  in  an  admiralty  case. 

2.  Your  petitioner  on  the  30th  day  of  September,  1914, 
chartered  the  steamship  Atlanten  under  the  common  govern- 
ment form  of  time  charter  for  a  voyage  from  the  United 
States  to  Danish  ports,  but  with  the  following  clauses  added : 

■"21.    If  any  dispute  arises  the  same  to  be  settled  by  two 
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ixferees,  one  appointed  by  the  captain  and  one  by  charterers 
or  their  agents,  and  if  necessary,  the  arbitrators  to  appoint 
an  umpire.  The  decision  of  the  arbitrators  or  umpire,  as 
the  case  may  be,  shall  be  final,  and  any  party  attempting  to 
revoke  this  subrnission  to  arbitration  without  leave  of  a  court, 
shall  be  liable  to  pay  to  the  other,  or  others,  as  liquidated 
damages,  the  estimated  amount  of  chartered  freight. 

"24.    Penalty  for  nonperformance  of  this  agreement  to  be 
proven  damages,  not  exceeding  estimated  amount  of  freight." 

3.  The  charter-party  will  be  found  printed  in  the  record, 
page  5.  After  the  making  of  the  charter-party,  the  condi- 
tions of  the  European  war  changed.  Great  Britain  first  ma- 
terially modified  the  principles  of  international  law  in  the 
order  in  Council  of  October  29,  1914.  Immediately  there- 
after the  seizure  and  detention  of  neutral  vessels  began.  The 
British  proclamation  of  November  2,  1914,  gave  "notice  that 
the  whole  of  the  North  Sea  must  be  considered  a  military 
area.  Within  this  area  merchant  shipping  of  all  kinds, 
traders  of  all  countries,  fishing  craft  and  all  other  vessels, 
will  be  exposed  to  the  greatest  dangers,  from  mines  which  ■ 
it  will  be  necessary  to  lay,  and  from  warships  searching - 
vigilantly,  by  night  and  by  day,  for  suspicious  craft."  All 
vessels  were  required  to  enter  the  North  Sea  through  Dover 
Strait,  and  a  patrol  was  kept  at  both  entrances  of  the  North 
Sea  to  intercept  vessels  going  to  Danish  and  other  ports 
which  were  accessible  to  Germany.  Submarine  operations 
did  not  become  common  until  November,  1914,  and  the 
raids  of  the  German  fleet  and  other  ferocities  upon  the 
British  coast  at  Scarborough  and  other  places  did  not  begin 
until  December,  1914.  These  changed  conditions  forced 
steamship  owners- to. pay  heavy  war  premiums,  and  made  the 
charter  a  very  serious  loss  to  the  owners.  The  owner 
claimed  that  under  clause  24,  above  quoted,  the  parties  had 
agreed  that  in  case  of  nonperformance  of  the  agreement, 
proven  damages  should  be  recovered  not  exceeding  the  esti- 
mated amount  of  freight,  and  offered  to  pay  to  the  charterer 
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a  sum  equal  to  the  total  amount  of  the  freight  which  would 
be  earned  on  the  charter-party,  and  desired  to  have  the  ques- 
tion whether  it  had  a  right  to  do  so  under  the  charter  deter- 
mined by  arbitration.  Instead  of  arbitrating  the  owner  be- 
gan suit  in  the  United  States  District  Court. 

4.  As  is  stated  in  the  ninth  article  of  the  answer,  page  17, 
libelant,  the  charterer,  was  a  Danish  corporation;  the  re- 
spondent, the  shipowner,  a  Swedish  corporation.  The  an- 
swer states  that  the  charter-party  was  signed  in  Denmark 
and  provided  for  arbitration  in  case  of  dispute,  and  that 
both  by  the  law  of  Sweden  and  Denmark  the  arbitration 
clause  was  binding  and  was  a  condition  precedent  to  the 
right  of  either  party  to  sue  the  other  (Articles  Eleventh  and 
Twelfth,  pp.  17,  18). 

5.  The  thirteenth  article  of  the  answer  printed  on  page 
18  of  the  record  alleges  that  the  respondent  has  been  ready 
and  willing  at  all  times  to  arbitrate,  but  that  the  libelant  has 
failed  and  neglected  to  do  so,  and  the  fourteenth  clause  of 
the  answer  states  that  under  the  law  of  Denmark  and  Sweden 
libelant  had  no  right  to  bring  any  libel  in  any  court  for, 
upon  or  by  reason  of  any  matter  or  dispute  set  forth  or 
referred, to  in  the  libel  herein,  l)ut  was  obliged  to  submit  the 
same  to  arbitration  in  accordance  with  the  terms  of  the 
charter-party  (Record,  p.   18). 

6.  The  libelant  excepted  to  the  validity  of  these  allega- 
tions of  the  answer. 

7.  The  case  involves  a  question  of  gravity  and  of  impor- 
tance in  our  general  jurisprudence.  Two  foreigners  have 
entered  into  a  valid  contract  in  Denmark,  valid  both  by  the 
law  of  Denmark  and  Sweden,  where  the  respective  corpor.i- 
tions  reside,  that  they  will  arbitrate  disputes  arising  under 
the  charter-party.  The  question  is  whether  one  of  them  can 
make  this  contract,  solemnly  entered  into,  an  absolute  nullity, 
by  starting  a  proceeding  in  the  United  States  court,  a  coun- 
try with  which  they  have  no  connection. 
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Your  petitioner  prays  that  this  Honorable  Court  mdy  be 
pleased  to  grant  a  writ  of  certiorari  in  this  cause  to  the 
Circuit  Court  of  Appeals  for  the  Second  Circuit,  to  bring 
up  the  cause  to  this  Honorable  Court  for  such  proceedings 
therein  as  shall  seem  just,  and  that  your  petitioner  may  have 
such  other  or  further  relief  and  remedy  in  the  premises  as 
to  this  court  may  seem  proper  and  in  conformity  with  the 
laws  of  the  United  States,  and  your  petitioner  will  ever  pray. 
Rederiaktiebolaget  Atlanten, 

Petitioner. 
By  Haight,  Sandford  &  Smith, 
John  W.  Griffin,  Proctors  for  Petitioner. 

Counsel  for  Petitioner. 

County  of  New  York,  ) 
State  of  New  York,      \  ^^■ 

John  W.  Griffin,  being  duly  sworn,  says : 

I  am  a  member  of  the  firm  of  Haight,  Sandford  &  Smith, 
proctors  for  the  petitioner  herein. 

I  have  read  the  foregoing  petition,  and  the  same  is  true 
to  the  best  of  my  knowledge,  information  and  belief. 

The  reason  why  this  verification  is  not  made  by  the  peti- 
tioner is  that  it  is  a  foreign  corporation,  and  the  reason  that 
it  is  not  made  by  one  of  its  officers  is  that  none  of  them  is 
within  the  United  States. 

This  application  is  made  in  good  faith  and  not  for  the 
purpose  of  delay.  John  W.  Griffin. 

Sworn  to  before  me  this  19th  day  of  July,  1918. 

Brent  W.  Blythe, 

Notary  Public, 
New  York  County,  No.   175. 

I  do  hereby  certify  that  I  have  examined  the  foregoing 
petition  and  that,  in  my  opinion,  it  is  well  founded  and  en- 
titled to  the  favorable  consideration  of  this  court. 

John  W.  Griffin. 

.(1)  From  the  record  in  252  U.  S.  313. 
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No.  1969g:. 

Petition  for  Writs  of  Certiorari  in  Case  Involving  Conflicting 

Claims  of  a  Surety  and  the  United  States  to  a 

Bankrupt's  Estate.  (1) 

In  the  Supreme  Court  of  the  United  States. 

'     October  Term,  A.  D.   1919. 


The  United  States,  Petitioner, 

vs.  ^  Nos. 

National  Surety  Company. 


\ 


The  Solicitor  General,  on  behalf  of  the  United  States, 
prays  that  writs  of  certiorari  may  issue  to  review  two  decrees 
of  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit  ren- 
dered in  the  above  entitled  cause  December  10,  1919,  being 
No.  201,  original,  and  No.  5362  in  said  court. 

The  Facts. 

On  November  29,  1916,  the  Bald  Eagle  Mining  Company, 
a  corporation,  was  adjudged  a  bankrupt.  The  National 
Surety  Company,  respondent  herein,  on  November  3,  1917, 
filed  with  the  referee  two  claims  for  $3,000  and  $150,  re- 
spectively, which  were  allowed  as  general  claims.  The  sums 
represented  payments  made  by  it  as  surety  to  the  United 
States  of  the  amounts  of  two  bonds  securing  the  perform- 
ance of  contracts  of  the  mining  company  to  furnish  coal  at 
Jefferson  Barracks,  Missouri,  and  to  the  United  States 
Arsenal  at  St.  Louis,  Missouri,  repectively,  which  contracts 
the  bankrupt  failed  to  perform. 

On  December  12,  1917,  the  United  States  filed  with  the 
referee  its  claim  for  $9,912.84,  representing  the  loss  in- 
curred by  it,  after  deducting  the  $3,000  paid  by  the  surety 
company  on  account  of  the  first-named  bond,  by  reason  of 
the  default  in  performing  the  Jefferson  Barracks  coal  con- 
tract.    The  referee  allowed  the  claim  as  filed  and  ordered 
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that  it  be  accorded  priority  over  all  other  claims  against  the 
bankrupt  with  the  exception  of  taxes  and  wages. 

The  surety  company  on  March  12,  1918,  filed  with  the 
referee  motions  to  amend  its  claims  for  $3,000  and  $150, 
asserting  that  under  Revised  Statutes,  Sec,  3468,  they  were 
entitled  to  the  same  preference  accorded  that  of  the  United 
States.  Said  motions  were  granted  and  the  referee  ordered 
that  the  claims  of  .the  surety  company  should  share  in  the 
distribution  of  the  assets  of  the  insolvent  pro  rata  with  the 
claim  of  the  government.  (The  assets  of  the  estate  avail- 
able for  distribution  after  payment  of  administration  ex- 
penses were  insufficient  to  pay  in  full  the  claims  of  the 
United  States  and  the  surety  company.) 

Thereafter  the  government  filed  petitions  for  a  review  of 
said  orders  by  the  District  Court  for  the  Eastern  District 
of  Missouri.  Said  District  Court  afifirmed  said  referee's 
orders,  and  appeal  was  taken  by  the  government  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit (No.  5362).  A  petition  was  also  filed  therein  for  revi- 
sion of  the  orders  and  judgment  complained  of.  (No.  201, 
original.)  The  Circuit  Court  of  Appeals  (Judge  Hook  dis- 
senting) on  December  10,  1919,  affirmed  the  decree  of  the 
District  Court. 

The  Statutes  Involved. 

The  material  part  of  Sec.  3466,  Revised  Statutes,  reads: 

"Whenever  any  person  indebted  to  the  United  States  is 
insolvent,  *  *  *  the  debts  due  to  the  United  States 
shall  be  first  satisfied;     *     *     *" 

The  pertinent  portion  of  Sec.  3468,  Revised  Statutes,  is 
as  follows: 

"Whenever  the  principal  in  any  bond  given  to  the  United 
States  is  insolvent,  *  *  *  ^nd  *  *  *  ^jjy  surety  on 
the  bond  *  *  *  pays  to  the  United  States  the  money 
due  upon  such  bond,  such  surety  *  *  *  shall  have  the 
like  priority  for  the  recovery  and  receipt  of  the  moneys  out 
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of  the  estate  and  effects  of  such  insolvent     *     *     *     prin- 
cipal as  is  secured  to  the  United  States;     *     *     *" 

The  Question  Involved. 

Is  a  surety  who  has  paid  to  the  United  States  the  full 
amount  of  his  bond,  which,  however,  is  less  than  the  amount 
due  the  government  from  the  principal,  a  bankrupt,  entitled 
lo  share  pro  rata  with  it  (the  United  States)  in  the  distribu- 
tion of  the  assets  of  the  bankrupt  debtor,  or  is  the  claim  of 
the  United  States  superior  and  entitled  to  priority  of  pay- 
ment? 

Reasons  for  the  Allowance  of  the  Writ. 

It  is  urged  that  the  writs  of  certiorari  should  issue  for 
the  following  reasons: 

1.  This  is  the  first  time  that  the  question  herein  involved, 
has  ever  been  presented  to  this  Honorable  Court. 

2.  The  question  herein,  decided  below  adversely  to  the 
government  by  a  divided  court,  is  one  which  will  undoubt- 
edly arise,  very  frequently  in  the  future  owing  to  the  large 
number  of  contracts  into  which  the  government  is  entering 
with  private  parties  and  for  which  surety  bonds  are  given 
to  secure  the  faithful  performance  thereof,  and  its  correct 
settlement  is  of  the  greatest  importance  to  the  public  business. 

Wherefore  it  is  respectfully  prayed  that  this  petition  for 
writs  of  certiorari  be  granted. 

Alex.  C.  King, 
Solicitor  General. 
T.  J.  Spellacy, 
March,  1920.  Assistant  Attorney  General. 

(1)   From  the  record  in  252  U.  S.  576. 
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No.  1969h. 

Petition(l)   for  Writ  of  Certiorari  in  a  Case  Involving  the 
Question  Whether  Sending  Telegraphic  Message  is 
Interstate  Commerce,  Where  There  are  Con- 
flicting Decisions. 

In  the  Supreme  Court  of  the  United  States. 

October  Term,  A.  D.   1919. 

Western  Union  Telegraph  Company,  Petitioner,     \ 

vs.  V 

Addie   Speight,   Respondent.  ) 

To  the  Honorable,  the  Chief  Justice  and  the  Associate  Jus- 
tices  of   the   Supreme   Court   of   the  United    States    of 
America : 
The  petition  of  the  Western  Union  Telegraph   Company 

respectfully  shows: 

Nature  of  the  Case. 

This  is  an  action  originally  brought  in  the  Superior  Court 
of  Halifax  county.  North  Carolina,  by  Addie  Speight,  the 
plaintiff  therein,  to  recover  of  the  Western  Union  Telegraph 
Company,  defendant,  therein,  damages  for  mental  anguish 
alleged  to  have  been  sustained  by  the  plaintiff,  arising  out  of 
her  failure  to  attend  the  funeral  of  Her  brother.  The  plain- 
tifif  alleged  that  her  failure  to  attend  the  funeral  was  caused 
by  the  negligence  of  the  Telegraph  Company  in  changing  the 
date  of  the  telegram  sent  to  her  announcing  the  death  of  her 
brother,  John  Smith,  and  giving  the  date  of  his  funeral. 
The  change  in  the  date  of  the  telegram  made  it  appear  that 
the  funeral  took  place  on  the  day  the  telegram  was  received 
instead  of  on  the  following  day,  as  appeared  in  the  original 
message. 

The  jury  rendered  a  verdict  on  all  of  the  issues  in  favor  of 
the  plaintifif,  and  awarded  the  plaintiff  one  hundred  dollars 
($100)    damages   for  the  mental  anguish   suffered  by  her. 
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The  trial  court  set  aside  the  verdict  as  a  matter  of  law  and 
not  as  a  rnatter  of  discretion,  and  entered  a  judgment  of 
involuntary  nonsuit  against  the  plaintiff.  The  plaintiff  ap- 
pealed to  the  Supreme  Court  of  North  Carolina,  and  that 
court  held  that  the  trial  court  had  erred  in  setting  aside  the 
verdict  and  that  the  verdict  shoud  be  allowed  to  stand  as 
rendered  by  the  jury.  The  Supreme  Court  thereupon  issued 
its  mandate  to  the  lower  court  to  enter  judgment  for  the 
plaintiff  upon  the  verdict  rendered.  In  the  opinion  rendered 
by  the  Supreme  Court  of  North  Carolina,  which  appears  in 
the  record  hereto  attached,  the  Supreme  Court  disposed  of 
all  of  the  questions  involved  in  the  case  and  left  nothing  for 
the  lower  court  to  do  except  to  enter  judgment  upon  the 
verdict  according  to  its  mandate. 

Main  Point  Involved  in  the  Case. 

The  main  point  in  the  case  is  whether  the  telegraphic  mes- 
sage in  question  is  to  be  considered  as  an  intrastate  message 
so  as  to  render  the  Telegraph  Company  liable  to  the  plaintiff 
for  damages  arising  out  of  mental  anguish,  or  whether  the 
message  is  to  be  considered  as  an  interstate  message — ^that 
is,  whether  it  constitutes  interstate  commerce.  If  it  is  held 
to  be  an  interstate  message,  then  it  is  admitted  that  the 
plaintiff  is  not  entitled  to  recover  damages  for  mental  an- 
guish, which  is  the  sole  damage  claim,  and  it  is  also  ad- 
mitted that  the  action  should  be  dismissed.  The  message 
was  sent  from  Greenville,  North  Carolina,  addressed  to  the 
plaintiff  at  Rosemary,  North  Carolina.  It  appeared  in  the 
case  that  Roanoke  Rapids  was  the  delivery  point  for  tele- 
grams destined  for  Rosemary,  there  being  no  telegraph  office 
at  Rosemary. 

It  is  set  up  in  the  answer  of  the  defendant,  and  it  is  ad- 
mitted in  the  replication  of  the  plaintiff,  quoted  above,  that 
the  message  in  question  was  actually  transmitted  from  Green- 
ville, N.  C,  through  Richmond,  Va.,  and  Norfolk,  Va.,  to 
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Roanoke  Rapids — ^that  is,  it  is  admitted  that  interstate  com- 
merce was  ijtilized  in  the  actual  transmission  of  the  message. 

The  undisputed  evidence  showed  that  the  route  used  in 
the  transmission  of  the  message — ^that  is,  through  Richmond 
and  Norfolk,  Va.,  relay  stations — was  the  route  which  had 
been  actually  used  in  the  transmission  of  like  messages  for 
more  than  ten  years. 

The  undisputed  evidence  showed  that  there  was  no  direct 
and  continuous  wire  from  Greenville,  N.  C,  to  Roanoke 
Rapids,  the  telegraph  station  for  Rosemary. 

There  was  no  allegation  or  proof  that  there  was  any  delay 
in  the  delivery  of  the  message,  and  all  of  the  evidence 
showed  that  the  route  over  which  the  message  was  actually 
sent  was  the  quickest  way  to  send  the  message  from  Green- 
ville to  Roanoke  Rapids. 

In  other  words,  the  question  presented  to  the  court  in  this 
case,  concisely  stated,  is  this : 

Where  a  telegraphic  message  originates  at  one  point  in  a 
state,  destined  to  another  point  in  the  same  state,  is  actually 
transmitted  over  the  route  which  is  usual  and  customary  in 
the  transmission  of  messages  between  these  two  points,  and 
this  causes  the  message  to  be  transmitted  over  wires  and 
through  relay  points  in  another  state,  is  such  a  message  thus 
transmitted  an  interstate  message — that  is,  does  it  constitute 
interstate  commerce? 

Proceedings  in  Trial  Court. 

The  pleadings  in  the  cause,  and  particularly  the  answer  of 
the  defendant,  which  appears  in  the  record,  shows  that  the 
defendant  particularly  set  up  as  a  defense  that  the  message 
was  transmitted  over  the  usual  and  customary  route  for  the 
transmission  of  messages  from  Greenville  to  Roanoke  Rapids 
(Roanoke  Rapids  being  the  delivery  point  for  Rosemary), 
this  route  being  from  Greenville  tO'  Richmond,  Va.,  a  relay 
point,  thence  to  Norfolk,  Va.,  another  relay  point,  and  thence 
to  Roanoke  Rapids,  and  that  the  message  was  therefore  an 
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interstate  message — ^that  is,  that  the  transmission  of  the  mes- 
sage constituted  interstate  commerce. 

The  defendant  further  set  up  the  Act  of  Congress  of  June 
18,  1910,  by  which  Congress  provided  that  the  United  States 
should  enter  upon  and  assume  charge  of  the  regulation  of 
the  field  of  interstate  commerce  by  telegraph,  and  the  defend- 
ant set  up  that  it  had  complied  with  the  Act  of  Congress. 

The  defendant  further  set  up  that  the  message  in  question 
was  an  unrepeated  message,  sent  subject  to  the  conditions  on 
the  back  of  the  telegram. 

The  following  issues  were  submitted  to  the  jury  and  an- 
swered as  follows: 

1.  Was  the  message-  sued  on  sent  out  of  the  state  of 
North  Carolina  into  the  state  of  Virginia  for  the  purpose  of 
fraudulently  evading  liability  under  the  law  of  North  Caro- 
lina? 

Answer :    "Yes." 

2.  Was  the  message  negligently  changed  in  transmission 
by  the  defendant? 

Answer:     "Yes." 

3.  What  damage,  if  any,  is  the  plaintiff  entiled  to  recover? 
Answer:    "$100." 

Counsel  for  the  Telegraph  Company  during  the  progress 
of  the  trial  and  in  apt  time  moved  for  judgment  of  nonsuit, 
which  the  trial  court  at  that  time  overruled,  and  the  defend- 
ant's counsel  also  moved  for  peremptory  instructions  direct- 
ing the  jury  to  answer  the  first  issue  "No,"  and  the  third 
issue  "Nothing."  Counsel  further  requested  the  court  to 
charge  the  jury  that  inasmuch  as  this  was  an  unrepeated 
message,  in  no  event  was  the  plaintifif  entitled  to  recover 
more  than  the  charge  for  sending  the  telegram. 

The  trial  court  submitted  all  the  issues  to  the  jury  under 
the  charge  which  is  fully  set  out  in  the  record  and  attached 
hereto,  but  after  the  rendition  of  the  verdict,  defendant's 
counsel  moved  to  set  the  verdict  aside  and  moved  for  judg- 
ment of  nonsuit,  basing  the  motion  upon  the  ground  that  the 
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message  in  question  constituted  interstate  commerce,  and 
that  the  plaintiff  was  not  entitled  o  recover  any  damage 
whatever  for  mental  anguish. 

The  trial  court  reconsidered  the  matter  after  the  render- 
ing of  the  verdict,  and  thereupon  the  judge  presiding  signed 
a  judgment  setting  aside  the  verdict  as  a  matter  of  law  and 
adjudged  that  the  plaintiff  be  nonsuited. 

Thereupon  both  the  plaintiff  and  the  defendant  appealed  to 
the  Supreme  Court  of  North  Carolina.  The  plaintiff  ap- 
pealed from  the  judgment  rendered  against  her,  and  the  de- 
fendant out  of  an  abundance  of  caution  and  in  accordance 
with  the  practice  obtaining  in  North  Carolina,  in  order  to 
bring  up  for  review  the  rulings  of  the  court  during  the  prog- 
ress of  the  trial. 

The  contention  of  the  petitioner  is  that  inasmuch  as  the 
pleadings  in  the  case,  and  particularly  the  replication  filed 
by  the  plaintiff,  admit  that  the  telegram  in  question  was  actu- 
ally transmitted  through  two  states,  this  was  an  admission 
that  the  transmission  of  the  message  constituted  interstate 
commerce.  The  petitioner  further  contends  that  the  findings 
of  fact  by  the  jury  on  the  first  issue  and  the  statements  of 
fact  upon  which  the  Supreme  Court  of  North  Carolina  based 
its  ruling,  are  unsupported  by  any  testimony  in  the  case,  and 
for  that  reason  it  may  become  necessary  for  this  Honorable 
Court  to  examine  into  the  facts,  under  the  ruling  in  Creswell 
V.  Grand  Lodge  Knights  of  Pythias,  225  U.  S.  246,  to  the 
effect  that  wherever  it  is  claimed  that  a  federal  right  has 
been  denied  as  a  result  of  the  findings  of  fact,  and  it  is  con- 
tended that  there  was  no  evidence  in  the  caes  to  support  the 
findings,  then  it  becomes  the  duty  of  this  court  to  examine 
the  record  in  the  case  to  ascertain  whether  there  was  any 
evidence  to  support  the  findings  of  fact. 

Conceding,  then  for  the  sake  of  argument,  and  for  that 
purpose  only,  that  the  facts  stated  below  are  material,  we 
now  show  the  court  that  by  the  undisputed  evidence  these 
facts  are  established: 
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1.  That  the  message  in  question  was  actually  transmitted 
from  Greenville,  N.  C,  through  Richmond,  Va.,  and  Nor- 
folk, Va.,  to  Roanoke  Rapids,  the  telegraph  station  for 
Rosemary. 

2.  That  the  route  over  which  the  message  was  sent  was 
the  usual  and  customary  route  for  the  transmission  of  mes- 
sages between  these  points  and  was  the  route  which  had  been 
used  for  many  years. 

3.  The  route  over  which  the  message  was  transmitted  was 
the  quickest  way  in  which  it  was  possible  for  the  Telegraph 
Company  to  have  transmitted  and  deliz'ered  the  message. 

A.  That  there  was  no  direct  and  continuous  wire  over 
which  the  message  could  have  been  transmitted  wholly  zvithin 
the  state  of  North  Carolina;  that  in  any  event  it  would,  have 
been  necessary  to  relay  the  message  at  Weldon,  which  was 
not  a  relay  station,  and  the  relaying  of  the  message  at  W el- 
don  would  have  retarded  the  transmission  and  delivery  of^ 
■  the  message. 

5.  That  there  was  no  evidence  to  support  the  finding  of 
the  jury  that  the  message  was  sent  through  Virginia  for  the 
purpose  of  fraudulently  evading  the  law. 

Evidence  Briefly  Analyzed. 

As  bearing  upon  these  questions  there  were  but  three  wit- 
nesses, one  for  the  plaintiff,  C.  E.  Williamson,  and  two  for 
the  defendant,  E.  M.  Kilpatrick  and  J.  L.  Bundy. 

Plaintifif's  witness  Williamson's  testimony  will  be  found 
on  pages  18-20  of  the  record  in  defendant's  appeal.  This 
witness  testified  on  his  direct  examination  that  there  was  a 
route  to  send  the  message  direct  from  Greenville  to  Weldon, 
and  froni  Weldon  to  Roanoke  Rapids,  yet  on  his  cross- 
examination  he  distinctly  and  clearly  stated  that  to  send  the 
message  from  Greenville  via  Weldon  to  Roanoke  Rapids  was 
not  the  quickest  and  promptest  route,  although  it  was  the 
most  direct.  He  explained  that  if  the  Greenville  operator 
wanted  the  Weldon  operator,  the  Greenville  operator  would 
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first  have  to  call  the  Richmond  operator,  ask  the  Richmond 
operator  to  call  the  Weldon  operator,  and  the  latter  would 
then  "cut  in"  on  the  Roanoke  Rapids  wire.  The  witness 
explained  that  the  manner  in  which  this  particular  telegram 
was  sent — ^that  is  from  Greenville  to  Richmond,  Richmond 
to  Norfolk,  and  Norfolk  to  Roanoke  Rapids — had  been  the 
custom  ever  since  he  had  known  anything  about  it,  which 
was  ten  years;  that  Norfolk  was  the  relay  point  for  Roanoke 
Rapids. 

Defendant's  witness  Kilpatrick  (Record,  page  41)  testified 
clearly  as  to  the  necessity  from  a  practical  standpoint  of 
sending  the  message  exactly  as  it  was  sent,  and  testified  that 
it  was  not  possible  under  the  system  adopted  by  the  com- 
pany for  the  message  from  Greenville  to  Roanoke  Rapids  to 
go  other  than  through  Norfolk.  He  testified  further  that 
this  had  been  the  custom  of  the  Telegraph  Company  as  long 
as  he  had  been  in  the  business,  for  at  least  seventeen  years. 

Defendant's  witness  Bundy  explained  in  detail  the  neces-. 
sity  for  sending  the  message  as  it  was  sent.     He  explained 
fully  the  nature  of  the  relay  offices  and  the  necessity  for  hav- 
ing them  in  order  to  avoid  congestion. 

All  of  the  witnesses  in  the  case,  both  for  the  plaintiff  and 
the  defendant,  testified  most  positively  that  the  way  in  which 
the  message  was  sent  was  the  quickest  way  to  send  it,  and 
was  the  route  that  had  been  in  UrSe  for  from  ten  to  seventeen 
years. 

There  was  not  a  line  of  testimony  from  any  witness  show- 
ing that  the  company  adopted  this  method  from  any  motive 
to  evade  the  state  law,  and  not  a  line  of  testimony  upon 
which  any  charge  of  fraudulent  evasion  could  be  based. 

The  respondent's  counsel  seemed  to  rely  uopn  the  fact  that 
the  wires  over  which  the  message  was  transmitted  went 
through  the  Weldon  office,  both  in  going  to  Richmond  and 
also  in  being  transmitted  from  Norfolk  to. Roanoke  Rapids, 
but  in  this  connection  your  petitioner  wishes  to  emphasize 
that  all  of  the  evidence  in  the  case  shows  that  these  wires 
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going  through  the  Weldon  office  were  there  for  test  purposes 
only,  and  were  not  intended  to  be.  used  by  the  Weldon  opera- 
tor for  receiving  or'  transmitting  messages.  A.11  of  the  evi- 
dence shows  that -the  only  possible  way  the  Weldon  operator 
could  use  these  wires  was  to  "cut  in"  with  his  plug,  and 
while  it  was  possible  for  him  to  do  this  he  was  not  expected 
to  use  these  through  wires  in  the  transmission  of  messages. 
The  other  evidence  appearing  in  the  case  shows  that  the 
defendant  complied  with  the  Act  of  Congress  and  shows  that 
the  telegram  in  question  was  sent  as  an  unrepeated  message, 
subject  to  several  limitations,  one  of  them  being  that  no 
recovery  could  be  had  for  more  than  the  cost  of  the  message, 
but  as  this  action  is  brought  by  the  sendee  there  was  no 
claim  for  the  recovery  even  of  the  toll  paid. 

Opinion  of  the  Court  Below. 

The  opinion  of  the  chief  justice  of  the  court  below  seems 
to  have  been  concurred  in  by  Mr.  Justice  Hoke.  The  min- 
utes of  the  Supreme  Court  (Record,  page  1)  show  that 
Mr.  Justice  Walker  concurred  in  the  result.  Mr.  Justice 
Allen  dissented,  though  he  filed  no  dissenting^  opinion,  and 
Mr.  Justice  Brown  was  absent  and  did  not  participate  in 
the  hearing  or  in  the  decision  of  the  case. 

Petitioner  filed  a  petition  to  rehear,  which,  under  the  rules 
of  the  Supreme  Court  of  North  Carolina,  was  referred  to 
Mr.  Justice  Walker  and  Mr.  Justice  Brown.  This  petition 
to  rehear  was  considered  and  denied  on  the  18th  of  Novem- 
ber, 1919,  because  of  the  fact  that  the  justices  did  not  agree, 
Mr.  Justice  Brown  being  of  the  opinion  that  the  rehearing 
should  be  granted,  and  Mr.  Justice  Walker  deciding  that  the 
case  should  not  be  reheard. 

Your  petitioner  respectfully  submits  that  there  are  several 
statements  in  the  opinion  of  Chief  Justice  Clark  as  to  the 
facts  of  the  case  which  are  wholly  unsupported  by  the  testi- 
mony. It  is  stated  in  the  first  part  of  the  opinion  that  there 
was  a  continuous  and  direct  route   for  the  transmission  of 
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messages  from  Greenville  to  Rosemary,  but  an  examination 
of  the  evidence  will  show  that  the  witnesses  testified  that 
there  was  no  such  direct  and  continuous  route,  and  that 
while  it  was  possible  to  relay  the  message  at  Weldon,  this 
was  not  the  quickest  route  and  not  the  route  which  was  in 
use  by  the  company. 

The  crux  of  the  decision  of  the  Supreme  Court  of  North 
Carolina  is  probably  found  in  this  extract  from  the  opinion 
of  the  chief  justice: 

"Whether  commerce  between  two  points  in  the  sanje  state 
is  intrastate  depends  primarily  upon  whether  both  termini 
are  in  this  state,  and  the  only  exception  is  when  it  is  neces- 
sary to  cross  through  the  territory  of  another  state  in  pass- 
ing from  the  initial  point  in  this  state  to  pass  to  the  ter- 
minal point  alst)  in  this  state." 

Your  petitioner  respectfully  shows  to  the  court  that  this 
is  a  case  of  great  importance  to  your  petitioner,  arising  out 
of  the  fact  that,  as  appears  from  the  evidence  in  this  case, 
Richmond,  Va.,  and  Norfolk,  Va.,  are  relay  points  for  many 
telegrams  originating  in  North  Carolina  and  destined  for 
other  points  in  the  same  state.  It  may  be  admitted  by  yout 
petitioner  that' it  is  possible  to  send  some  of  these  messages 
upon  wires  wholly  within  the  state  of  North  Carolina,  but. 
as  shown  by  the  testimony  in  this  case,  the  sending  of  such 
messages  over  wires  wholly  within  the  state  would  cause 
great  delay  and  congestion  and  seriously  injure  your  peti- 
tioner's business  and  prevent  the  quickest  transmission  of 
the  messages.  If  the  opinion  of  the  Supreme  Court  of  North 
Carolina  is  to  stand  as  the  law  regulating  your  petitioner's 
conduct  in  the  transmission  of  messages  from  one  point  to 
another  within  the  state,  it  will  result  in  great  loss  to  your 
petitioner,  and  will  retard  and  obstruct  the  quick  and  prompt 
transmission  of  messages  between  many  points. 

Your  petitioner  shows  the  court  in  the  brief  hereto  at- 
tached that  the  opinion  of  Chief  Justice  Clark  is  founded 
upon  decisions  that  have  been  discredited  and  overruled  by 
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this  Honorable  Court  and  also  by  a  former  opinion  of  the 
Supreme,  Court  of  North  Carolina.  The  petitioner  further 
shows  that  questions  similar  to  this  in  the  matter  of  common 
carriers  of  freight  have  been  passed  upon  by  this  Honorable 
Court,  and  further,  that  the  identical  question  now  submitted 
to  the  court  has  been  passed  upon  by  the  courts  of  last  resort 
in  various  states  in  the  United  States,  and  in  every  instance 
the  opinions  of  these  courts  have  upheld  the  contention  now 
made  by  your  petitioner.  It  will  appear,  therefore,  that  if 
the  decision  of  the  Supreme  Court  of  North  Carolina  is  per- 
mitted to  remain  unreversed,  the  result  will  be  brought  that 
a  message  originating  at  one  point  in  North  Carolina  and 
transmitted  to  another  point  in  the  same  state  through  a 
neighboring  state,  will  be  held  in  North  Carolina  to  be  intra- 
state commerce,  while  another  message  originating  in  some 
other  state  and  destined  to  another  point  in  the  same  state, 
transmitted  through  a  neighboring  state,  under  identically 
the  same  conditions  and  circumstances,  will  be  held  in  the 
other  states  to  be  interstate  commerce. 

It  is  respectfully  submitted  by  petitioner  that  it  is  neces- 
sary that  this  Honorable  Court  settle  the  question,  not  only 
on  account  of  its  importance,  but  also  on  account  of  the  fact 
that  the  decision  of  the  Supreme  Court  of  North  Carolina 
conflicts  with  the  decisions  of  so  many  other  courts  of  last 
/esort. 

Wherefore,  your  petitioner  respectfully  prays  that  a  writ 
of  certiorari  may  be  issued  out  of  and  under  the  seal  of  this 
court,  directed  to  the  Supreme  Court  of  the  state  of  North 
Carolina  to  the  end  that  the  judgment  of  the  Supreme  Court 
of  North  Carolina  may  be  reviewed  and  reversed  by  this 
Honorable  Court.  Western  Union  Tel.  Co., 

Petitioner. 

By  Francis  R.   Stark, 
W.   E.   Daniel, 
Chas.  W.   Tillett, 
Counsel  for  Petitoner. 
0)  From  the  record  in  252  U.  S.  576. 
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No.  19691. 

Notion  of  Motion  for  Leave  to  Intervene  as  Amicus  Curiae. 

Supreme  Court  of  the  United  States. 

October  Term,  A.  D.   1918. 

Rederiaktiebolaget  Atlanten,  Petitioner,  '] 

vs 

Aktieselskabet   Korn-Og  Foderstof  | 

Kompagniet.  J 

Sirs: 

Please  take  notice  that  upon  the  annexed  petition  and 
brief,  I  shall  apply  to  the  Supreme  Court  of  the  United 
States,  at  Washington,  D.  C,  at  the  next  motion  day  of 
said  court,  on  the  first  day  of  March,  1920,  at  the  opening 
of  the  court  or  so  soon  thereafter  as  counsel  can  be  heard, 
for  leave  to  intervene  herein  as  amicus  curiae  and  to  file  the 
accompanying  brief,  and  to  be  otherwise  heatd  upon  the 
argument  in  such  manner  as  the  court  deems  proper. 

Dated,  February  20,  1920. 

Yours,  etc., 

Julius  Henry  Cohen, 
Counsel   for   the   Chamber   of   Commerce 
of    the    State    of    New    York,     HI 
Broadway,   New   York. 

To: 

Haight,  Sandford  &  Smith, 

Proctors  for  the  Petitioner-Appellant. 

To: 

Burlingham,  Veeder,  Masten  &  Feary, 

Proctors  for  the  Libelant-Respondent. 
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No.  1969  j. 

Petition  for  Leave  to  Intervene  as  Amicus  Curiae.  (1) 

SypREME  Court  of  the  United  States. 
October  Term,  A.  D.   1918. 

Rederiaktiebolaget  Atlanten,  Petitioner,    1 

^'-  Uo.  567. 

Aktieselskabet  Korn-Og  Foderstof  I 

Kompagniet.    ,  J 

To  the  Supreme  Court  of  the  United  States: 

The  petition  of  the  Chamber  of  Commerce  of  the  State 
of  New  York  respectfully  shows  to'  the  court : 

I.  Your  petitioner  is  the  oldest  commercial  or  trade  iody 
in  the  United  States.  Its  charter  was  granted  by  George 
the  Third,  April  5,  1768,  and  the  act  confirming  it  was  one 
of  the  first  pieces  of  legislation  passed  by  the  state  of  New 
York,  Chapter  XXX,  Laws  of  1784,  passed  April  13,  1784. 

II.  From  its  very  earliest  date,  the  Chamber  has  taken 
an  active  interest  in  the  arbitration  of  commercial  disputes. 
During  the  Revolutionary  War  and  prior  to  Cornwallis' 
surrender,  while  the  city  of  New  York  was  still  under  mar- 
tial law,  Andrew  Elliot,  superintendent-general,  wrote  (Oc- 
tober 2,  1781)  :  "As  I  was  and  still  am  of  opinion  that 
mercantile '  disputes  can  not  be  adjusted  in  a  more  proper 
or  more  equitable  way  than  by  a  reference  to  respectable 
merchants,  it  gave  me  great  satisfaction  when  the  method 
was  so  generally  agreed  to,  and  I  flattered  myself  that  not- 
withstanding the  trouble  it  gave  individuals,  that  it  "would 
at  least  continue  as  long  as  I  had  any  concern  in  the  super- 
intendency.  I  shall  be  much  concerned  if  these,  my  expecta- 
tions, should  be  disappointed.  The  present  juncture  of  . 
afifairs  does  not  seem  favorable  for  any  new  plans  to  be 
adopted.  It  has  long  been  proposed  (I  hope  events  are  not 
distant  that  may  admit  of  a  trial)  to  revive  such  part  of 
the  civil  authority  by  which  justice  may  be  administered  to 


3128  APPELLATE  PROCEEDINGS. 

the  community.  Individuals  will  then  be  freed  from  the 
burthen  of  adjusting  mercantile  disputes,  and  I  shall  be 
relieved  from  a  most  fatiguing  anxipus  situation,  but  I  beg 
you  will  assure  the  chamber  of  commerce  that  in  all  situa- 
tions I  shall  ever  retain  the  highest  sense  of  assistance  and 
support  they  have  afforded  me." 

III.  From  1874  down  to  1895,  the  Chamber  of  Com- 
merce housed  the  Court  of  Commerce  or  Court  of  Arbitra- 
tion established  by  the  legislature  of  the  state  of  New  York 
■n  April,  1874,  over  which  court  the  late  Judge  Enoch  L. 
Fancher  presided.  Herein  partnership  cases,  claims  for 
salaries,  cases  arising  on  bills  of  lading,  on  shipments  of 
goods  from  abroad,  on  marine  insurance,  etc.,  etc.,  were  sub- 
mitted to  the  arbitrator  and  satisfactorily  disposed  of.    „ 

IV.  In  1911  a  special  committee  on  commercial  arbitra- 
tion, consisting  of  the  following:  James  Talcott,  Henry 
Hentz,  Franl<  A.  Ferris,  Alexander  E.  Orr,  Charles  L.  Bern- 
heimer,  chairman,  recommended  the  plan  for  commercial 
arbitration  which  the  Chamber  put  in  operation  and  has 
since  operated  with  great  success.  This  plan  is  based  upon 
provisions  of  the  Code  of  Civil  Procedure  of  the  state  of 
New  York,  permitting  voluntary  submissions  to  arbitration 
and  providing  for  the  entry  of  a  judgment  upon  the  award 
and  the  enforcement  of  the  judgment  as  a  judgment  of  a 
court  of  record  (Chapter  17,  Title  VIII,  of  the  Code  of 
Civil  Procedure,  state  of  New  York). 

V.  In  the  year  1915  the  decision  in  the  case  of  U.  S. 
Asphalt  Refining  Co.  v.  Trinidad  Lake  Petroleum  Co.,  222 
Fed.  1006,  which  followed  the  decisions  of  your  Honorable 
Court,  held  it  was  still  in  law  in  this  country  that  a  clause 
in  a  contract  by  which  parties  agreed  to  submit  their  differ- 

.  .  ences  to  arbitration  was  revocable  at  the  pleasure  of  either 
party.  This  decision  came  to  the  attention  of  the  London 
Court  of  Arbitration.  Shortly  after  its  rendition,  the  Lon- 
don court  called  the  attention  of  your  petitoner  to  the  fact 
that  if  the  decision  of  Judge  Hough  in  that  case  were  not 
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reversed  on  appeal  or  the  law  changed,  "a  citizen  of  the 
United  States  of  America  would  be  in  the  positon  to  enforce 
an  award  in  his  favor  wherever  delivered  against  a  British 
subject,  whether  resident  in  England  or  any  British  colony 
or  dependency  *  *  *  whereas,  should  the  award  go 
against  him,  he  could  ignore  it."  The  London  Court  of 
Arbitration  further  reported  that  "Recourse  to  arbitration 
in  this  country  (England),  is  very  general,  and  it  is  a 
gratifying  tribute  to  the  efficiency  with  which  justice  is 
administered  in  the  London  Court  of  Arbitration,  that  for- 
eign merchants  readily  assent  to  the  insertion  in  their  con- 
tracts of  a  clause  providing  for  the  reference  of  differences 
thereto." 

VL  Believing  that  the  matter  of  the  irrevocability  of 
contracts,  including  the  irrevocability  of  an  agreement  to 
submit  a  controversy  to  arbitration,  was  a  matter  vital  to 
the  trade  and  commerce  of  our  country,  your  petitioner 
caused  to  be  made  a  study  of  the  questions  of  public  policy 
and  law  involved  in  the  matter,  with  the  idea  ultimately  of 
submitting  such  study  as  amicus  curiae  to  any  court  in 
which  this  question  might  again  arise.  This  study  is  now  in 
the  form  of  a  publication  entitled  "Commercial  Arbitration 
and  the  Law"  and  was  prepared  by  the  counsel  for  your 
petitioner. 

VII.  Your  petitioner  is  advised  that  there  is  presented 
once  again  for  the  consideration  of  this  court  upon  the 
appeal  herein  this  question  of  the  irrevocability  of  an  arbi- 
tration agreement,  arising  in  this  instance  out  of  a  clause 
in  a  time  charter  as  follows: 

"21.  If  any  dispute  arises  the  same  to  be  settled  by  two 
referees,  one  appointed  by  the  captain  and  one  by  charterers 
or  their  agents,  and  if  necessary,  the  arbitrators  to  appoint 
an  umpire.  The  decision  of  the  arbitrators  or  umpire,  as 
the  case  may  be,  shall  be  final,  and  any  party  attempting  to 
revoke  this  submission  to  arbitration  without  leave  of  a 
court,  shall  be  liable  to  pay  to  the  other,  or  others,  as  liqui- 
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dated  damages,  the  estimated  amount  of  chartered  freight. 

"24.  Penalty  for  nonperformance  of  this  agreement  to  be 
proven  damages,  not  exceeding  estimated  amount  of  freight." 

VIII.  Your  petitioner  respectfully  asks  leave  to  file  with 
the  court,  for  the  use  of  the  members  thereof,  copies  of  the 
said  publication,  "Commercial  Arbitration  and  the  Law," 
for  leave  to  intervene  herein  as  amicus  curiae  and  to  submit 
the  annexed  brief,  and,  if  it  please  the  court,  in  view  of  the 
grave  importance  of  this  subject  to  interstate  and  interna- 
tional commerce,  that  its  counsel' be  heard  orally. 

All  of  which  is  respectfully  submitted. 

Chamber  of  Commerce  of  the 
State  of  New  York, 

By  Julius  Henry  Cohen, 

February  20,  1920.  Its  Counsel. 

(1)  From  the  record  in  252  U.  S.  313. 

For  "amicus  curiae"  see  Bouvier's  Law  Dictionary,  3rd  Revision; 
In  re  Columbia  Real  Estate  Co.,  101  Fed.  965;  Martin  v.  Tapley,  119 
Mass.  116;  Birminghatn  Loan  &  Auction  Co.  v.  First  National  Bank, 
lOO  Ala.  249;  Taft  v.  Northern  Transportation  Co.,  56  N.  H.  414. 

On  leave  to  file  brief,  see  Northern  Securities  Co.  v.  U.  S.,  191 
U.  S.  SSS,  48  L.  Ed.  299,  where  it  was  denied  chiefly  because  parties 
objected,  parties  were  competently  represented,  and  it  did  not  appear 
that  the  applicant  was  interested  in  any  case  which  would  be  affected 
by  the  decision  of  the  instant  case. 


No.  19e9k. 

Motion  to  Advance  Case.(l) 

In  the  Supreme  Court  of  the  United  States. 
October  Term,  A.  D.   1919. 
Chicago,  Milwaukee  &  St.  Paul  Railway     1 

Company,  Petitioner,  \-^o    628 

vs.  j 

McCauU-Dinsmore  Company,  Respondent.    J 

Now  comes  the  Chicago,  Milwaukee  &  St.  Paul  Railway 
Company,   petitioner,   and   moves   this   Honorable   Court   to 
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advance  this  cause  for  early  hearing  and  determination, 
within  the  contemplation  of  paragraphs  5  and  7  of  Rule  26 
of  the  published  rules  of  this  court,  and  in  support  of  this 
motion  submits  the  following: 

First.  The  case  is  one  in  which  the  United  States  are 
concerned  in  that  its  final  determination  by  this  court  will 
necessarily  govern  the  treatment  of  many  thousand  claims 
against  the  United  States  Railroad  Administration  similar 
in  nature  and  principle  to  the  case  at  bar.  Said  claims 
against  the  United  States  Railroad  Administration  involve 
in  aggregate  3  vast  sum  of  money  that  must  be  paid  out 
of  the  funds  of  the  United  States  government,  if  the  judg- 
ment in  the  instant  case  is  affirmed. 

Second.  The  case  involves  an  action  for  loss  of  an  inter- 
state shipment  of  grain.  The  facts  are  agreed  upon  and 
presented  in  the  record  in  the  form  of  a  stipulation  by  the 
parties.  The  shipment  was  made  under  a  bill  of  lading  or 
shipping  contract  wherein  it  was  provided  that: 

"The  amount  of  any  loss  or  damage  for  which  any  car- 
rier is  liable,  shall  be  computed  on  the  basis  of  the  value  of 
the  property  at  the  place  and  time  of  shipment  under  this 
bill  of  lading,  including  freight  charges  if  paid."    (Trans.  6.) 

The  contract  of  shipment  conformed  to  the  provisions  of 
the  legally  published  tariffs  filed  with  the  Interstate  Com- 
merce Commission,  which  tariffs  provided,  among  other 
things,  a  rate  of  transportation  based  on  and  controlled  by 
said  form  of  bill  of  lading  and  that  in  cases  where  the 
shipper  was  not  agreeable  to  shipping  under  the  terms  of 
such  form  a  higher  rate  would  be  charged. 

The  petitioner  admitted  the  loss  and  its  liability  therefor 
upon  the  basis  of  said  clause,  to-wit:  the  value  of  the  prop- 
erty at  the  place  and  time  of  shipment,  and  the  petitioner 
has  paid  the  respondent  an  amount  representing  such  value, 
(p.  6.)  Respondent  claimed  the  value  of  the  wheat  at  desti- 
nation at  the  time  when  it  should  have  been  delivered  there 
with   interest   less   freight   charges,      (p.   2.)      The   amount 
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sued  for  is  the  difference  between  the  amount  thus  claimed 
by  respondent  and  the  amount  paid  by  petitioner,  to-wit ; 
$221.63,  with  interest. 

Third.  The  cause  was  tried  in  the  District  Court  upon 
the  pleadings  and  stipulation  of  facts  and  that  court  "found 
in  favor  of  respondent.  (252  Fed.  664.)  Upon  judgment 
being  entered  on  that  finding  a  writ  of  error  was  sued  out 
of  the  Circuit  Court  of  Appeals.  The  latter  tribunal  affirmed 
the  judgment  on  September  22,  1919.  (pp.  19-21.)  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company  v.  McCaull- 
Dismore  Company,  260  Fed.  835. 

Fourth.  The  case  is  one  involving  general  public  interest 
for  the  reason  that  substantially  all  of  the  railroads. of  the 
United  States  are  using  a  uniform  or  standard  bill  of  lading 
containing  the  clause  quoted  in  paragraph  Second,  supra, 
and  claims  of  innumerable  shippers  aggregating  many  hun- 
dred thousand  in  number,  a  part  of  which  arose  prior  to 
federal  control  and  a  part  during  federal  control,  are  out- 
standing and  will  in  the  main  await  disposition  depending 
upon  the  decision  of  this  court  in  the  case  at  bar. 

Fifth.  The  standard  form  of  bills  of  lading  is  still  in  use 
and  additional  claims  of  shippers  are  daily  accumulating. 

Sixth.  The  standard  bills  of  lading  that  have  been  and 
now  are  in  use  provide  a  period  of  limitations  within  which 
suits  may  be  brought  and  if  the  case  at  bar  awaits  its  regular 
turn  on  the  calendar,  many  thousand  claims  will  need  be 
put  in  suit  in  order  to  toll  the  period  of  limitations.  A  vast 
number  of  such  suits,  with  their  attending  costs  in  time  and 
money,  will  be  obviated  if  the  cause  is  advanced  in  accordance 
with  this  motion. 

Seventh.  We  are  advised  that  the  United  States  Railroad 
Administration,  by  its  proper  legal  officer,  will  ask  leave  to 
join  in  this  motion. 

We  are  advised  by  the  chairman  of  the  Interstate  Com- 
merce Commission  it  is  the  desire  of  that  body  the  cause  be 
advanced,  and  we  are  advised  it  is  agreeable  to  the  respondent 
that  an  order  advancing  the  cause  be  entered. 
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A  more  detailed  statement  of  the  case  is  contained  in  the 
petition  of  petitioner  on  file  in  this  cause  and  on  which  this 
court  issued  a  writ  of  certiorari. 

Respectfully  submitted, 

H.   H.   Field, 
O.  W.  Dynes, 
F.   W.  Root, 
Counsel  for  Petitioner. 

(1)  From  251  U.  S.  549.    See  Supreme  Court  Rule  No.  26. 


No.  19691. 

Motion  by  the  United  States  to  Advance.  (1) 

In  the  Supreme  Court  of  the  United  States. 

October  Term,  A.  D.   1919. 

The  United  States,  Petitioner,     \ 

vs.  (  Nos.  779  and  780. 

National  Surety  Company.  ) 

On  writs  of  certiorari  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit. 

Comes  now  the  Solicitor  General,  and  respectfully  moves 
that  the  above  entitled  cases,  in  which  writs  of  certiorari 
were  granted  on  April  19th  last,  be  advanced  for  early  hear- 
ing during  the  October,  1920,  term  of  this  court. 

The  question  involved  herein  is  whether  a  surety  company 
which  has  paid  to  the  United  States  the  full  amount  of  its 
bond,  which,  however,  is  less  than  the  amount  due  the  gov- 
ernment from  the  principal,  a  bankrupt,  is  entitled'  to  share 
pro  rata  with  it  (the  United  States)  in  the  distribution  of 
the  assets  of  the  bankrupt  debtor,  or  whether  the  claim  of 
the  United  States  is  superior  and  entitled  to  priority  of  pay- 
ment. The  decision  of  this  question  is  dependent  upon  the 
construction  given  Revised  Statutes,  Sees.  3466  (Comp. 
Stat.,  1916,  Sec.  6372)  and  3468  (Comp.  Stat,  1916,  Sec. 


3134  APPELLATE    PROCEEDINGS. 

6374) — the  former  section  providing  that  debts  due  the- 
United  States  shall  be  first  satisfied  out  of  the  insolvent's 
estate;  the  latter  providing  that  when  a  surety  has  paid  to 
the  United  States  the  amount  due  upon  the  bond  of  his  prin- 
cipal, an  insolvent,  he  shall  have  the  "like  priority"  secured 
to  the  government  for  the  recovery  and  receipt  of  said 
amount  out  of  the  estate  and  effects  of  such  insolvent. 

Owing  to  the  large  number  of  contracts  into  which  the 
government  is  daily  entering  with  private  parties  for  which 
surety  bonds  are  given  to  secure  the  faithful  performance 
thereof,  the  question  presented  herein  will  undoubtedly  arise 
very  frequently  in  the  future,  and  its  correct  settlement  is 
of  the  greatest  importance  to  the  public  business.  It  is  re- 
quested, therefore,  that  an  early  hearing  be  had  in  these 
cases. 

Counsel  for  the  respondent  concur  in  this  request  for 
advancement.  Alex.  C.  King, 

Solicitor  General. 

May,  1920. 

(1)  From  the  record  in  252  U.  S.  576. 


No.  1969m. 

Notice  of  Motion  to  Place  on  the  Summary  Docket 

In  the  Supreme  Court  of  the  United  States. 

October  Term,  A.  D.   1919. 

Western  Union  Telegraph  Company,  "1 

Petitioner,  I  7^2. 

vs. 

Addie  Speight,  Respondent.  J 

To  Addie  Speight  and  to  Her  Counsel : 

You  will  take  notice  that  on  Monday,  May  17,  1920,  coun- 
sel for  petitioner  will  present  to  the  Supreme  Court  of  the 
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United  States  in  the  city  of  Washington  a  motion,  copy  of 
which  is  hereto  annexed. 
This  April  26,  1920. 

Western  Union  Telegraph  Company, 

By  Charles  W.  Tillett, 
Counsel  for  Petitioner. 

Service  of  foregoing  notice  together  with  copy  of  motion 
attached  is  acknowledged,  this  the  26th  day  of  April,  1920. 

Addie  SpeighTj 

By  Murray  Allen, 

Counsel  for  Respondent. 


No.  196911. 

Motion  to  Place  on  the  Summary  Docket.  (1) 

In  the  Supreme  Court  of  the  United  States. 

October  Term,  A.  D.   1919. 

Western  Union  Telegraph  Company,  ^ 

Petitioner,  I  ^^^    ^^2. 
vs. 

Addie  Speight,  Respondent.  J 

Comes  now  the  Western  Union  Telegraph  Company,  peti- 
tioner, and  moves  this  Honorable  Court  that  this  cause  be 
transferred  for  hearing  to  the  summary  docket,  for  the  fol- 
lowing reasons : 

1.  In  this  cause  the  petitioner  presented  to  this  court  on 
March  1,  1920,  a  petition  for  a  writ  of  certiorari  to  the 
Supreme  Court  of  North  Carolina,  and  on  the  following 
Monday,  March  8,  1920,  this  Honorable  Court  allowed  the 
petition,  and  the  cause  is  now  before  the  court  for  a  hearing. 

2.  In  this  cause  the  Supreme  Court  of  North  Carolina 
held  the  plaintiiif  entitled  to  recover  $100.00  damages  for 
mental  anguish  alleged  to  have  been  suffered  by  her  on  ac- 
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count  of  her  failure  to  attend  the  funeral  of  her  brother,  she 
averring  that  her  failure  to  attend  the  funeral  was  caused  by 
the  negligence  of  the  Telegra:ph  Company  in  misdating  the 
telegram  which  was  made  the  basis  of  the  action;  it  was 
shown  by  all  the  evidence  that  the  telegram  originated  at 
one  point  in  North  Carolina,  destined  to  another  point  in 
North  Carolina,  but  that  the  message  was  relayed  through 
the  city  of  Richmond,  in  the  state  of  Virginia,  and  that  that 
had  been  the  customary  route  for  transmitting  messages 
between  these  points  for  more  than  ten  years. 

The  point  involved  in  the  case  is  as  to  whether  the  mes- 
sage is  an  interstate  message  or  an  intrastate  message,  there 
being  no  dispute  but  that  if  the  court  holds  the  message  in 
question  to  be  an  interstate  message  the  judgment  of  the 
Supreme  Court  of  North  Carolina  should  be  reversed. 

3.  This  is  not  a  cause  which  will  require  any  extended 
argument  for  that  it  is  submitted  that  this  Honorable  Court 
has  in  effect  decided  the  point  involved  in  this  case  in  the 
two  recent  cases  before  this  court,  viz..  Postal  Telegraph 
Co.  V.  Warren-Godwin  Lumber  Company  and  the  case  of 
Western  Union  Telegraph  Company  v.  Boegli,  decided  Janu- 
ary 12,  1920.  In  the  Boegli  case  the  chief  justice  referred 
to  cases  cited  in  the  former  opinion  and  said  that  certain 
cases  from  the  state  courts  were  "approvingly  cited."  Among 
these  cases  "approvingly  cited"  are  several  cases  that  involve 
the  identical  point  involved  in  this  case,  among  them  being 
Western  Union  Telegraph  Company  v.  Lee,  174  Ky.  210. 
Numerous  other  decisions  are  cited  in  the  brief  presented 
when  the  petiton  for  certiorari  was  filed,  and  to  which  the 
court  is  respectfully  referred. 

4.  The  petitioner  shows  to  the  court  that  as  a  conse- 
quence, following  the  decision  of  the  Supreme  Court  of 
North  Carolina  in  the  above  entitled  cause  and  the  decision 
of  the  same  purport  in  the  case  of  Watson  v.  Telegraph 
Company,  later  decided  by  the  Supreme  Court  of  North 
Carolina  (copy  of  which  opinion  is  filed  with  the  record  in 


CERTIFICATE   TO    SUPREME    COURT.  3137 

this  case),  numerous  suits  have  been  brought  against  peti- 
tioner upon  messages  originating  in  the  state  of  North  Caro- 
lina, destined  to  points  in  the  same  state  but  transmitted 
through  relay  stations  outside  of  the  state,  and  the  judges 
hearing  these  causes  are  following  the  decision  of  the  Su- 
preme Court  of  North  Carolina  in  the  cases  above  referred 
to  and  are  holding  that  such  messages  are  intrastate  mes- 
sages, and  the  plaintiffs  are  being  allowed  to  recover  dam- 
ages for  mental  anguish  and  other  damages  in  violation  of 
the  rule  laid  down  for  recovery  in  respect  to  interstate  mes- 
sages. The  petitioner  will  be  compelled  to  bring  all  of  these 
cases  by  petitions  for  certiorari  addressed  to  this  court  in 
order  to  avoid  paying  the  unjust  and  unreasonable  judg- 
ments for  mental  anguish  that  are  being  rendered  against 
the  petitioner,  and  in  this  way  it  will  be  necessary  to  vex 
this  Honorable  Court  with  frequent  petitions  for  fcertiorari 
in  cases  of  this  identical  kind. 

If  this  Honorable  Court  will  place  this  cause  upon  the 
summary  docket  for  hearing,  the  petitioner  submits  with 
confidence  that  this  court  will  reverse  the  Supreme  Court  of 
North  Carolina,  and  will  thus  put  an  end  to  all  suits  of  this 
character. 

5.  The  petitioner  further  shows  the  court  that  there  are 
suits  pending  in  other  states  of  the  Union  besides  North 
Carolina,  and  these  courts  are  being  urged  upon  the  author- 
ity of  the  case  at  bar  to  hold  that  messages  of  this  character 
are  intrastate  messages  and  not  interstate  messages,  and  the 
courts  are  being  urged  to  award  damages  for  mental  anguish 
in  such  cases  in  accordance  with  the  rules  prevailing  in  such 
states  with  respect  to  intrastate  messages. 

Francis  R.  Stark, 
Charles  W.  Tillett, 
Counsel  for  Western  Union  Telegraph 
Company,   Petitioner. 

(1)  From  the  record  in  252  U.  S.  576.  Supreme  Court  Rule  No.  26, 
par.  6. 


3138  APPELLATE  PROCEEDINGS. 


CERTIFICATE  OF  QUESTIONS   TO   THE  SUPREME 
COURT  BY  A  CIRCUIT  COURT  OF  APPEALS. 

No.  1970. 

Order  to  Certify  Questions  by  Circuit  Judges  to  the  Supreme 

Court    (i). 

The  United  States  Circuit  Court  of  Appeals, 

for  the Circuit. 

A.  B.,  Appellant, 

vs. 
CD.,  Appellee. 
Appeal  from  the  District  Court  of  the  United  States  for  the 

. district  of  . 

This  cause  coming  on  for  hearing  before  the  court,  after 
full  argument,  it  is  ordered,,  in  view  of  the  important  ques- 
tions arising  upon  the  record,  and  the  doubt  which  the  court 
have  as  to  the  correct  decision  thereof,  that  [  ikree  ]  questions 
arising  on  said  appeal  shall  be  certified  in  the  Supreme 
Court  of  the  United  States  for  its  instruction  thereon,  and 
that  accompanying  said  questions  there  shall  also  be  certi- 
fied a  statement  from  which  such  questions  can  be  under- 
stood; which  statement  and  questions  are  as  follows:  [kere 
set  forth  statement  and  questions  in  fidl?\ 

\_Signed  by  all  the  Judges.^ 

(1)  The  Judicial  Code,  Sec.  239,  p.rovides  that  in  every  such  subject 
within  its  appellate  jurisdiction  the  Circuit  Court  of  Appeals  at  any 
time  may  certify  to  the  Supreme  Court  of  the  United  States  any 
questions  or  propositions  of  law  concerning  which  it  desires  the  in- 
struction of  that  court  for  its  proper  decision.  And  thereupon  the 
Supreme  Court  may  either  give  its  instruction  on  the  questions  and 
propositions  certified  to  it,  which  shall  be  binding  upon  the  Cirfcuit 
Courts  of  Appeals  in  such  case,  or  it  may  require  that  the  whole  record 
and  cause  may  be  sent  up  to  it  for  its  consideration,  and  thereupon 


CERTIFICATE   TO    SUPREME    COURT.  3139 

shall  decide  the  whole  matter  in  controversy  in  the  same  manner 
as  if  it  had  been  brought  there  for  review  by  writ  of  error  or  appeal. 
The  questions  to  be  certified  under  this  provision  rest  within  the  discre- 
tion of  the  Circuit  Courts  of  Appeals.  It  is  not  a  discretion  the  exercise  of 
which  may  be  invoked  by  a  party  as  of  right.  The  certification  is  for  the 
instruction  of  the  court  upon  doubtful  questions.  In  cases  of  magnitude 
and  upon  indirect  and  doubtful  questions  of  law  the  court,  upon  the  argu- 
ment, may  properly  indulge  the  suggestions  of  counsel  as  to  the  desira- 
bility of  the  advice  and  instruction  of  the  Supreme  Court.  It  is  not,  how- 
ever, good  practice  to  file  a  motion  for  a  certificate,  nor  will  the  court 
usually  grant  such  a  motion.  Louisville,  etc.,  Ry.  Co.  vs.  Pope,  74  Fed.  Rep. 
I ;  Andrews  vs.  Nat'l  Foundry  &  Pipe  Works,  77  Fed.  Rep.  774 ;  Pullman 
Pal.  Car  Co.  vs.  Cent.  Transp.  Co.,  83  Fed.  Rep.  i.  But  see  Farmers'  & 
Merchants'  State  Bank  vs.  Armstrong,  49  Fed.  Rep.  600.  Unless  the  Cir- 
cuit Court  of  Appeals  is  in  doubt  with  reference  to  some  question  of  law, 
and  asks  for  information,  the  Supreme  Court  will  not  undertake  the 
certificate.  Columbus  Watch  Co.  vs.  Robbins,  148  U.  S.  266.  The  Circuit 
Court  of  Appeals  will  not  ordinarily  certify  a  question  in  advance  of 
the  argument,  Louisville,  etc.,  Ry.  Co.  vs.  Pope,  74  Fed.  Rep.  i,  nor  after 
it  has  decided  the  case.  The  Majestic,  69  Fed.  Rep.  844.  The  Circuit  Court 
of  Appeals  may  certify  certain  questions  in  a  case  and  file  an  opinion  on 
other  points  in  the  same  case.  Sigafus  vs.  Porter,  84  Fed.  Rep.  430;  Mc- 
Cormick  Harvesting  Machine  Co.  vs.  Aultman,  69  Fed.  Rep.  371 ;  Compton 
vs.  Jesup,  68  Fed.  Rep.  263  S.  C.  on  certificate,  167  U.  S.  i.  In  such  cases 
the  final  decree  or  judgment  will  await  the  decision  of  the  Supreme 
Court. 

In  certifying  a  question  or  proposition  of  law  to  the  Supreme  Court  the 
certificate  should  be  entitled  in  the  Circuit  Court  of  Appeals,  and  should 
contain  such  a  statement  of  the  facts  as  may  be  necessary  to  the  deter- 
mination of  the  questions  of  law  certified.  It  should  not  contain  the 
whole  record. 

A  certificate  should  not  in  effect  certify  the  whole  case  to  the  Supreme 
Court,  but  only  certain  questions  or  propositions  of  law,  unmixed  with 
questions  of  fact  or  of  mixed  law  and  fact.  Cross  vs.  Evans,  167  U.  S. 
60;  Graver  vs.  Faurot,  162  U.  S.  435;  U.  S.  vs.  Union  Pac.  Ry.  Co.,  168 
U.  S.  505 ;  Warner  Uo.  New  Orleans,  167  U.  S.  467.  The  certificate  should 
show  that  the  instruction  of  the  Supreme  Court  is  desired  in  the  partic- 
ular case  upon  a  particular  question  as  to  the  proper  decision.  Columbus 
Watch  Co.  vs.  Robbins,  148  U.  S.  266.  The  questions  propounded  should 
present  distinct  points  or  propositions  clearly  stated  so  that  each  can  be 
distinctly  answered  without  reference  to  other  issues  of  law  involved  in 
the  case.  U.  S.  vs.  Union  Pac.  Ry.  Co.,  168  U.  S.  505;  McHenry  vs. 
Alford,  168  U.  S.  651 ;  Warner  vs.  New  Orleans,  167,  U.  S.  467. 

The  certificate  should  be  signed  by  the  judges  constituting  the  Circuit 
Court  of  Appeals  sitting  in  the  particular  case.  The  clerk  of  the  Circuit 
Court  of  Appeals   attaches  to  this  certificate  a  certificate  to  the  effect 
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that  the  certificate  was  duly  filed  and  entered  of  record  in  the  clerk's 
office  by  order  of  the  court,  and,  as  directed  by  the  court,  the  certificate 
is  forwarded  to  the  Supreme  Court  for  its  action  thereon. 

The  certificate,  including  a  statement  of  facts,  is  transmitted  to  the 
clerk  of  the  Supreme  Court  and  filed  and  docketed  by  him.  The  case 
is  set  down  for  argument  upon  the  certificate  like  a  case  upon  an 
appeal  or  writ  of  error.  Counsel  are  permitted  to  file  briefs  and  make 
oral  arguments. 

•  Upon  the  determination  of  the  Supreme  Court  a  certificate  of  its 
answers  to  the  propositions  of  law,  under  the  hand  and  seal  of  the 
clerk  of  the  Supreme  Court,  is  sent  to  the  Circuit  Court  of  Appeals. 
In  case  the  Circuit  Court  of  Appeals  has  decided  the  other  questions 
at  issue  in  the  case,  a  decree  may  be  usually  entered  upon  the  certifi- 
cate without  further  argument.  In  case  the  Circuit  Court  of  Appeals 
desires  further  argument,  it  may  order  the  whole  case  reargued  in 
view  of  the  certificate  of  the  Supreme  Court.  In  any  case  the  final 
decree  is  entered  in  the  Circuit  Court  of  Appeals  from  which  the 
question  was  certified. 

Jurisdiction  to  certify  is  based  upon  Sec.  239  of  the  Judicial  Code; 
ttiis  deals  with  certification  by  the  Circuit  Court  of  Appeals  to  the 
Supreme  Court  and  must,  of  course,  be  construed  in  connection  with 
Sees.  128  and  238. 

The  request  for  instructions  must  relate  to  matters  over  which  the 
Circuit  Court  of  Appeals  has  jurisdiction.  Billings  v.  U.  S.,  232  U. 
S.  261,  58  L.  Ed.  596. 

In  U.  S.  V.  Mayer,  23!S  U.  S.  S5,  59  L.  Ed.  129,  the  Supreme  Court 
held  that  it  was  proper  to  certify  the  question  whether  the  Circuit 
Court  of  Appeals  could  prohibit  the  District  Court  from  vacating 
a  judgment  of  conviction  in  a  criminal  case  after  the  term. 

Affirmance  by  balanced  vote  in  the  Supreme  Court  will  not  bar 
another  Circuit  Court  pf  Appeals  from  certifying  the  same  question, 
especially  when  a  third  Circuit  Court  of  Appeals  has  decided  the  same 
question  in  a  contradictory  manner.  Hertz  v.  Woodman,  218  U.  S. 
305,  54  L.  Ed.  1001. 
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There  is  much  later  as  well  as  earlier  authority  against  certifying 
the  whole  case.  Sou.  Pac.  Co.  v.  I.  C.  C,  215  U.  S.  226,  54  L.  Ed. 
169;  Chi.,  etc.,  Ry.  Co.  v.  Williams,  214  U.  S.  492,  S3  L.  Ed.  10S8; 
The  Folmina,  212  U.  S.  3S4,  53  L.  Ed.  546;  U.  S.  v.  Mayer,  235  U.  S. 
55,  59  L.  Ed.  129. 

Of  course  the  certificate  must  be  made  before  the  case  is  decided, 
and  may  be  requested  if  court  does  not  act  of  itself.  Dickinson  v. 
U.  S.,  174  Fed.  808,  98  C.  C.  A.  516;  Cella  v.  Brown,  144  Fed.  743,  75 
C.  C.  A.  608.  But  contra  on  the  right  to  request.  L.  &  N.  R.  Co.  v. 
Pope,  74  Fed.  1,  20  C.  C.  A.  253. 

For  illustrative  cases  setting  forth  certificates  in  whole  or  in  part, 
see  Seim  v.  Hurd,  232  U.  S.  420,  58  L.  Ed.  667;  Quinlan  v.  Green  Co., 
205  U.  S.  410,  51  L.  Ed.  860;  Hills  v.  Hoover,  220  U.  S.  329,  55  L.  Ed. 
485;  U.  S.  V.  Sherman  Co.,  237  U.  S.  146,  59  L.  Ed.  883;  U.  S.  v. 
Midwest  Oil  Co.,  236  U.  S.  459,  59  L.  Ed.  673;  Burke  v.  Sou.  Pac.  Co., 
234  U.  S.  669,  58  L.  Ed.  1527.  As  to  form,  see  Hertz  v.  Woodman, 
218  U.  S.  205,  54  L.  Ed.  1001;  Quinlan  v.  Green  Co.,  205  U.  S.  410,  51 
L.  Ed.  860. 

When  the  first  certificate  has  been  rejected  because  of  form,  the 
questions  may  be  recertified.  Hallowell  v.  U.  S.,  221  U.  S.  317,  55 
L.  Ed.  750.  Even  upon  argument  in  the  Supreme  Court  a  record  fact 
omitted  may  be  stipulated  into  the  certificate.  Pa.  Lumbermens'  Co. 
V.  Meyer,  197  U.  S.  407,  49  L.  Ed.  810. 

Supreme  Court  Rule  37  relates  to  certiorari  to  bring  up  the  whole 
record  in  a  case  where  a  certificate  has  been  made.  See  also,  Loewe 
V.  Lawlor,  208  U.  S.  274,  52  L.  Ed.  488. 

Where  the  certificate  from  the  Circuit  Court  of  Appeals  blends 
statements  of  fact  and  of  law,  or  fails  to  make  a  distinction  between 
facts  which  are  merely  evidential  and  those  which  are  ultimate,  it 
affords  no  basis  for  action  by  the  Supreme  Court  under  Judicial 
Code,  Sec.  239,  and  the  certificate  will  be  dismissed.  Cleveland-Cliflfs 
Co.  V.  Arctic  Iron  Co.,  248  U.  S.  178,  63  L.  Ed.  198.  Likewise,  dis- 
missal will  be  ordered,  where  the  certificate  is  incomplete  in  itself 
and  makes  reference  to  the  transcript  and  briefs  transmitted  with  the 
certificate.     Dillon  v.  Strathearn  Co.,  248  U.  S.  1^,  63  L.  Ed.  199. 
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No.  1971. 

Order  to  File,  Enter  of  Record  and  to  Transmit  Certificate  of 

Questions  to  Supreme  Court  of  the  United  States 

(Another  Form). 

[Caption.] 

In  the  above  entitled  cause  certain  questions  having  arisen 
on  the  record,  upon  which  this  court  desires  the  instruction 
of  the  Supreme  Court  of  the  United  States  as  provided  by 
law,  and  a  certificate  of  such  questions  having  been  prepared 
and  duly  signed,  it  is  now  here  ordered  by  this  court  that 
such  certificate 'be  filed  and  entered  of  record'  in  this  court, 
and  that  the  original  of  said  certificate  be  duly  certified  by 
the  clerk  of  this  court  and  that  it  be  by  him  duly  transmitted 
to  the  Supreme  Court  of  the  United  States  for  its  action 
thereon. 


No.  1972. 

Certificate  of  Question   of   Removal  by  a  Circuit  Court   of 
Appeals  to  the  Supreme  Court  for  Instruction,  (1) 

[Caption  in  Circuit  Court  of  Appeals.] 

There  arises  in  this  case  a  question  of  law  upon  which 
this  court  desires  the  instruction  of  the  Supreme  Court  for 
its  proper  decision. 

It  is,  therefore,  ordered,  that  the  statement  and  question 
here  following  be  certified  to  the  Supreme  Court  as  provided 
by  Judicial  Code,  Sec.  239. 

The  plaintiff,  a  citizen  of  the  state  of  Ohio,  brought  suit 
in  a  Common  Pleas  Court  of  the  state  of  Ohio,  to  recover 
damages  for  a  personal  injury  sustained  by  him  agamst  the 
Central  Ohio  Railroad  Company  as  reorganized,  a  corporation 
of  the  state  of  Ohio,  and  against  John  K.  Cowen,  and  Oscar 
G.  Murrey,  as  receivers  for  the  Baltimore  &  Ohio  Railroad 
Company,  a-  corporation  of  the  state  of  Maryland.  The  peti- 
tion averred  that  the  injuries  suffered  by  him  were  sustained 
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m  consequence'  of  his  wrongful  and  violent  ejection  from  a 
inoving  passenger  train  which  he  had  boarded  for  the  pur- 
pose of  becoming  a  passenger  thereon.  The  petition  avers  that 
the  railroad  owned  by  the  defendant,  the  Central  Ohio  Rail- 
road Company,  has  been  long  under  a  lease  to  the  Baltimore 
iz  Ohio  Railroad  Company.  That  said  Cowen  and  Murrey 
had.  been  appointed  receivers  of  the  property  of  the  Baltimore 
&  Ohio  Railroad  Company  and  as  such  placed  in  possession 
of  same  including  its  leasehold  interest  in  said  Central  Ohio 
Railroad  Company,  under  a  decree  of  the  United  States  Cir- 
cuit Court.  The  train  from  which  the  plaintiff  was  so  ejected 
was  a  train  operated  by  the  said  receivers  on  the  railroad  of 
the  said  Central  Ohio  Railroad  Company.  The  joint  liabili- 
ty of  the  said  Central  Ohio  Railroad  Company,  as  reorganized 
and  the  said  receivers  to  the  plaintiff  is  based  upon  section 
3305  of  the  Revised  Statutes  of  Ohio,  which  provides  that  "the 
company  to  whom  any  railroad  is  leased  if  a  corporation  of 
any  other  state,  shall  be  subject  to  all  the  restrictions,  disabili- 
ties, and  duties  of  a  railroad  company  incorporated  within  this 
state;  and  notwithstanding  such  lease  the  corporation  of  this 
state,  lessor  therein,  shall  remain  liable  as  if  it  operated  the 
road  itself,  and  both  the  lessor  and  lessee  shall  be  jointly  liable 
upon  all  rights  of  action  accruing  to  any  person  for  any  negli- 
gence or  default  growing  out  of  the  operation  and  mainte- 
nance of  such  railroad,  or  in  anywise  connected  therewith,  and 
may  be  jointly  sued  in  any  of  the  courts  of  this  state  of  proper 
jurisdiction,  and  prosecuted  to  final  judgment  therein  as  in 
other  cases  of  joint  liability;  and  provided  that  service  may 
be  had  upon  said  companies,  or  either  of  them,  by  the  service 
of  process  upon  any  officer  or  agent  of  either  of  said  com- 
panies." 

The  ad  damnum  clause  of  the  petition,  laid  the  damage  sus- 
tained at  $20,000.  Upon  the  petition  of  the  said  receivers 
alone,  the  said  suit  was  seasonably  removed  into  the  District 
Court  of  the  United  States  for  the  proper  district.  The  peti- 
tion as  ground  for  removal  averred  that  '"this  cause  is  a  suit 
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of  a  civil  nature,  between  Daniel  J.  Mahoney,  as  plaintiff, 
who  was  at  the-  time  of  the  institution  of  this  suit  and  still 

is  a  citizen  of  the  state  of  Ohio,  residing  at and  your 

petitioners,  John  K.  Cowen  and  Oscar  G.  Murrey,  as  receivers 
of  the  Baltimore  &  Ohio  Railroad  Company,  and  The  Centi-al 
Ohio  Railroad  Company,  as  reorganized,  as  defendants,  but 
the  defendant  herein.  The  Central  Ohio  Railroad  Company, 
as  reorganized,  has  no  interest  or  liability  jointly  with  the 
said  receivers  of  the  Baltimore  &  Ohio  Railroad  Company; 
that  the  said  John  K.  Cowen  and  Oscar  G.  Murrey,  as  such 
receivers  were  at  the  time  of  the  institution  of  this  suit,  and 
still  are,  citizens  of  the  state  of  Maryland,  residing  at  Balti- 
more city,  in  said  state." 

The  Central  Ohio  Railroad  Company,  as  reorganized,  did 
not  join  in  this  petition  for  removal  and  there  was  no  aver- 
ment or  facts  showing  any  separable  controversy  wholly  be- 
tween the  said  receivers  and  the  said  plaintiff,  but  upon  the 
contrary  the  suit  was  against  the  Central  Ohio  Railroad  Com- 
pany and  the  receivers  as  jointly  liable  for  the  tort  by  which 
the  plaintiff  had  suffered. 

The  defendant  in  error  entered  a  motion  in  the  Circuit  Court 
to  remove  the  cause  to  the  Circuit  Court  for  want  of  jurisdic- 
tion, but  this  motion  was  never  acted  upon.  There  was  a 
jury  and  verdict  and  a  joint  judgment  against  the  said  Cen- 
tral Ohio  Railroad  Company  as  reorganized  and  the  said  Cow- 
en and  Murrey,  as  receivers  of  the  Baltimore  &  Ohio  Railroad 
Company  for  $4,500.  Errors  were  assigned  going  to  the  mer- 
its of  the  case  but  none  in  respect  to  the  jurisdiction  of  the 
court.  Upon  the  argument  of  the  case  in  this  court  the  plain- 
tiffs in  error  raised  the  point  that  the  suit  ha'd  been  im- 
properly removed  from  the  state  court  and  moved  this  court 
to  reverse  the  judgment  and  direct  the  cause  be  remanded  to 
the  state  court  as  improperly  removed. 

The  court  entertaining  grave  doubt  as  to  the  jurisdiction 
of  the  District  Court  certifies  to  the  Supreme  Court  for  its 
instruction,  this  question : 
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"First.  Is  a  suit  removable  from  a  state  court  to  a  United 
States  court  upon  the  petition  of  the  receivers  alone  when  the 
action  is  against  receivers  appointed  by  a  United  States  court 
and  also  against  a  corporation  created  under  the  laws  of  the 
state  of  which  the  plaintiff  is  a  citizen,  when  the  action  is  a 
single  action  against  both  defendants  for  a  joint  tort." 

H.  L., 
W.  D., 
H.S., 
Judges  of  the  United  States  Circuit  Court  of  Appeals  for 
the Circuit  sitting  in  said  case. 

(l)  Taken  from  the  records  in  Central  Ohio  R.  R.  Co.  vs.  Mahoney, 
183  U.  S.  694. 


No.  1973. 

Certificate  of  Question  in  a  Bankruptcy  Proceeding  by  a  Clir- 
cuit  Court  of  Appeals  to  the  Supreme  Court. 

{^Caption  in  the  Circuit  Court  of  Appeals.^ 

This  is  an  appeal  from  the  District  Court  for  the  Western 
District  of  Tennessee,  sitting  as  a  court  of  bankruptcy,  disal- 
lowing a  claim  filed  by  the  appellants  against  the  bankrupt  es- 
tate exceeding  five  hundred  dollars  in  amount.  From  the  tran- 
script of  the  record  it  appears : 

First.  That  the  Langstaff  Hardware  Company  is  a  mercan- 
tile corporation,  organized  under  the  general  law  of  Tennessee, 
providing  for  the  organization  of  such  corporations,  which 
was  engaged  in  carrying  on  a  general  hardware  business  at 
Memphis,  in  the  Western  District  of  Tennessee. 

Second.  Being  embarrassed,  it,  on  the  r  3th  day  of  August, 
1900,  made  a  general  deed  of  assignment,  under  the  general 
assignment  law  of  Tennessee,  by  which  it  conveyed  to  one  C. 
W.  Griffith,  as  assignee,  all  of  its  corporate  property  of  every 
kind,  for  the  equal  benefit  of  all  its  creditors.    The  assignee  ac- 
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cepted  the  trust  and  qualified  by  executing  bond  and  taking 
the  oath  prescribed  by  the  Tennessee  Statute,  and  entered  into 
possession  of  all  the  assigned  estate.  This  deed  of  assignment 
provided  that  the  assignee  should  pay  "reasonable  counsel  and 
attorney's  fees  for  preparing  this  deed  and  for  advice  and  serv- 
ice to  be  furnished  and  rendered  him  in  the  course  of  the  ad- 
ministration of  the  trust  hereby  created."  Within  four  months 
after  this  deed  of  assignment  the  Langstaff  Hardware  Com- 
pany, upon  a  petition  by  its  creditors,  was  adjudicated  a  bank- 
rupt, and  this  deed  set  aside  as  in  contravention  of  the  bank- 
rupt law.  A  trustee  was  duly  chosen,  who  has  taken  posses- 
sion of  tne  assigned  assets  of  the  bankrupt. 

Third.  The  appellants  filed  a  claim  against  the  bankrupt  es- 
tate for  professional  services  rendered  the  bankrupt  in  prepar- 
ing the  said  deed  of  general  assignment,  and  the  assignee  there- 
under in  advising  and  counseling  nim  in  respect  of  his  duties 
and  in  defending  a  suit  brought  to  wind  up  the  corporation 
in  a  State  Chancery  Court,  and  for  services  rendered  the  as- 
signee in  resisting  the  adjudication  of  bankruptcy. 

The  items  of  this  claim  were  as  follows : 
(a)   For  services  rendered  the  corporation  in  prepar- 
ing the  general  assignment $500  00 

(fc)   For  general  advice  and  counsel  to  the  assignee 

in  respect  to  the  duties  of  his  trust 250  06 

(c)  For  legal  services  in  defense  of  a  suit  brought  in  a 
state  court,  wherein  it  was  sought  to  have  the 
corporation  wound  up  as  an  insolvent  corpora- 
tion, and  its  assets  distributed  under  the  orders 

and  decrees  of  the  court 100  oc 

((f)  For  services  rendered  by  employment  of  the  as- 
signee in  resisting  an  adjudication  of  bank- 
ruptcy against  the  Langstaff  Hardware  Com- 
pany      300  00 

The  appellants  asserted  and  claimed  that  each  of  said  items 
constituted  a  prior  charge  upon  the  assets  and  asked  to  have 
same  paid  by  the  trustee  in  preference  to  the  unsecured  credi- 
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tors.     The  trustee  and  certain  creditors  excepted  to  each  item- 
of  this  account. 

The  referee,  upon  the  evidence,  found  and  certified  that  the 
services  had  been  rendered  as  claimed  and  were  reasonably 
worth  the  amount  claimed,  but  that  the  same  did  not  consti- 
tute expenses  allowable  as  a  preference  and  were  not  otherwise 
a  lien.  He  allowed  the  item  of  $500.00  as  an  unsecured  claim 
against  the  bankrupt,  but  disallowed  the  other  items  as  not 
being  debts  of  the  bankrupt.  His  order  was  duly  excepted  to 
and  the  questions  certified  to  the  court  in  due  form.  The  Dis- 
trict Judge  sustained  the  referee  so  far  as  he  held  the  claims 
to  be  non-preferential  and  adjudged  that  none  of  the  items  con- 
stituted a  debt,  provable  for  any  purpose  against  the  bankrupt 
estate."  From  this  judgment  the  appellants  have  appealed  and 
assigned  error. 

Upon  this  state  of  facts  this  court  desires  the  instruction  of 
the  Supreme  Court,  that  it  may  properly  decide  the  questions 
of  law  thtis  arising : 

First.  Is  a  claim  for  professional  services  rendered  to  a 
bankrupt  corporation  in  the  preparation  of  a  general  assign- 
ment, valid  under  the  law  of  Tennessee,  entitled  to  be  paid  as 
a  preferential  claim  out  of  the  estate  of  the  corporation  in 
the  hands  of  a  trustee  in  bankruptcy,  when  the  corporation 
was  adjudicated  an  involuntary  bankrupt  within  four  months 
after  the  making  of  the  assignment,  and  the  assignment  set 
aside  as  in  contravention  of  the  bankrupt  law  ? 

Second.  Is  a  claim  for  professional  advice  and.  legal  services 
rendered  such  an  assignee,  prior  to  an  adjudication  of  bank- 
ruptcy against  the  assignor,  the  assignment  providing  that 
the  costs  and  expenses  of  administering  the  trust  should 
be  first  paid,  entitled  to  be  proven  as  a  preferential  claim 
against  the  bankrupt  estate? 

Third.  Is  a  claim  against  such  an  assignee  for  legal  serv- 
ices rendered  at  his  employment  in  resisting  an  adjudication 
of  involuntary  bankruptcy  against  the  assignor,  allowable  as 
a  preferential  claim  when  the  necessary  effect  of  the  adjudi- 
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cation  would  be  to  set  aside  the  assignment  under  which  the 
assignee  was  acting? 

Fourth.  If  not  entitled  to  be  allowed  as  preferential  claims, 
may  either  of  the  items  described  in  the  foregoing  questions 
be  proven  as  unsecured  debts  of  the  bankrupt  corporation? 

It  is,  therefore,  ordered  that  a  copy  of  this  certificate,  un- 
der the  seal  of  the  court,  be  filed  with  the  clerk  of  the  Su- 
preme Court,  at  Washington. 

H.  L., 
W.  D., 
H.  S., 
Judges  of  the  United  States  Circuit  Court  of  Appeals  for 
the Circuit  sitting  in  said  cause. 

(1)  Taken  from  the  record  in  Randolph  v.  Scruggs,  Trustee,  etc., 
190  U.  S.  533. 


No.  1974. 

Certificate  of  Questions  of  Law  Concerning  Conflict  of  Laws, 
Application  of  Fourteenth  Amendment,  and  Enforce- 
ability of  Contract  in  Federal  Court  Denied 
in  State  Court. 

[Caption  in  Circuit  Court  of  Appeals.] 

The  Eastern  Building  and  Loan  Association  of  Syracuse, 
N.  Y.,  is  a  corporation  organized  under  the  laws  of  the 
state  of  New  York  for  the  purpose  and  with  the  power  of 
conducting  a  general  building  association  business  in  New 
York  and  other  states.  Its  plan  of  organization  js  similar  to 
that  generally  adopted  by  such  associations.  Subscribers  to 
its  stock  pay  $i  initiation  fee  for  each  share  of  $ioo  and  75 
cents  per  month  as  dues  on  each  share  and  certain  fines  on 
default,  and  when  the  whole  amount  of  dues  and  dividends 
paid  in  amount  to  $100,  the  holder  is  entitled  to  withdraw  the 
same.  Borrowing  members  receive  par  value  of  their  shares 
in  advance  and  secure  their  compliance  with  requirements  as 
to  dues,  fines  and  interest  by  mortgage  or  otherwise.     Prior 
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to  March  26,  1891,  the  association  had  a  soliciting  agent  in 
Memphis,  Tennessee,  whose  duty  it  was  to  soHcit  persons  to 
become  members  of  the  association  and  to  subscribe  to  its 
stock.  The  agent  had  no  authority  to  accept  appheations  for 
membership  or  subscriptions  for  stock  but  only  the  authority 
to  transmit  them  by  mail  to  the  office  of  the  company  in  Syra- 
cuse, New  York,  where  they  were  accepted  or  rejected  by  the 
Board  of  Directors  of  the  association.  Three  months  after 
a  person  had  subscribed  for  stock,  and  the  stock  had  been  is- 
sued to  him,  he  was,  by  the  by-laws  of  the  association,  per- 
mitted to  apply  for  an  advance  of  the  nominal  par  value  of 
his  shares  or,  in  effect,  a  loan.  This  application  was  forward- 
ed through  the  soliciting  agent  to  the  company  at  Syracuse 
together  with  the  certificate  of  stock,  already  issued,  as  a 
pledge  and  a  statement  of  the  value  of  the  property  which 
it  was  proposed  to  mortgage  to  secure  the  loan.  The  appli- 
cation was  accompanied  by  a  recommendation  of  what  was 
called  "the  local  board"  in  regard  to  the  wisdom  of  the  loan. 
The  local  board  consisted  of  certain  stockholders  of  the  asso- 
ciation living  at  the  applicant's  place  of  residence  who  had 
been  elected  by  all  the  resident  stockholders,  and  whose  duty  it 
was  to  advise  the  association  at  Syracuse  concerning  the  value 
of  the  property  offered  and  the  character  of  the  applicant. 
The  local  board  had  officers,  one  of  whom  was  a  treasurer 
through  whom  members  might,  if  they  desired,  forward  pay- 
ments due  to  the  association  at  Syracuse,  but  the  by-laws  stated 
that  in  so  doing  the  local  treasurer  was  acting  as  agent  for  the 
stockholders  and  not  for  the  association.  Another  by-law  pro- 
vided that  all  payments  should  be  made  to  the  secretary  of 
the  association  at  the  home  office  in  registered  letter,  express 
or  money  order  or  drafts. 

On  the  second  day  of  January,  A.  D.  1891,  H.  L.  Bedford, 
a  resident  and  citizen  of  Shelby  county,  Tennessee,  made  the 
following  application  to  the  association  which  he  delivered  to 
its  soliciting  agent  at  Memphis  to  be  forwarded  to  Syracuse : 


3150  APPELLATE  PROCEEDINGS. 


O.K. 
Supt. 

Cashier. 

Stock. 

A.  F.  I -26-9 1 
Recorded. 

Indexed. 

Filed. 

Mailed. 

46  Shares.  Application  for  Shares  Number  4773 

in  the 

Eastern  Building  and  Loan  Association, 

of  Syracuse,  N.  Y. 

Agent,  J.  H.  T.  Martin. 

I,  H.  L.  Bedford,  of  Bailey,  county  of  Shelby,  state  of  Ten- 
nessee, No.  of  street  or  "P.  O.  Box ;  occupation,  farmer ; 

nereby  apply  for  membership  in  the  Eastern  Building  and 
Loan  Association  of  Syraciise,  Onondaga  county.  New  York, 
and  subscribe  for  46  shares  of  installment  stock. 

I  hereby  agree  to  abide  by  all  the  terms,  conditions  and  by- 
laws contained  or  referred  to  in  the  certificate  of  shares,  and 
will  also  comply  with  all  the  rules  and  regulations  of  said  as- 
sociation, and  do  also  hereby,  in  order  to  facilitate  the  trans- 
action of  business  of  the  Eastern  Building  and  Loan  Associa- 
tion of  Syracuse,  N.  Y.,  make,  constitute  and  appoint  the  sec- 
retary of  said  association  for  me,  in  my  name,  place  and  stead, 
to  appear  and  vote  as  my  proxy  upon  any  and  all  shares  of 
stock  at  any  time  held  by  me,  or  standing  in  my  name  in  said 
association  during  my  absence,  at  any  and  all  meetings  of  stock- 
holders or  directors  and  upon  any  and  all  matters  which  may 
properly  come  before  any  such  meetings  and  attorneys,  one  or 
more  under  him,  from  time  to  time  in  writing  to  appoint, 
hereby  authorizing,  ratifying  and  confirming  all  that  any  said 
attorney,  or  his  substitute,  may  do,  or  cause  to  be  done  as 
such  proxy  by  virtue  hereof.  This  proxy  is  not  in  any  manner 
to  affect  my  right  to  vote  on  all  such  stock  whenever  I  am 
personally  present  at  any  stockholders'  meeting. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
my  seal  this  2d  day  of  January,  A.  D.  1891. 

Signature  of  Applicant,  H.  L.  Bedford,     [Seed.] 

H.  B.  Martin,  witness. 

The  price  of  stock  must  accompany  this  application. 

Endorsed : 
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Instructions  to  Agents. 

This  application  should  always  be  written  in  ink.  All  blank 
places  should  be  filled  correctly  and  plain  to  avoid  any  chance 
of  error  in  the  home  office.  Be  particularly  careful  to  have 
the  name  of  applicant  written  plain  and  spelled  correctly,  and 
where  there  appears  any  possible  chance  for  misreading  any 
word.  Agents  should  use  the  space  at  the  bottom  of  applica- 
tion for  explanation.  The  admission  fee  must  accompany  the 
application  before  the  stock  can  be  written  at  the  home  of- 
fice. 

Send  certificate  of  shares  to : 

Name . 

P.  O. . 

County ,         State . 

On  the  2d  of  February,  1891,  the  certificate  of  stock  was 
issued  by  the  association  and  sent  to  its  soHciting  agent  at 
Memphis  who,  a  few  days  later,  lianded  it  to  Bedford.  The 
certificate  was  in  the  words  following: 

Series  No.  B.  2.     Maturing  August   ist,   1897.     Eastern 
Building  and  Loan  Association  of  Syracuse,  N.  Y. 
Certificate  Number.  Number  of  Shares.  Amount. 

4773  46  $4,600 

This  certifies  that  H.  L.  Bedford,  of  Bailey,  county  of  Shel- 
by and  state  of  Tennessee,  is  hereby  constituted  a  shareholder 
of  the  Eastern  Building  and  Loan  Association  of  Syracuse, 
New  York,  incorporated  under  the  laws  of  the  state  of  New 
York  and  holds  forty-six  shares  therein  of  one  hundred  dol- 
lars each,  and  in  consideration  of  the  membership  fee,  together 
with  agreements  and  statements  contained  in  the  application 
for  membership  in  the  association,  and  full  compliance  with 
the  terms,  conditions  and  by-laws  printed  on  the  front  and 
back  of  this  certificate,  which  are  hereby  referred  to  and  made 
a  part  of  this  contract,  and  the  said  Eastern  Building  and 
Loan  Association  of  Syracuse,  New  York,  agree  to  pay  said 
shareholder  or  his  heirs,  executors,  administrators  or  assigns 
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the  sum  of  one  hundred  doUars  for  each  of  said  shares  at  the 
end  of  seventy-eight  months  from  the  date  hereof  or  in  case 
of  his  death  prior  to  the  expiration  of  seventy-eight  months, 
the  association  will  pay  the  sum  of  all  monthly  installments 
paid  on  this  certificate  with  interest  at  6  per  cent,  per  annum, 
payable  in  the  manner  and  upon  the  conditions  set  forth  in 
said  terms,  conditions  and  by-laws  hereto  attached.  All  pay- 
ments under  this  certificate  are  payable  at  home  office  of  the 
association  at  Syracuse,  New  York,  within  sixty  days  after 
the  acceptance  and  approval  of  satisfactory  proofs.  This  cer- 
tificate of  shares  is  issued  to  and  accepted  by  the  holder  there- 
of upon  the  following  express  terms  and  conditions : 

First.  The  shareholder  agrees  to  pay  or  cause  to  be  paid,  a 
monthly  installment  of  seventy-five  cents  on  each  share  named 
in  this  contract,  the  same  to  be  paid  on  or  befoie  the  last 
Saturday  of  each  month  until  such  share  matures  or  is  with- 
drawn. 

Second.  If  the  shareholder  shall  fail  to  pay  or  cause  to  be 
paid  any  monthly  installment  on  or  before  the  last  Saturday 
of  each  month,  he  shall  pay  a  fine  of  ten  cents  per  share  for 
each  and  every  month  the  payment  may  be  in  arrears. 

Third.  Stock  in  this  association  is  non- forfeitable ;  but  if  a 
monthly  payment  on  any  share  becomes  past  due  and  payable 
for  a  period  of  six  months  or  more,  such  share  shall  be  sold 
at  auction  for  the  purpose  of  paying  the  arrearages.  The 
proceeds  of  the  sale  shall  first  be  used  to  pay  all  back  monthly 
payments  and  fines ;  the  balance  remaining  after  paying  all 
accrued  fines  and  monthly  payments  shall  be  paid  to  the  mem- 
ber in  whose  name  the  stock  stands  at  the  time  of  sale.  If  the 
stock  brings  no  more  than  enough  to  pay  the  accrued  fines 
and  monthly  payments  it  shall  be  bid  in  by  the  association  and 
canceled,  and  the  amount  standing  to  the  credit  thereof  in  the 
loan  fund  shall  be  divided  among  the  other  shares  as  profits. 

Fourth.  Members  may  withdraw  their  monthly  installments 
at  any  time  by  first  giving  thirty  days'  notice,  and  will  receive 
6  per  cent,  annual  interest  on  all  shares  of  six  months'  stand- 
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ing  and  up  to  two  years ;  the  third  year's  7  per  cent. ;  any  time 
after  the  third  year  and  before  maturity  8  per  cent. 

Fifth.  If  a  shareholder  dies  his  personal  representative  may 
withdraw  his  shares  at  any  time  or  continue  on  to  maturity. 

Sixth.  At  stated  period-s  the  profits  arising  from  interest, 
premiums,  fines  and  other  sources,  shall  be  apportioned  among 
the  shareholders  in  good  standing. 

Seventh.  All  payments  must  be  paid  to  an  authorized  agent, 
or  sent  to  the  secretary  at  the  home  office  by  draft,  express  or 
money  order,  or  registered  letter.  Individual  drafts  or  checks 
not  receivable. 

Eighth.  The  association  reserves  the  right  at  any  time  to 
make  an  investigation  in  all  cases  prior  to  the  approval  of 
claims. 

Ninth.  The  by-laws  of  this  association,  which  are  attached 
to  and  indorsed  hereon,  are  a  part  of  this  contract  and  such 
by-laws  and  this  certificate  are  to  be  construed  together  as  part 
of  the  contract  between  the  association  and  the  shareholder. 

Tenth.  No  shares  shall  be  assignable  or  transferable  on  the 
books  of  the  association,  except  by  the  shareholder  paying  a 
transfer  fee  of  two  dollars  for  entering  the  same,  and  upon  con- 
sent of  the  association,  indorsed  thereon  by  the  secretary  after 
all  dues  and  claims  on  the  same  have  been  paid. 

Eleventh.  It  is  agreed  by  all  shareholders  of  this  associa- 
tion that  desire  loans,  that  all  money  in  the  loan  fund  shall  be 
sold  at  a  uniform  rate  of  ten  per  cent,  bid  as  premiums  on  all 
loans. 

Twelfth.  No  shareholder  shall  have  any  claim  to  any  inter- 
est in  the  affairs,  assets  or  funds  of  this  association,  nor  the 
control  of  them,  except  as  above  specifically  set  forth,  and  as- 
sumes no  further  liability  of  any  kind  whatsoever  except  as 
hereafter  described. 

Thirteenth.  In  every  case  where  this  contract  shall  cease 
and  determine,  or  become  null  and  void,  then  all  pa5rments 
made  thereon  shall  become  forfeited  to  the  association. 

Fourteenth.  Any   action  brought   against   this   association 
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shall  be  commenced  within  six  months  after  filing  proofs,  and 
in  the  county  of  Onondaga  and  state  of  New  York. 

Fifteenth.  No  agent  has  authority  to  change  this  contract 
in  any  way,  and  the  association  assumes  no  obligation  for  any 
statements  not  contained  in  its  printed  literature. 

Given  under  the  seal  of  said  association  at  Syracuse,  New 
York,  the  second  day  of  February,  A.  D.  1891. 

H.  H.  Loomis,  President, 

ISeal.l  Jno.  J.  W.  Reynolds, 

Secretary  and  General  Manager. 

Attached  to  this  were  the  by-laws  of  which  only  the  fol- 
lowing are  deemed  material : 

Article  I. 

Sec.  3.  The  principal  place  of  business  of  this  association 
shall  be  located  at  Syracuse,  N.  Y.,  but  the  branches  or 
agencies  may  be  located  and  business  done  in  any  part  of  the 
state  of  New  York,  or  in  any  other  state  or  territory  of  the 
United  States  where  no  legal  prohibition  exists,  by  authority  of 
the  Board  of  Directors,  to  be  evidenced  by  a  vote  of  a  ma- 
jority of  the  board,  and  spread  upon  its  records. 

Article  IV. 

Sec.  I.  The  annual  meeting  of  the  stockholders  shall  be 
held  at  the  home  office  of  the  association  on  the  second  Mon- 
day of  May  of  each  year  commencing  with  the  year  1891,  be- 
tween 2  and  4  o'clock  p.  m.,  of  which  due  notice  shall  be  given 
according  to  law. 

Article  XIX. 
Contract  of  Members. 

Sec.  I.  The  terms  and  conditions  expressed  in  the  certifi- 
cate of  stock,  in  connection  with  the  application  for  member- 
ship and  the  by-laws  of  the  association,  form  the  contract  be- 
tween the  association  and  each  shareholder  therein. 

Sec.  16.  All  remittances  for  advance,  installments,  pre- 
miums, monthly  installmehts,  fines  and  penalties,  interest  and 
premiums,  and  all  other  payments,  shall  be  made  to  the  secre- 
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tary  of  the  association  at  the  home  office,  and  in  registered 
letter,  express  or  money  order  or  drafts.  Individual  checks 
shall  not  be  received. 

Article  XVI. 
Local  Boards. 

Sec.  I.  Whenever  sufficient  stock  has  been  sold  in  any 
town  to  make  it  advisable  the  members  residing  in  each  town 
may  organize  a  local  board  or  branch  of  the  association.  The 
officers  of  the  local  organization  shall  consist  of  a  board  of 
from  five  to  nine  directors,  from  whose  number  shall  be  elected 
a  president,  secretary  and  treasurer  (combined)  and  attorney; 
all  of  whom  must  be  shareholders  in  the  association;  these  of- 
ficers shall  hold  office  one  year  and  until  their  successors  are 
elected. 

Sec.  2.  The  traveling  agents  of  the  association  are  given 
authority  to  appoint  the  first  officers  of  the  local  board.  Pro- 
vided, however,  that  officers  so  appointed  shall  only  hold  office 
until  the  members  of  the  local  board  meet  and  elect  their  suc- 
cessors. 

Sec.  3.  It  shall  be  the  duty  of  the  officers  of  the  local  board 
to  pass  on  all  applications  for  loans  which  are  received  by  the 
association  from  members  residing  in  the  town  where  such  lo- 
cal board  is  located,  and  to  protect  the  interest  of  the  associa- 
tion in  all  practicable  ways. 

Sec.  4.  Members  may,  if  they  so  desire,  make  monthly  pay- 
ments on  stock  to  the  local  treasurer.  But  such  local  treas- 
urer shall  be  deemed  to  be  the  agent  of  the  members,  and  not 
of  the  association. 

Sec.  5.  As  soon  as  the  officers  of  the  local  board  have  been 
appointed  or  elected,  and  the  names  of  such  officers  have  been 
certified  to  the  association  by  a  traveling  agent  or  by  the  local 
secretary,  a  local  board  charter  shall  be  issued  to  $uch  board. 

Sec.  6.  The  president  of  the  local  board  shall  call  a  meeting 
thereof  whenever  three  members  shall  request  him  so  to  do. 

On  the  20th  of  March,  1891,  Bedford  made  application  for 
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a  preference  for  an  advance  which  was  forwarded  through  the 
same  soliciting  agent  to  Syracuse.  Bedford  described  in  de- 
tail the  real  estate  upon  which  he  proposed  to  give  the  asso- 
ciation a  mortgage.  This  application  was  approved  May  i8, 
1 89 1,  by  the  Board  of  Directors  at  Syracuse.  Bedford  then 
applied  on  June  20th  for  the  loan  in  the  letter  following : 

Application  for  an  Advance. 
To  the  Board  of  Directors  of  the  Eastern  Building  and  Loan 
Association  of  Syracuse,  N.  Y. : 

Grentlemen :  At  a  regular  meeting  of  your  board,  held  May 
18,  1 89 1,  having  obtained  the  preference  for  an  advance  on 
forty-six  shares  of  No.  4773  of  your  association,  at  a  premium 
of  ten  per  cent.,  I  now  respectfully  request  the  advance  be 
granted.  I  hereby  agree  to  comply  with  the  charter  and  by- 
laws of  your  association  and  all  requirements  defined  by  your 
committee  of  the  Board  of  Directors. 

H.  L.  Bedford, 

Applicant. 

Witness : 

J.  H.  T.  Martin. 

This  letter  was  accompanied  by  a  mortgage  to  the  associa- 
tion, duly  executed  and  acknowledged  by  Bedford  and  wife 
before  a  notary  in  Shelby  county,  Tennessee,  of  the  land  in 
that  county  previously  tendered  as  security.  The  mortgage 
had  been  duly  recorded  in  Shelby  county. 

The  defeasance  clause  of  the  mortgage  was  as  follows : 

"This  grant  is  intended  as  security  for  the  payment  of  the 
sum  of  fifty-six  hundred,  eighty-three  and  8-100  dollars,  the 
same  being  the  principal,  interest  and  premium  of  a  loan  from 
said  association,  which  said  loan  was  made  pursuant  to  and 
accepted  under  the  provisions  of  the  by-laws  of  said  associa- 
tion, aiid  which  said  by-laws  have  been  read  by  the  mortgagor, 
H.  L.  Bedford,  and  are  made  a  part  of  this  contract,  which 
said  loan  is  evidenced  and  secured  to  be  paid  by  seventy-eight 
(78)  certain  promissory  notes  of  even  date  herewith,  executed 
by  the  said  H.  L.  Bedford,  payable  to  the  said  association  at  its 
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office  in  Syracuse  as  follows :  One  of  eaph  of  said  notes  to  be 
paid  on  or  before  the  last  Saturday  of  each  and  every  month 
until  all  of  said  seventy-eight  notes  are  fully  paid,  together 
with  the  interest,  and  each  of  said  notes  after  maturity  at  the 
rate  of  six  (6)  per  cent,  per  annum,  payable  semi-annually, 
until  said  notes  are  fully  paid.  And  the  said  mortgagor,  H.  L. 
Bedford,  for  himself  and  his  heirs,  executors,  administrators 
and  assigns  hereby  covenants  and  agrees  with  the  party  of  the 
second  part,  its  successors  and  assigns  to  pay  said  principal, 
interest  and  premiums  at  maturity  and  the  interest  accruing 
on  said  notes  after  maturity  and  all  fines  and  penalties  that  may 
be  imposed  pursuant  to  the  provisions  of  the  constitution  and 
by-laws  of  said  association,  and  also  to  keep  and  perform  all 
promises  and  engagements  made  and  entered  into  with  said 
association  according  to  the  true  intent  and  meaning  of  its  by- 
laws and  articles  of  association,  and  also  to  keep  the  buildings 
erected  and  to  be  erected  upon  said  premises  insured  against 
loss  or  damage  by  fire  in  an  amount  and  in  such  manner  and 
in  such  company  as  shall  be  most  satisfactory  to  the  party  of 
the  second  part,  its  successors  or  assigns,  so  that  the  loss  or 
losses,  if  any,  shall  be  payable  to  it  or  them,  and  from  time  to 
time  when  taken  out  issued  on  said  premises,  which  policies 
shall  contain  the  best  and  most  approved  form  of  mortgage 
clause.  -  And  at  once  to  make  due  proofs  in  case  of  loss  and 
do  all  other  things  required,  deliver  over  to  it  or  them  all  poli- 
cies and  renewals  thereof  by  said  policies,  and  also  pay 
and  discharge  when  due  and  payable  all  taxes,  assess- 
ments, rates  and  other  charges  now  or  hereafter  lev- 
ied or  assessed  upon  said  premiums  and  remove  all  adverse 
claims,  clouds  and  encumbrances,  also  that  until  full  payment 
of  the  money  hereby  secured  nothing  shall  be  done  or  suffered 
whereby  said  premises  shall  be  diminished  in  value  or  any  of 
said  policies  of  insurance  affected  or  vitiated. 

In  case  default  shall  be  made  in  effecting  such  insurance  or 
in  paying,  discharging  or  removing  such  taxes,  assessments, 
rates,  other  charges,  adverse  claims,  claims  or  encumbrances  as 
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aforesaid,  it  shall  be  lawful  for  said  second  party,  its  successors 
or  assigns,  to  effect  such  insurance  and  pay  such  taxes,  assess- 
ments, rates,  other  charges,  adverse  claims,  choses  or  encum- 
brances and  the  amount  so  paid  shall  be  a  lien  on  said  premises 
added  to  the  amount  secured  by  these  presents  and  forthwith 
due  and  payable  without  demand,  with  interest,  and  may  be 
collected  in  the  same  manner  as  the  principal  sum  hereby  se- 
cured. And  it  is  hereby  expressly  agreed  by  and  between  the 
parties  to  these  presents  that  if  default  be  made  in  the  pay- 
mnt  of  any  one  of  said  notes  or  any  part  thereof  as  herein  pro- 
vided or  in  case  of  waste  or  non-payment  of  the  taxes,  assess- 
ments or  impositions  on  said  premises,  or  in  case  of  neglect  or 
refusal  to  keep  the  premises  insured  as  herein  provided  or  in 
case  the  improvements  thereon  shall  not  be  kept  in  good  condi- 
tion or  repair,  or  in  case  of  a  breach  of  any  of  the  covenants 
or  agreements  contained  herein,  or  in  case  of  failure  to  duly 
observe  and  keep  the  by-laws  of  the  said  association  and  in 
either  or  any  of  such  cases,  the  whole  of  the  said  principal 
sum,  interest,  premiums,  fines,  dues  and  costs,  shall  at  once 
become  due  and  payable  at  the  option  of  said  association,  its 
successors  or  assigns,  and  it  shall  be  lawful  for  said  association 
or  its  successors  or  assigns  at  any  time  thereafter  to  sell  the 
said  premises  hereby  granted,  or  any  part  thereof,  in  the  man- 
ner prescribed  by  law  and  out  of  the  moneys  arising  from  such 
sale  to  retain  the  amount  due  and  unpaid  for  principal,  interest, 
premiums,  fines,  dues  and  costs  thereof,  taxes,  assessments,  im- 
positions, insurance  and  other  advances,  together  with  the  costs 
and  charges  of  making  such  sale,  and  the  overplus,  if  any  there 
be,  shall  be  paid  by  the  party  making  such  sale  on  demand  to 
the  said  H.  L.  Bedford,  or  his  heirs  or  assigns.  And  this  con- 
troversy shall  be  void  if  full  payment  of  the  aforesaid  moneys, 
with  principal  and  interest,  be  made  as  hereinbefore  specified, 
and  if  the  aforesaid  covenants  and  each  of  them  be  well  and 
truly  kept  and  performed  as  herein  specified  and  provided." 

The  seventy  notes  were  all  of  the  same  tenor,  mutatis  mur 
tandis,  as  the  following: 
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On  or  before  the  last  Saturday  of  June,  1893,  I  promise  to 
pay  seventy-two  and  86-100  dollars,  ^y2  86-100,  to  the  order 
of  the  Eastern  Building  and  Loan  Association  at  its  ofRce  in 
Syracuse,  N.  Y.  Value  received.  Bailey,  Tenn.,  May  i, 
1891.  H.  L.  Bedford. 

The  business  of  the  association  in  Tennessee  had  been  law- 
ful down  to  March  26,  1891,  when  the  following  act  was 
passed  by  the  legislature  of  Tennessee : 

Chapter  122. 

An  act  to  amend  chapter  31  of  the  acts  of  1877,  declaring 
the  terms  on  which  foreign  corporations  organized  for  mining 
or  manufacturing  purposes  may  carry  on  their  business  and 
purchase,  hold  and  convey  real  and  personal  property  in  this 
state,  so  as  to  make  the  provisions  of  said  act  apply  to  all  for- 
eign corporations  that  may  desire  to  own  property  or  to  do 
business  in  this  state. 

Sec.  I.  Be  it  enacted  by  the  General  Assembly  of  the 
state  of  Tennessee,  That  Chapter  31  of  the  acts  of  1877  be  so 
amended  and  enlarged  as  that  the  provisions  of  said  act  shall 
apply  to  all  corporations  chartered  or  organized  under  the  laws 
of  other  states  or  countries  for  any  purpose  whatsoever  which 
may  desire  to  do  any  kind  of  business  in  this  state. 

Sec.  2.  Be  it  further  enacted.  That  each  and  every  corpora- 
tion created  or  organized  under  or  by  virtue  of  any  government 
other  than  that  of  this  state,  for  any  purpose  whatever,  de- 
siring to  own  property  or  carry  on  business  in  this  state  of  any 
kind  or  character,  shall  first  file  in  the  office  of  the'  secretary 
of  the  state,  a  copy  of  its  charter  and  cause  an  abstract  of  same 
to  be  recorded  in  the.  office  of  the  register  in  each  county  in 
which  such  corporation  desires  or  proposes  to  carry  on  its  busi- 
ness or  to  acquire  or  own  property,  as  now  required  by  section 
2  of  chapter  31  of  acts  of  1887. 

Sec.  3.  Be  it  further  enacted.  That  it  shall  be  unlawful  for 
any  foreign  corporation  to  do  or  attempt  to  do  any  business 
or  to  own  or  to  acquire  any  property  in  this  state  without 
having  first  complied  with  the  provisions  of  this  act,  and  a  vio- 
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lation  of  this  statute  shall  subject  the  offender  to  a  fine  of  not 
less  than  $ioo.  nor  more  than  $500,  at  the  discretion  of  the  jury 
trying  the  case. 

Sec.  4.  Be  it  further  enacted,  That  when  a  corporation 
complies  with  the  provisions  of  this  act  it  shall  then  be,  to  all 
intents  and  purposes,  a  domestic  corporation,  and  may  sue  and 
be  sued  in  the  courts  of  this  state,  and  subject  to  the  jurisdic- 
tion of  the  courts  of  this  state  just  as  though  it  were  created 
under  the  laws  of  this  state. 

Sec.  5.  Be  it  further  enacted.  That  when  such  corporation 
has  no  agent  in  this  state  upon  whom  process  may  be  served 
by  any  person  bringing  suit  against  such  corporation,  then  it 
may  be  proceeded  against  by  an  attachment  to  be  levied  upon 
any  property  owned  by  the  corporation  and  publication,  as  in 
other  attachment  cases.  But  for  the  plaintiff  to  obtain  an  at- 
tachment he,  his  agent  or  attorney,  need  only  make  oath  of  the 
justness  of  his  claim,  that  the  defendant  is  a  corporation  or- 
ganized under  this  act,  and  that  it  has  no  agent  in  the  county 
where  the  property  sought  to  be  attached  is  situated  upon 
whom  process  can  be  served. 

Sec.  6.  Be  it  further  enacted,  That  said  chapter  31  of  the 
Acts  of  1877,  except  in  so  far  as  the  same  is  amended,  en- 
larged and  extended  by  this  act,  be  and  the  same  is  declared 
to  be  in  full  force. 

Sec.  7.  Be  it  further  enacted.  That  this  act  take  effect 
from  and  after  its  passage,  the  public  welfare  requiring  it. 

Passed  March  21,  1891. 

Thomas  R.  Myers, 
Speaker  of  the  House  of  Representatives. 
W.  C.  Dismukes, 
Speaker  of  the  Senate. 

Approved  March  26,  1891. 

John  P.  Buchanan,  Governor. 

Upon  the  same  date  an  act  was  passed  concerning  building 
associations.  The  part  thereof  relating  to  foreign  building  as- 
sociations was  as  follows:     (Chapter  2  of  the  Acts  of  1891.) 
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Sec.  3.  Be  it  further  enacted,  That  no  building  and  loan 
association  organized  under  the  laws  of  any  other  state,  terri- 
tory or  foreign  government,  shall  do  business  in  this  state  un- 
less said  association  shall  (deposit  and  continually  thereafter) 
keep  deposited  in  trust  for  all  of  its  members  and  creditors, 
with  some  responsible  trust  company,  or  with  some  state  of- 
ficer of  this  or  some  other  state  of  the  United  States,  mort'^ 
gages  (or  other  securities)  received  by  it  in  the  usual  course 
of  its  business  amounting  to  not  less  than  twenty-five  thous- 
and ($25,000)  dollars  nor  more  than  fifty  thousand 
($50,000)  dollars,  at  the  discretion  of  the  state  treasurer. 
All  of  the  personal  obligations  of  its  members  taken  in  the 
ordinary  course  of  business  of  such  association  and  secured 
on  first  mortgage  on  real  estate,  all  dividends  and  interest 
which  may  accrue  on  securities  held  in  trust,  as  aforesaid,  by 
the  trust  company  or  the  state,  as  provided  herein,  and  all  dues 
or  monthly  payments  which  may  become  payable  on  stock 
pledged  as  security  for  loans,  the  mortgages  for  which  are  on 
deposit  in  accordance  with  the  provisions  of  this  act,  may  be 
collected  and  retained  by  the  association  depositing  such  secur- 
ities or  mortgages  so  long  as  such  association  remains  solvent, 
and  faithfully  performs  all  contracts  with  its  members.  Any 
securities  on  deposit,  as  provided  herein  may  from  time  to 
time,  be  withdrawn,  if  others  of  equal  value  are  substituted 
therefor.  Every  building  and  loan  association  organized  un- 
der the  laws  of  any  state,  territory  or  foreign  government 
shall,  before  commencing  to  do  business  in  this  state. 

First.  File  with  the  treasurer  of  this  state  a  duly  authenti- 
cated copy  of  its  charter  or  articles  of  incorporation. 

Second.  File  with  the  treasurer  of  this  state  the  certificate 
of  the  proper  state  officer  of  another  state  or  the  president  and 
treasurer  of  some  responsible  trust  company  certifying  that  it 
has  on  deposit  securities,  not  less  than  $25,000,  taken  in  the 
regular  course  of  business  as  mentioned  in  this  act,  in  trust  for 
all  the  members  and  creditors  of  such  building  and  loan  asso- 
ciation. 
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Third.  File  with  the  state  treasurer  a  duly  authenticated 
copy  of  a  resolution  adopted  by  the  board  of  directors  of  such 
association  stipulating  and  agreeing,  that  if  any  legal  process 
affecting  such  association  be  served  on  said  state  treasurer,  and 
a  copy  thereof  be  mailed,  postage  prepaid,  by  the  party  pro- 
curing the  issuing  of  the  same,  or  his  attorney,  to  said  asso- 
ciation, addressed  to  its  home  office,  then  such  service  and 
mailing  of  such  process  shall  have  the  same  effect  as  personal 
service  on  said  association  of  this  state. 

Fourth.  Pay  the  state  treasurer  twenty-five  ($25)  dollars 
as  fees  for  filing  the  papers  mentioned  in  this  section. 

Sec.  7.  Be  it  further  enacted :  No  officer,  director  or  agent 
of  any  foreign  building  and  loan  association  shall,  in  this 
state,  solicit  subscriptions  to  the  stock  of  such  association,  or 
sell,  or  knowingly  cause  to  be  sold  or  issued,  to  a  resident  of 
this  state  any  stock  of  an  association  while  said  association 
has  not  on  deposit  securities  as  required  by  section  3  of  this 
act,  or  before  said  association  has  complied  with  all  the  pro- 
visions of  this  act.  License  to  agents  of  such  companies  or 
associations  shall  be  issued  by  the  treasurer  annually,  on  the 
first  of  January  and  said  treasurer  is  authorized  to  collect 
from  each  agent  for  said  license  $2  fee.  Any  violation  hereof 
shall  be  deemed  a  misdemeanor,  and  upon  conviction  shall  be 
punished  by  a  fine  of  not  less  than  ten  dollars  or  more  than 
fifty  dollars. 

The  association  filed  its  charter  with  the  secretary  of  the 
state  of  Tennessee  on  the  nth  day  of  August,  1893,  and  filed 
an  abstract  of  the  same  in  the  office  of  the  register  of  Shelby 
county  on  August  15,  1893.  The  association  did  not  comply 
with  the  building  association  laws  quoted  above  in  any  respect. 

There  is  no  evidence  that  the  association  solicited  stock 
subscriptions  after  March  26,  1891,  but  it  does  appear  that 
it  made  several  loans  of  the  same  kind  as  the  Bedford  loan 
stock  already  subscribed  for,  after  that  date. 

The  Supreme  Court  of  Tennessee  has  decided  that  notes  and 
a  mortgage  executed  under  similar  circumstances  and  made 
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payable  in  Minnesota  are  Minnesota  contracts,  but  that  they 
are,  nevertheless,  void  in  Tennessee  and  can  not  be  enforced  in 
the  courts  of  Tennessee.  United  States  Savings  &  Loan  Com- 
pany vs.  Miller,  47  Southwestern  Rep.  17,  affirmed  on  appeal 
by  Supreme  Court,  December  18,  1897,  without  written 
opinion. 

Bedford  defaulted  in  his  payments  on  the  notes  and  the  as- 
sociation filed  a  bill  in  equity  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Tennessee  to  fore- 
close the  mortgage  and  collect  the  amount  due  under  his  con- 
tract. The  defendant,  Bedford,  answered  averring  that  the 
notes  and  mortgage  were  in  violation  of  the  above  quoted 
laws  of  Tennessee  and  were  void  and  could  not  be  enforced. 

This  court,  being  in  doubt  upon  the  questions  thus  raised, 
-  hereby  certifies  to  the  Supreme  Court  the  following  questions 
and  respectfully  requests  answer  to  the  same. 

First  question:  Was  the  validity  of  the  notes  signed  in 
Tennessee  by  the  maker,  manually  delivered  by  him  to  the  so- 
liciting agent  of  the  association  at  Memphis  to  be 
transmitted  to  the  association  at  Syracuse  for  the  acceptance 
of  the  association  at  that  place  and  payable  at  Syracuse,  to  be 
determined  by  the  laws  of  Tennessee  or  of  New  York? 

Second  question:  Was  the  validity  of  the  mortgage  exe- 
cuted and  delivered  unde'r  the  same  circumstances  to  be  deter- 
mined by  the  validity  of  the  note  to  which  it  was  incident, 
or  by  the  law  of  the  state  where  the  land  lay  which  the  mort- 
gage conveyed,  and  which  upon  default  must  be  sold  to  pay 
the  notes? 

Third  question:  May  a  state  by  its  laws  forbidding  the 
transaction  of  business  within  its  borders  annul  the  contracts 
of  its  citizens  entered  into  and  to  be  performed  without  the 
state,  when  those  contracts  are  but  the  consummation  of  the 
inhibited  business  within  the  state,  without  an  infraction  of 
the  14th  amendment  to  the  Constitution  of  the  United  States? 

Fourth  question:  Even  if  a  state  may  by  law  refuse  en- 
forcement of  such  a  contract  in  its  courts,  should  a  Circuit 
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Court  of  the  United  States  sitting  in  the  state  refuse  to  en- 
force it  when  jurisdiction  over  the  parties  exists  by  reason  of 
their  diverse  citizenship?  H.  L., 

W.  D., 
H.  S., 
Judges  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the Circuit  sitting  in  said  case. 

(1)  Taken  from  the  record  in  i^edford  v.  Eastern  Building  &  Loan 
Assn.,  181  U.  S.  227. 


No.  1975. 

Order   Certifying   Questions   to   the  Supreme  Court  of   the 
United  States,  Involving  Conflict  of  Laws,  Applica- 
tion of  Admiralty  or  State  Statutory  Rules  and 
Validity  of  State  Statute. 

[Caption.] 

Pek  Curiam  : 

We  have  decided  to  certify  to  the  Supreme  Court  three 
questions,  any  one  of  which  may  be  controlling;  but  as  two 
of  the  questions  were  not  argued,  and  for  the  purpose  of 
making  clearer  the  difficulties  involved,  we  accompany  our 
statement  of  facts  with  some  explanation  and  discussion. 

The  Zenith  Steamship  Company  was  a  Minnesota  corpora- 
tion, and  w'as  the  owner  of  the  steamer  "Saxona,"  which  was 
registered  at  the  port  of  Duluth,  and  was  engaged  in  freight 
carrying  on  the  Great  Lakes.  Schwede  signed  shipping 
articles  at  Duluth,  whereby  he  became  a  wheelsman  on  the 
boat.  While  such  employment  was  continued  and  while  the 
steamer  was  moored  at  a  dock  in  the  harbor  at  Cleveland, 
Ohio,  the  first  mate  ordered  Schwede  to  climb  up  a  wire 
cable  leading  to  the  top  of  the  foremast.  The  mate  knew 
that  this  was  dangerous  work  and  that  Schwede  was  so 
temporarily  exhausted  from  other  work  just  finished  that  it 
was  unsafe  for  Schwede,  without  rest  to  obey  this  order; 
yet,   it   was    insisted  upon,   and   while   complying,    Schwede 
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because  of  his  exhaustion,  fell  and  was  badly  injured.  To 
recover  the  pecuniary  consequential  damages,  he  brought 
against  the  Zenith  Company  an  action  of  negligence  in  a 
common  law  Ohio  court,  at  Cleveland.  The  defendant 
therein  removed  the  suit,  on  the  ground  of  diversity  of 
citizenship  to  the  United  States  District  Court  for  the  North- 
ern District  of  Ohio.  The  pleadings  were  so  shaped  as  to 
make  clear  that  plaintiff  claimed  liability  upon  the  common- 
law  principles  of  negligence,  and  that  he  sought  to  escape 
the  effect  of  the  common  law  or  maritime  rule  that  the  mate 
was  a  fellow  servant,  by  relying  upon  the  so-called  Norris 
Act,  a  law  of  the  state  of  Ohio,  the  relevant  parts  of  which 
are  copied  in  the  margin,  and  which  provides  that  a  servant 
with  supervisory  powers  shall  not  be  considered  as  a  fellow 
servant  of  the  subordinate  who  is  injured,  but  shall  be 
deemed  a  vice-principal.  The  defendant  insisted  that  it  was 
not  liable — and  this,  because  the  injury  occurred  on  the 
navigable  waters  of  the  United  States,  and  was  governed  by 
the  maritime  law  regulating  the  relations  between  seamen 
and  their  vessel,  and  such  liability  could  not  be  enlarged  by 
a  law  of  the  state  of  Ohio.  The  District  Court  sustained 
the  defendant's  contention  (216  Fed.  566),  and  plaintiff 
brought  error  to  this  court. 

Upon  these  facts  (which  appear  by  demurrer),  the  first 
inquiry  is  whether  the  Norris  Act,  however  general  its  lan- 
guage, was  really  intended  to  reach  and  cover  injuries  hap- 
pening within  the  territorial  limits  of  Ohio  but  to  seamen 
on  board  foreign  or  interstate  ships  temporarily  within  such 
limits.  It  seems  that,  in  the  maritime  law,  there  is  no 
liability  whatever  against  a  vessel  or  its  owners  resulting  in 
favor  of, a  seaman  from  negligence  in  the  operation  of  the 
boat  or  in  the  giving  of  directions  by  its  officers.  Lack  of 
seaworthiness  in  a  vessel  or  fittings  will  support  an  action, 
but  the  whole  subject  of  negligence  as  existing  on  land 
between  master  and  servant  is  unknown  on  board  ship,  and 
so  the  rules  as  to  fellow  servants,  assumption  of  risk  and 
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contributory  negligence  as  a  bar,  are  equally  foreign  to  this 
code  of  law  (City  of  Norwalk,  D.  C,  55  Fed.  98;  The 
Osceola,  189  U.  S.  158).  Neither  the  Norris  Act  nor  the 
sections  of  the  General  Code  which  it  amended  created  a 
liability  in  favor  of  the  servant  against  the  master  for  negli^ 
gence.  Its  several  sections  refer  to  actions  brought  based 
upon  the  then  existing  municipal  law  or  common  law  of 
negligence,  and  assume  to  modify  and  change  that  existing 
code  by  defining  "fellow  servant,"  by  provisions  regarding 
evidence,  by  abolishing  the  fellow  servant  defense  and  the 
defense  of  assumption  of  risk  in  certain  cases,  and  providing 
that,  in  some  cases,  contributory  negligence  rihall  not  be  a 
bar  but  shall  only  affect  the  amount  of  the  recovery,  and 
that  certain  contracts  of  exemption  shall  be  void.  On  one 
hand,  it  may  be  argued  that  these  provisions  are  not  suitable 
for  a  complete  code  upon  the  subject  as  between  vessel  and 
seaman,  and  that  they  are  so  inappropriate  to  the  existing 
maritime  law  as  to  indicate  that  they  are  not  intended  to  be 
incorporated  therein.  On  the  other  hand,  the  language  used 
is  general  and  i?,,  on  its  face,  broad  enough;  many  Ohio 
residents  are  engaged  in  this  general  kind  of  labor;  and  the 
lack  of  remedy  by  the  maritime  law  might  be  an  additional 
reason  for  providing  remedy  by  statute.  It  is  true  several 
sections  refer  to  "boats"  in  the  list  of  places  or  conditions 
named,  but  this  reference  may  be  thought  to  be  fully  enough 
satisfied  by  boats  out  of  commission  or  by  nonmaritime  labor 
in  connection  with  boats  in  commission.  We  think  it  proper 
to  ask  the  opinion  of  the  Supreme  Court  whether  the  statute 
shall  be  taken  as  intended  to  reach  such  negligence  and  such 
injury  as  this  record  shows. 

-  If  it  be  thought  that  the  language  of  the  Ohio  statute 
should  be  taken  as  reaching  the  case,  and  that  the  rules  of 
the  maritime  law  in  this  respect  may  be  changed  by  legisla- 
tion, the  question  is,  "By  what  state  law  is  this  liability  of  a 
ship  to  be  determined?  By  the  law  of  the  state  where  the 
injury  occurs,  or  by  the  law  of  the  home  port — in  this  case, 
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by  Chio  or  Minnesota?"  This  is  important  because,  in 
Minnesota,  at  the  date  of  this  injury,  the  common  law  rule 
prevailed,  the  mate  would  have  been  considered  a  fellow 
servant,  and  there  could  have  been  no  recovery.  A  Minne- 
sota statute,  in  part  resembling  the  Norris  Act,  was  passed 
in  1895  (Chap.  173,  G.  L.  of  1895),  but  this  was  repealed 
in  1905  (Sec.  5541,  R.  L.  of  1905),  and  there  was  no  fur- 
ther legislation  of  this  character  until  the  Workmen's  Com- 
pensation Act  of  1913  (Chap.  467,  G.  L.  of  1913). 

Upon  full  consideration,  this  court  held,  in  McGregor  v. 
Thompson  Towing  &  Wrecking  Association,  207  Fed.  209, 
that  where  a  negligent  injury  was  suffered  by  a  seaman  on 
board  a  Michigan  boat  while  that  boat  was  in  Canadian 
waters,  the  liability  was  governed  by  the  Michigan  statute 
and  not  by  the  Canadian.  We  see  no  clear  reason  for  dis- 
tinguishing between  a  Michigan  boat  in  Canadian  waters 
and  a  Minnesota  boat  in  Ohio  waters ;  and  yet,  the  difference 
between  the  relations  of  a  state  and  a  foreign  government 
and  of  one  state  to  another  may  furnish  a  distinction;  and 
we  think  there  has  been  a  very  common  understanding  that 
the  statute  of  the  state  within  which  the  injury  occurred 
would  control.  The  analogy  of  an  interstate  train,  which, 
lacking  federal  statute,  would  be  subject,  in  this  respect,  to 
.the  laws  of  each  state  through  which  it  passed,  is  far  from 
perfect,  since,  with  reference  to  the  train,  the  local  jurisdic- 
tion is  exclusive,  while  the  state  has  incomplete  jurisdiction 
over  public  waters.  Further,  the  practical  difference  in  the 
application  of  the  rule  is  great.  State  boundaries  on  land 
are  fixed  and  known;  but  a  boat,  sailing  from  Duluth  to 
Buffalo,  or  from  Minneapolis  to  New  Orleans,  crosses  state 
lines  repeatedly,  and,  in  the  latter  case  almost  continually, 
and  often  no  one  could  afterwards  tell  within  what  state  a 
particular  event  happened.  We  hesitate  to  apply  the  rule  of 
the  Thompson  case;  and  conclude  that  the  opinion  of  the 
Supreme  Court  is  a  prerequisite  to  a  satisfactory  decision. 
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The  question  decided  below  and  here  argued  assumes  that 
the  Ohio  law  intended  to  control  all  boats  in  Ohio  harbors, 
and  that  Ohio  is  the  state  to  which  we  must  look  for  a  statu- 
tory rule,  but  concerns  itself  with  the  power  of  the  Ohio 
legislature  to  make  a  law  with  this  effect.  It  seems  to  be 
settled  that  the  maritime  law  is  a  distinct  code,  exclusively 
within  federal  control  and  not  subject  to  change  by  any 
state  (The  Lotowanna,  21  Wall.  558;  The  City  of  Norwalk, 
supra).  This  extends  to  attempted  changes  in  maritime 
law  by  state  statute  (Butler  v.  Boston,  U.  S.  C,  130  U.  S. 
527),  or  by  applying  a  state  municipal  law  (Workman  v. 
New  York,  179  U.  S..  552).  It  is  suggested  that  the  dis- 
ability extends  only  to  admiralty  remedies  given  in  the  ad- 
miralty court,  and  not  to  such  changes  in  the  substantive 
rule  as  can  be  enforced  by  a  common  law  action  in  a  state 
or  Federal  court ;  but  we  can  not  think  that  the  disability 
of  a  state  stands  on  such  formal  ground.  The  rights  of  the 
parties,  seamen  and  owners,  are  the  important  things,  and 
it  is  not  lightly  to  be  presumed  that  two  courts,  held  perhaps 
by  the  same  judge  on  the  same  day,  would  administer  essen- 
tially inconsistent  rules-  of  liability.  This  is  emphasized  by 
the  fact  that  every  common  law. action  against  boat  or  own- 
ers can  be  transferred  into  the  admiralty  court,  at  the  option 
of  the  owners,  through  a  petition  for  limitation  of  liability.. 
We  are  impressed  that  the  true  ground  on  which  such  state 
laws  have  been  held  inoperative,  is  that  the  subject  matter 
is  withdrawn  from  the  field  of  state  legislation  (Mack  S.  S. 
Co.  V.  Thompson,— C.  C.  A.  6—176  Fed.  499).  If  the 
state  can  not  give  a  lien  on  a  foreign  vessel  for  a  nonmari- 
time  contract  because  the  subject  is  one  regulated  by  that 
code  of  maritime  law  which  exclusively  possesses  the  field 
(The  Roanoke,  189  U.  S.  185),  it  is  difficult  to  see  how  the 
state  can  have  power  to  make  laws  modifying  the  existing 
code  of  liability  as  between  vessel  and  seamen.  The  field  of 
that  subject  is  as  fully  occupied  by  the  existing  operation 
of  the  maritime  law  as  is  the  field  of  liens. 
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On  the  other  hand,  it  was  held  in  this  and  other  circuits, 
and,  eventually,  by  the  Supreme  Court  (The  Hamilton,  207 
U.  S.  398),  that  a  statute  creating  a  liability  for  death  by 
wrongful  act  extended  to  the  case  of  a  collision  on  the  high 
seas.  It  is  urged  that  the  death  cases  are  not  as  persuasive 
one  way  as  the  lien  cases  are  the  other,  because  it  is  said 
that  upon  the  subject  of  death,  there  was  no  admiralty  law, 
while  upon  the  subject  of  liens  (as  well'  as  the  subject  of  a 
seaman's  right  to  compensation  for  his  injuries)  there  was 
an  existing  body  of  maritime  law;  but  this  distinction  is  not 
satisfactory.  When  it  was  decided  in  The  Harrisburg,  119 
U.  S.  191,  that  the  admiralty  law  recognized  no  death  claim, 
that  doctrine  became  part  of  the  maritime  law  as  much  as 
if  the  answer  had  been  in  the  affirmative. 

The  Hamilton  has  been  treated  by  counsel  as  holding  that 
there  would  have  been  a  liability  in  this  case,  if  Schwede 
had  been  killed.  It  may  be  that  the  opinion  in  The  Hamil- 
ton intended  carefully  to  reserve  the  question  whether  the 
state  statute  would  have  been  effective  to  give  a  claim  grow- 
ing out  of  the  death  of,  one  of  the  seamen  of  the  negligent 
boat  (see  comment  at  foot  of  p.  406)  ;  but  as  between  what 
seem  to  be  the  general  doctrines  of  The  Roanoke  and  The 
Hamilton,  we  find  such  difficulty  in  determining  the  proper 
rule  for  application  here  as  to  justify  certifying. 

Accordingly,  and  based  upon  the  facts  recited  at  the  be- 
ginning of  this  memorandum,  the  questions  of  law  concern- 
ing which  this  court  desires  the  instruction  of  the  Supreme 
Court  are  as  follows: 

1.  Should  the  Ohio  statute  be  considered  intended  to 
cover  Schwede's  injury? 

2.  If  liability  for  Schwede's  injury  is  controlled  by  the 
law  of  any  state,  is  it  by  the  law  of  Ohio  or  by  the  law  of 
Minnesota? 

3.  If  the  law  of  Ohio  rather  than  Minnesota  is  applicable, 
and  if  the  Ohio  statute  was  intended  to  reach  such  an  injury, 
is  the  statute  to  that  extent  valid ?(1) 

(1)  Schwede  v.  Zenith   Steamship   Co.,  244  U.   S    646. 
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No.  1976. 

Certificate  from  the  United  States  Circuit  Court  of  Appeals 

to  the  Supreme  Court,  Involving  Constitutionality  of 

Suffrage  Amendment  to  a  State  Constitution — 

the  "Grandfather  Clause."  (1) 

[Caption.] 

The  United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  sitting  at  St.  Louis,  Missouri,  on  the  sixteenth  day 
of  December,  A.  D.  1912,  certifies  that  the  record  in  the 
case  above  entitled  which  is  pending  in  this  court  upon  a 
writ  of  error  to  review  a  judgment  of  conviction  of  Frank 
Guinn  and  J.  J.  Beal  of  the  offense  of  wilfully  and  corruptly 
conspiring  to  injure,  oppress,  and  intimidate,  on  account  of 
their  race  and  color,  certain .  negro  citizens  named  in  the 
indictment,  who  were  electors  qualified  to  vote  for  a  member 
of  Congress  in  the  congressional  district  and  in  the  precinct 
in  Oklahoma  in  which  they  resided,  in  the  free  exercise  and 
enjoyment  of  the  right  and  privilege  secured  to  them  by  the 
Constitution  and  laws  of  the  United  States  to  vote  for  a 
qualified  candidate  for  such  member  of  Congress  at  the  gen- 
eral election  on  November  8,  1910,  in  violation  of  Sec.  5508 
of  the  Revised  Statutes,  now  Sec.  19  of  the  Penal  Code,  dis- 
closes these  facts: 

The  defendants  below  were  duly  indicted  for  the  offense 
of  which  they  were  convicted;  they-  were  arraigned;  they 
pleaded  not  guilty;  they  were  tried  by  a  jury  which  found  a 
verdict  against  them;  they  were  convicted  and  they  were 
sentenced  to  serve  one  year  in  the  penitentiary  at  Leaven- 
worth, Kansas,  and  each  to  pay  a  fine  of  one  hundred  dol- 
lars, and  they  have  sued  out  a  writ  of  error  to  this  court  to 
review  the  judgment  against  them.  The  indictment  charged 
that  the  defendants  below  wilfully  and  corruptly  conspired 
together  to  injure,  oppress,  and  intimidate,  on  account  of 
their  race  and  color,  certain  negro  citizens  named  in  the 
indictment  who  were  qualified  to  vote  for  a  qualified  candi- 
date for  a  member  of  Congress  in  the  congressional  district 
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and  in  the  precinct  in  which  they  resided,  in  the  full  exercise 
and  enjo)mient  of  the  right  and  privilege  secured  to  each  of 
them  by  the  Constitution  and  laws  of  the  United  States  to 
vote  for  a  qualified  person  for  a  member  of  Congress  at  a 
general  election  on  November  8,  1910,  and  to  prevent  them 
from  exercising  that  right  and  privilege,  and  from  voting 
for  a  member  of  Congress,  and  that  in  pursuance  of  said 
conspiracy  and  to  effect  its  object  the  defendants  below,  who 
were  members  of  the  election  board  of  the  precinct  in  which 
the  negro  citizens  were  entitled  to  vote,  did,  by  illegal  op- 
pression, intimidation,  and  threats  deny  and  prevent  the 
exercise  by  these  negro  citizens  of  their  right  to  vote  for  a 
qualified  candidate  for  a  member  of  Congress  at  the  election 
named,  although  the  negro  citizens  repeatedly  demanded 
and  sought  to  exercise  that  right  and  privilege  at  the  time 
and  place  of  the  election  in  their  precinct.  At  the  trial  of 
the  case  there  was  substantial  evidence  that  the  defendants 
were  members  of  the  election  board  of  the  precinct  in  which 
the  negro  citizens  named  in  the  indictment  resided,  and  that 
the  defendants  wilfully  and  corruptly  conspired  together  to 
injure,  oppress,  and  intimidate  some  of  these  negro  citizens 
named  in  the  indictment  as  therein  charged,  and  that  in  pur- 
suance of  that  conspiracy  they  so  oppressed  and  intimidated 
them  in  the  free  exercise  of  their  right  and  privilege  of 
voting  for  a  qualified  candidate  for  a  member  of  Congress 
that  they  prevented  them  from  exercising,  deprived  them  of, 
and  denied  them  that  right  and  privilege. 

The  original  Constitution  of  the  state  of  Oklahoma  pro- 
vided, with  certain  exceptions  not  material  in  this  case,  that 
"the  qualified  electors  of  the  state  shall  be  male  citizens  of 
the  United  States,  male  citizens  of  the  state,  and  male  per- 
sons of  Indian  descent  native  of  the  United  States,  who  are 
over  the  age  of  twenty-one  years,  who  have  resided  in  the 
state  one  year,  in  the  county  six  months,  and  in  the  election 
precinct  thirty  days  next  preceding  the  election  at  which  any 
such  elector  offers   to  vote."      (Constitution   of  Oklahoma, 
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Art.  Ill,  Sec.  1.)  There  was  undisputed  testimony  at  the 
trial  that  the  negro  citizens  named  in  the  indictment  were 
qualified  electors  entitled  to  vote  for  a  qualified  candidate 
for  a  member  of  Congress  under  that.  Constitution.  But  in 
1910,  prior  to  the  eighth  day  of  November  in  that  year,  the 
day  of  the  general  election,  this  amendment  to  that  Consti- 
tution was  adopted:  "No  person  shall  be  registered  as  an 
elector  of  this  state,  or  be  allowed  to  vote  in  any  election 
herein,  unless  he  be  able  to  read  and  write  any  section  of 
the  Constitution  of  the  state  of  Oklahoma.  And  no  person 
who  was,  on  January  1,  1866,  or  at  any  time  prior  thereto, 
entitled  to  vote  under  any  form  of  government,  or  who  at 
that  time  resided  in  some  foreign  nation,  and  no  lineal 
descendant  of  such  person,  shall  be  denied  the  right  to 
register  and  vote  because  of  his  inability  to  so  read  and 
write  sections  of  such  Constitution.  Precinct  election  in- 
spectors having  in  charge  the  registration  of  electors  shall 
enforce  the  provisions  of  this  section  at  the  time  of  registra- 
tion, provided  registration  be  required.  Should  registration 
be  dispensed  with,  the  provisions  of  this  section  shall  be 
enforced  by  the  precinct  election  officer  when  electors  apply 
for  ballots  to  vote."  There  was  substantial  testimony  at  the 
trial  that  several  of  the  negro  citizens  named  in  the  indict- 
ment were  not,  and  that  their  lineal  ancestors  were  not, 
entitled  to  vote  under  any  form  of  government  on  Janua!ry 
1,  1866,  or  at  any  time  prior  thereto,  and  that  each  of  them, 
or  each  of  his  lineal  ancestors,  at  that  time  resided  in  the 
United  States  and  was  a  slave;  that  the  defendants  claimed 
that  by  reason  of  this  amendment  these  negro  citizens  were 
deprived  of  their  right  to  vote  for  a  'qualified  candidate  for 
a  member  of  Congress  unless  they  were  able  to  read  and 
write  and  unless  they  did  read  and  write,  in  the  presence  of 
the  defendants,  any  such  section  of  the  Constitution  of  Okla- 
homa which  the  defendants  selected.  That,  on  the  other 
hand,  the  negro  citizens  claimed  at  the  election,  and  the 
United  States  insisted  at  the  trial,  that  the  amendment  was 
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iinconstitutionar  and  void,  and  that  the  negro  citizens  who, 
the  evidence  introduced  at  the  trial  proved,  were  in  all  other 
respects  qualified  to  vote  for  a  qualified  candidate  for  a 
member  of  Congress,  were  qualified  so  to  vote,  although  they 
were  not  able  to  read  or  write,  and  did  not  read  or  write  any 
section  of  the  Constitution  of  Oiilahoma. 

The  trial  court,  speaking  of  the  negro  citizens  named  in 
the  indictment,  charged  the  jury,  among  other  things,  in 
these  words:  "As  the  evidence  on  the  point  is  undisputed, 
I  take  it  you  will  have  no  difficulty  in  concluding  that  a 
number,  or  several,  of  these  colored  voters  (referring  to  the 
negro  citizens  named  in  the  indictment)  were  entitled  to  vote 
for  congressional  candidates  Jn  Union  Township  precinct 
(the  precinct  in  which  they  resided)  and  were  deprived  of 
such  right.  *  *  *  fhe .  fourteenth  amendment  declares 
them  to  be  citizens  if  they  were  born  in  the  United  States 
and  subject  to  the  jurisdiction  thereof.  If  they  were  citi- 
zens, and  otherwise  qualified  to  vote,  they  had  a  right  the 
same  as  all  citizens  to  be  not  discriminated  against  on  ac- 
count of  their  race  or  color.  This  right  is  guaranteed  by 
the  fifteenth  amendment  to  the  Federal  Constitution,  which 
provided  that  'the  right  of  citizens  of  the  United  States  to 
vote  shall  not  be  denied  or  abriged  by  the  United  States  on 
account  of  race,  color,  or  previous  condition  of  servitude.' 
And  Congress  has  also  provided,  by  Sec.  2004,  Revised 
Statutes,  'All  citizens  of  the  United  States  who  are  otherwise 
qualified  by  law  to  vote  at  any  election  by  the  people  of  any 
state,  territory,  district,  municipality,  or  other  territorial 
subdivision,  shall  be  entitled  and  allowed  to  vote  at  all  such 
elections  without  distinction  of  race,  color,  or  previous  con- 
dition of  servitude;  any  constitution,  law,  custom,  usage,  or 
regulation  of  any  state  or  territory,  or  by  or  under  its  au- 
thority, to  the  contrary  notwithstanding.'  *  *  *  j^  the 
opinion  of  the  court,  the  state  amendment  which  imposes  the 
test  of  reading  and  writing  any  section  of  the  state  Consti- 
tution as  a  condition  to  voting  to  persons  not  on  or  prior  to 
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January  1,  1866,  entiled  to  vote  under  some  form  of  gov- 
ernment, or  then  resident  in  some  foreign  nation,  or  a  lineal 
descendant  of  such  person,  is  not  valid,  but  you  may  consider 
it  insofar  as  it  was  in  good  faith  relied  and  acted  upon  by 
the  defendants  in  ascertaining  their  intent  and  motive.  If 
you  believe  from  the  evidence  that  the  defendants  formed  a 
common  design  and  co-operated  in  denying  the  colored  voters 
of  Union  Township  precinct,  or  any  of  them,  entitled  to 
vote,  the  privilege  of  voting,  but  this  was  due  to  a  mistaken 
belief  sincerely  entertained  by  the  defendants  as  to  the  quali- 
fications of  the  voters — ^that  is,  if  the  motive  actuating  the 
defendants  was  honest,  and  they  simply  erred  in  the  con- 
ception of  their  duty — then  the  criminal  intent  requisite  to 
their  guilt  is  wanting  and  they  can  not  be  convicted.  On  the 
other  hand,  if  they  knew  or  believed  these  colored  persons 
were  entitled  to  vote,  and  their  purpose  was  to  unfairly  and 
fraudulently  deny  the  right  of  suffrage  to  them,  or  any  of 
them,  entitled  thereto,  on  account  of  their  race  and  color, 
then  their  purpose  was  a  corrupt  one,  and  they  can  not  be 
shielded  by  their  official  positions." 

The  evidence  at  the  trial,  and  the  charge  of  the  court 
which  have  been  referred  to  in  this  certificate,  together  with 
the  exceptions  to  the  rulings  herein  mentioned,  were  em- 
bodied in  a  bill  of  exceptions  duly  settled  by  the  court,  a 
copy  of  which  forms  a  part  of  the  transcript  of  the  record 
before  this  court. 

The  fourteenth  assignment  of  error  made  by  the  plaintiffs 
in  error  is,  "The  court  erred'  in  instructing  the  jury  as  fol- 
lows: 'In  the  opinion  of  the  court  the  state  amendment, 
which  imposes  the  test  of  reading  and  writing  any  section 
in  the  Constitution  as  a  condition  to  voting  to  persons  not 
on  or  prior  to  January  1,  1866,  entitled  to  vote  under  some 
form  of  government,  or  as  a  resident  of  some  foreign  nation, 
or  a  lineal  descendant  of  some  such  person,  is  not  valid,' 
and  an  exception  to  this  portion  of  the  charge  of  the  cfturt 
was  duly  made  and  preserved  at  the  time  it  was  given." 
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And  the  Circuit  Court  of  Appeals  for  the  Eighth  Circuit 
further  certifies  that  the  following  questions  of  law  are  pre- 
sented, to  it  in  the  case  above  entitled,  that  a  decision  of 
each  of  these  questions  is  indispensable  to  a  determination 
of  the  cause,  and  that  to  the  end  that  the  cause  may  be 
properly  determined  and  disposed  of,  it  desires  the  instruc- 
tion of  the  Supreme  Court  of  the  United  States  upon  these 
questions : 

1.  Was  the  amendment  to  the  Constitution  of  Oklahoma, 
heretofore  set  forth,  valid? 

2.  Was  that  amendment  void  in  so  far  as  it  attempted  to 
debar  from  the  right  or  privilege  of  voting  for  a  qualified 
candidate  for  a  member  of  Congress  in  Oklahoma,  unless 
they  were  able  to  read  and  write  any  section  of  the  Consti- 
tution of  Oklahoma,  negro  citizens  of  the  United  States  who 
virere  otherwise  qualified  to  vote  for  a  qualified  candidate 
for  a  memebr  of  Congress  in  that  state,  but  who  were  not, 
and  none  of  whose  lineal  ancestors  was,  entitled  to  vote 
under  any  form  of  government  on  January  1,  1866,  or  at 
any  time  prior  thereto,  because  they  were  then  slaves? 

Walter  H.   Sanborn^ 
Walter  I.  Smith, 

Circuit  Judges. 
Charles  A.  Willard, 

District  Judge. 

United  States  Circuit  Court  of  Appeals,  Eighth 
Circuit. 

I,  John  D.  Jordan,  clerk  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  do  hereby  certify 
that  the  foregoing  certificate  in  the  case  of  Frank  Guinn 
and  J.  J.  Beal;  plaintiffs  in  error,  v.  United  States  of  Amer- 
ica, No.  3736,  was  duly  filed  and  entered  of  record  in  my 
office  by  order  of  said  court,  and  as  directed  by  said  court, 
the  said  certificate  is  by  me  transmitted  to  the  Supreme 
Court  of  the  United  States  for  its  action  thereon. 
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In  testimony  whereof,  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  at  the  city  of  St.  LOuis,  Missouri, 
this  sixteenth  day  of  December,  A.  D.  1912. 

[Seal.]  John  D.  Jordan, 

Clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit. 

(1)  Taken  from  the  record  in  Guinn  &  Beal  v.  U.  S.,  238  U.  S.  347. 


No.  1977. 

Certificate  of  Clerk  of  a  United  States  Circuit  Court  of  Appeals 
to  a  Certificate  of  Questions  to  the  Supreme  Court. 


>ss: 


United  States  Circuit  Court  of  Appeals  for  the Circuit. 

United  States  of  America, 
Judicial  Circuit, 

I,  W.  R.,  clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the Circuit,  do  hereby  certify  that  the  forego- 
ing certificate  and  statement  of  facts  in  the  case  of  A.  B.  v. 
C.  D.  was  duly  filed  and  entered  of  record  in  my  office  by 
order  bf  said  court,  and  as  directed  by  said  court,  the  said 
certificate  is  by  me  forwarded  to  the  Supreme  Court  of  the 
United  States  for  its  action  thereon. 

In   testimony   whereof,    I   have    hereunto   subscribed   my 

name,  and  affixed  the  seal  of  said  court,  at  the  city  of , 

this day  of ,  A.  D.  . 

[Seal.]  W.  R., 

Clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Circuit. 
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PETITIONS  TO  REVIEW  ORDERS  IN  BANKRUPTCY  IN 
A  CIRCUIT  COURT  OF  APPEALS. 

No.  1978. 

Notice  of  Filing  Petition  for  Review  (1). 

XJnited  States  Circuit  Court  of  Appeals 
F'.r  the  Circuit. 

In  re  Petition  of  A.  B.,    }  t     -d     i        ^ 
_,      _     .  '    >  In  Bankruptcy. 

For  Review.  )  *^    •' 

To  R.  Y.,  attorney  for  the   C.   D.   Trust   Company,  trustee 
in  bankruptcy  for  G.  H. : 

You  are  hereby  notified  that  on  the  day  of  ,   at 

12  o'clock  m.,   I  .will  file  in  the  clerk's  office  of  the  United 

States  Circuit  Court  of  Appeals  for  the  Circuit,  in  the 

city  of ,  a  petition  for  review  in  the  above  entitled  cause, 

a  copy  of  which  petition  is  hereto  attached  as  a  part  of  this 
notice,  and  I  wiU  then  ask  to  have  the  case  docketed  and  the 
necessary  order  made  therein  to  have  such  case  set  down  for 
hearing.  R.  X., 

Attorney  for  Petitioner. 

I  hereby  accept  service  of  the  above  notice  this  day 

of .  R.  Y., 

Attorney  for  C.  D.  Trust  Co.,  Trustee  in  Bankruptcy 
of  the  said  Bankrupt's  Estate. 

(1)  Some  notice  should  be  given  the  parties  in  the  bankruptcy  court 
■who  are  interested  in  the  appeal  either  by  form  of  citation  or  notice 
The  petition  is  sometimes  filed  In  the  Court  of  Appeals  and  when 
docketed  and  printed,  a  copy  of  the  printed  petition  and  exhibits  are 
served  upon  opposing  counsel.  The  better  practice,  however.  Is  to  give 
notice  In  substantially  the  form  above  given. 
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No.  1979. 

Petition  to  a  Circuit  Court  of  Appeals  to  Review  an  Order  in 
Bankruptcy  (1). 

The  United  States  Circuit  Court  of  Appeals 
For  the Circuit. 

In  the  Matter  of  A.  B.  and  C.  B.,   )  t>  t.-.-       n      r.     • 
-r,  ^■^.  '   V  Petition  for  Review. 

Petitioners.  ) 

To  the  Honorable  Judges  of  the  United  States  Circuit  Court 
of  Appeals  for  the Circuit. 

The  petition  of  A.  B.  and  C.  B.  respectfully  shows  unto  the 
court : 

First.  That  on  the day  of ,.A.  D.  ,  they  pre- 
sented the  petition  unto  the  Honorable  G.   S.,  judge  of  the 

District  Court  of  the  United  States  for  the  District  of 

,   a  true  copy  of  which  petition  is  hereto   attached  and 

marked  "Exhibit  A." 

Second.    On    the  day    of  ,  A.    D.  ,  the    said 

A.  H.,  trustee  in  bankruptcy,  and  Gr.  F.,  administrator  of  the 
estate  of  E.  F.,  dp.cer.sed,  by  their  counsel,  filed  a  plea  and  de- 
murrer to  said  petition,  a  true  copy  of  each  of  which  is  here- 
to attached  and  marked  "Exhibit  B.  and  C."  No  other  per- 
sons appeared  in  opposition  thereto. 

Third.    On  the day  of ,  A.  D.  ,  the  Honorable 

G.  S.  entered  an  order  duly  dismissing  said  petition  with  costs 
and  sustaining  said  demurrer;  said  matter  having  been  fully 
argued  before  said  court. 

Fourth.  Your  petitioners  charge  the  fact  to  be  that  the  said 
District  Court  erred  in  dismissing  said  petition  and  in  sus- 
taining said  demurrer ;  and  your  petitioners  are  aggrieved  there- 
by and  therefore  pray  this  honorable  court  to  review  and  re- 
vise the  decision  of  said  court  below. 

Fifth.  No  proof  was  taken  in  connection  with  the  deter- 
mination by  the  Honorable  G.   S.  and  the  entire  proceedings 
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upon  which  said  dismissal  was  grounded  appear  in  the  exhibits 
hereto  attached. 

Sixth.  Tour  petitioners  further  show  that  no  opinion  was 
filed  by  said  court  m  the  matter. 

Seventh.  Your  petitioners  therefore  pray  that  such  order  of 
the  District  Court  be  set  aside  and  held  for  naught  and  that 
by  the  order  of  this  court  it  be  decreed  that  your  petitioners 
have  a  right  to  have  an  issue  framed  and  the  truth  of  the 
averments  contained  in  their  said  petition  determined  accord- 
ing to  the  rules  and  procedure  applicable  in  such  cases,  and 
that  your  petitioners  be  given  such  other  relief  as  shall  be 
proper. 

That  an  order  be  entered  directing  the  manner  and  time 
of  service  of  this  petition.  A.  B., 

C.  B., 
E.  X.,  Attorney  for  Petitioners. 

A.  B.,  one  of  the  petitioners  mentioned  and  described  in  the 
foregoing  petition,  does  hereby  make  solemn  oath  that  the 
statements  contained  therein  are  true  according  to  the  best  of 
his  knowledge,  information  and  belief.  A.  B. 

Sworn  and  subscribed  to  before  me  this  day  of  , 

A.  D. .  J.  N., 

Notary  Public, County,  — — . 

(1)  Congress  has  provided  two  means  of  review  by  a  Circuit  Court  of 
Appeals  of  orders  and  judgments  of  a  court  of  bankruptcy.  Sec.  25  of 
the  Bankruptcy  Act  of  1898  provides  for  appeals  in  three  classes  of 
cases.  Par.  246  of  the  same  act  provides  for  superintending  and  revising 
in  matters  of  law  only.  An  appeal  is  taken  in  the  usual  form,  and  the 
Court  of  Appeals  may  review  both  matters  of  fact  and  law  on  such  pro- 
ceedings. But  on  a  petition  to  review  an  order  of  a  court  of  bankruotcy 
the  Circuit  Courts  of  Appeals  are  confined  to  questions  of  law.  This 
distinction  has  been  clearly  made  in  the  opinions.  See  Mueller  vs.  Nu- 
gent, 184  U.  S.  1 ;  Cunningham  vs.  German  Ins.  Bank,  101  Fed.  Rep.  977, 
4  Am.  B.  R.  192;  Courier-Journal  Jot  Print.  Co.  vs.  Schaeffer-Meyer 
Brewing  Co.,  101  Fed.  Rep.  699,  4  Am.  B.  R.  183;  in  re  Rouse,  Hazard 
&  Co.,  33  C.  C.  A.  356,  91  Fed.  Rep.  96;  in  re  Richards,  37  C.  C.  A. 
634,  96  Fed.  Rep.  935;  in  re  Abraham,  35  C.  C.  A.  592,  93  Fed.  Rep. 
767;  in  re  Purvine,  37  C.  C.  A.  446,  96  Fed.  Rep.  192.  See  also  Loveland 
on  Bankruptcy,  sec.  312. 
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This  petition  should  be  filed  in  the  United  States  Circuit  Court  of 
Appeals.  In  re  Williams,  lOS  Fed.  906;  Courier-Journal  Job  Print 
Co.  V.  Schaeflfer-Meyer  Brew.  Co.,  101  Fed.  699,  4  Am.  B.  R.  183.  As 
to  the  form  of  petition  and  proceedings  on  petition  to  review  and 
revise  matters  of  law  in  a  Circuit  Court  of  Appeals,  consult  Love- 
land  on  Bankruptcy,  Sec.  313;  General  Orders  36. 

No  answer  or  reply  need  be  filed  to  a  petition  for  review  in  a 
United  States  Circuit  Court  of  Appeals.  A  question  of  law  is  pre- 
sented to  the  court  substantially  as  on  a  writ  of  error. 

The  r^.^rd  must  contain  sufficient  matter  upon  which  the  court 
inay  review  and  revise  a  question  of  law  and  no  other.  See  Cun- 
ningham V.  German  Ins.  Bank,  103  Fed.  932. 

Collier  on  Bankruptcy,  11th  ed.,  1917,  at  p.  574,  presents  an  outline 
of  the  methods  of  appeal  in  bankruptcy.  Copious  footnotes  cite 
cases  supporting  the  outline. 

As  to  the  Time  of  Taking  Appeals.  Bankruptcy  Act,  Sec.  24a,  pro- 
vides for  appeals  in  controversies  arising  in  bankruptcy  proceedings, 
and  in  such  cases  the  time  of  appeal  is  determined  by  the  rule  with 
reference  to  other  cases  in  equity.  See  Globe  Co.  v.  Martin,  236  U. 
S.  288,  S9  L.  Ed.  583. 

Where  the  appeal  is  in  a  bankruptcy  proceeding.  Sec.  25a  provides 
that  it.  must  be  taken  within  ten  days  after  the  judgment  is  rendered. 

The  time  within  which  a  petition  for  review  should  be  filed  is  not 
specified  in  the  statutes  or  the  general  orders.  Rule  38  of  the  C.  C.  A. 
2nd  Cir.,  specifies  that  the  petition  to  review  under  Bankruptcy  Act, 
Sec.  24b,  must  be  filed  and  served  within  ten  days  after  the  entry  of 
the  order.  But  the  judge  may  for  good  reason  enlarge  the  time. 
In  the  other  circuits  the  matter  does  not  receive  specific  mention. 
TJie  time  to  file  the  petition  on  appeal,  however,  is  fixed  at  ten  days 
in  Sec.  25  of  the  Bankruptcy  Act.  The  practitioner  should  consult 
the  rules  of  the  circuit  in  question. 

The  Supreme  Court  no  longer  has  jurisdiction  in  error  or  appeal 
in  bankruptcy  matters  as  provided  by  Sees.  24  and  25  of  the  Bank- 
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ruptcy  Act.  Jurisdiction  in  the  Supreme  Court  now  rests  entirely  in 
certiorari  as  provided  by  Act  of  January  28,  19r5,  38  Stat.  L.  804,  re- 
enacted  in  Act  of  September  6,  1916,  39  Stat.  L.  727.  The  jurisdiction 
to  entertain  a  certificate  of  questions  of  law  from  the  Circuit  Court 
of  Appeals  is  not  abrogated. 


No.  1980. 

Petition  in  a  Circuit  Court  of  Appeals  to  Review  an  Order  in 
Bankruptcy  Disallowing  Labor  Claims. 

The  United  States  Circuit  Court  of  Appeals 
For  the  — ^-  Circuit. 

In  re  A.  B.  &  Company  et  al.,  Petitioners. 

And  now  comes  E.  F.,  for  himself  and  eighty-eight  other 
labor  claimants,  whose  names,  as  well  as  the  amounts  due 
them,  respectively,  for  labor  performed  by  them  for  said  A. 
B.  &  Company  within  three  months  next  after  the  appoint- 
ment of  the  receiver,  August  27,  1888,  appear  in  the  agreed 
statement  of  facts  attached  to  this  petition  and  marked  "Ex- 
hibit A,"  and,  complaining  of  the  orders  and  judgment  here- 
tofore rendered  against  these  complainants  by  the  Hon.  A.  J., 
judge  of  the  District  Court  of  the  United  States  for  the 
District  of  ,  says: 

On  the  22nd  day  of  October,  A.  D.  1900,  this  cause  came  on 
to  be  heard  before  said  judge,  to  review  the  proceedings  and 
final  order  of  A.  M.,  Esq.,  one  of  the  referees  in  bankruptcy 
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within  and  for  said  district,  which  said  proceedings  and  final 
order  was  based  upon  said  agreed  statement  of  facts. 

All  creditors  and  all  persons  in  interest  having  consented 
to  said  agreement,  and  to  this  proceeding,  and  having  so  con- 
sented after  the  expiration  of  the  time  limited  for  other  per- 
sons to  come  into  the  case,  it  is  conceded  that  all  are  bound 
by  the  order  of  this  court  under  the  provisions  of  said  stipu- 
lation. 

Your  petitioners  contended  in  the  court  below,  as  they  now 
contend  in  this  court: 

First.  That  upon  the  facts  set  forth  in  said  agreed  statement 
of  facts  which  is  attached  hereto,  marked  "Exhibit  A,"  and 
made  a  part  of  this  petition,  said  funds  passed  into  the  hands 

of  the  said  trustee  charged  by  force  of  the  laws  of  with 

an  equitable  lien  in  favor  of  said  claimants,  and  each  of  them, 
as  set-  forth  in  schedule  B,  attached  to  said  statement  of  facts, 
and  that  said  claimants  were  and  are  entitled  to  be  first  paid 
from  said  funds  after  the  payment  of  taxes  and  costs  of  ad- 
ministration. 

Second.  That  in  said  proceeding  of  the  Common  Pleas 
Court,  that  court  acquired  full  and  complete  jurisdiction  for 
the  purpose  of  determining  the  respective  rights  of  the  parties 
to  that  suit.  That  the  parties  and  subject  matter  were  all  be- 
fore that  court,  and  that  no  other  court  had  jurisdiction,  nor 
could  they  acquire  jurisdiction  to  adjudicate  and  determine 
the  issues  there  involved. 

That  no  proceedings  were  ever  instituted  in  the  court  of 
bankruptcy  to  stay  that  proceeding,  and  that  that  court  had, 
therefore,  complete  jurisdiction  to  proceed  as  it  did  proceed 
to  final  decree,  and  that  before  the  adjudication  in  bank- 
ruptcy. 

The  petitioners,  therefore,  contended,  as  they  now  contend, 
that  that  fund  was  in  the  custody  of  that  court,  which  was 
proceeding  to  administer  upon  it,  and  that  by  reason  of  the 
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ruling  and  judgment  herein  complained  of,  they  have  been  asr- 
grieved  and  damaged  to  the  full  extent  of  the  several  amounts 
due  them  as  aforesaid. 

This  cause  thus  being  submitted  to  the  court  on  questions 
of  law  arising  upon  the  facts  so  as  aforesaid  agreed  upon  by- 
all  the  parties  having  an  interest  in  the  estate  of  said  bank- 
rupt, or  either  of  them,  the  court  decided  and  held,  as  matter 
of  law. 

First.    That  section  3206a  of  the  Eevised  Statutes  of  

created  no  lien  in  favor  of  said  labor  claimants  upon  the  funds 
in  the  hands  of  the  receiver  in  the  state  courts,  or  in  the  hands 
of  the  trustee  in  bankruptcy  for  distribution. 

Second.  That  section  646  of  the  Bankrupt  Act  does  not 
fix  or  prescribe  any  lien  in  favor  of  the  wages  due  these 
claimants. 

Third.  That  under  the  facts  set  forth  under  the  agreed  state- 
ment of  facts,  said  labor  claimants  have  no  interest  in  said 
funds  other  than,  as  common  creditors. 

The  court  declined  to  pass  upon  and  construe  the  effect  and 

validity  of  the  decree  of  the  Court  of  Common  Pleas  of  

county,  ,  in  favor  of  said  labor  claimants  January  13th, 

1899. 

The  court  thereupon  ordered,  adjudged  and  decreed  that 
the  orders  of  said  referee  heretofore  made  in  this  ease  upon 
the  same  issues,  and  based  upon  the  same  facts  in  respect  to 
these  labor  claims,  be  affirmed,  and  that  the  petition  of  these 
claimants  on  their  behalf  be,  and  the  same  was  dismissed.  A 
copy  of  said  order,  marked  "B,"  is  attached  hereto. 

To  all  of  which  ruling  of  law  and  judgment  of  the  court 
these  labor  claimants  at  the  time  excepted  and  still  do  except, 
and  they  now  pray  this  honorable  court  to  review  said  rulings, 
orders  and  judgments  of  the  honorable  District  Court  herein 
complained  of,  order  the  payment  of  said  labor  claims  as  set 
forth  in  said  schedule  "A,"  attached  to  said  agreed  statement. 
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of  facts  from  the  funds  now  in  the  hands  of  the  trustee,  H.  S., 
and  for  such  other  relief  as  they  may  be  found  entitled  to. 

Y.  &  Y. 
Attorneys  for  all  the  within  named  labor  claimants  and  Peti- 
tioner E.  F. 

United  States  of  America,  State  of  ,  County  of  ,  ss. 

■District  aforesaid. 
E.  P.,-  being  the  petitioner  above  named,  for  himself  and 
others,  does  hereby  make  solemn  oath  that  the  statements  con- 
tained in  the  foregoing  petition  subscribed  by  him  are  true.' 

B.  P. 

Sworn  to  and  subscribed  by  E.  P.,  before  me,  this day 

of ,  A.  D. . 

W.  E., 
Notary  Public, 
County. 

(1)     Taken  from  the  record  in  re  Laird,  109  Fed.  Rep.  550,  48  C. 
C.  A.  538. 


No.  1981. 

Petition  to  a  Circxiit  Coxirfi  of  Appeals  to  Reivieiw  an  Order  in 
BaiDikruptcy  to  Compel  Assignee  to  Pay  over  Momeyts  to 
Trustee. 

United  States  Circuit  Court  of  Appeals,  Sixth  Circuit. 


Leonard  Comingor,  )  j^  Bankruptcy. 
Petitioner.  ) 


The  petitioner,  Leonard  Comingor,  respectfully  represents 
that  on  the  14th  day  of  Pebruary,  1899,  Sinsheimer,  and 
others,  creditors  of  Simonson,  Whiteson  and  Company,  filed 
their  petition  in  bankruptcy  in  the  District  Court  of  the  United 
States  for  the  district  of  Kentucky,  showing  that  said  debtors 
made  an  assignment  to  this  petitioner  December  5th,  1898, 
for  the  benefit  of  creditors,  asking  an  adjudication  in  bank- 
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ruptcy  and  praying^  a  subpoena  against  the  alleged  bankrupts 
and  this  petitioner,  to  which  said  alleged  bankrupts  tendered 
answer  and  plea  and  this  petitioner  did,  March  21st,  1899, 
move  the  court  to  dismiss  as  to  him  and  without  waiving  the 
same  tender  and  answer,  although  nothing  was  alleged  against 
him  save  that  he  was  assignee  for  creditors.  Petitioner  says 
that  no  further  notice  was  taken  of  him  in  this  proceeding 
and  no  action  taken  on  his  motion  to  dismiss  or  offer  to 
answer.  He  says  that  in  both  subsequent  appeals  and  in  all 
proceedings  subsequent  to  said  motion  to  dismiss,  he  was 
simply  dropped  out  of  the  case  by  common  consent.  He  says 
he  was  never  treated  or  considered  as  a  party  to  this  bank- 
ruptcy proceeding  by  the  court  or  the  parties,  since  March, 
1899,  either  in  the  District  Court  or  either  of  the  appeals  to  this 
court,  as  the  orders,  pleadings  and  records  will  show.  (See 
record  in  this  court  No.  716,  page  20,  paragraph  3,  which  record 
is  hereinafter  referred  to  as  part  hereof.) 

This  petitioner  says  further  that  on  March  28th,  1899,  said 
Simonson,  Whiteson  and  Company  were  adjudged  bankrupts 
and  an  appeal  was  taken  to  this  honorable  court,  resulting  in 
a  reversal,  with  directions  to  the  District  Court  to  allow  the 
tendered  answer  of  Simonson,  Whiteson  and  Company  to  be 
filed  and  directing  a  trial  on  issue  made.  In  accordance  thereto 
said  District  Court  did  on  August  12th,  1899,  set  aside  and 
annul  said  adjudication,  file  said  answer,  and  on  the  20th  day 
of  September,  1899,  again  adjudge  Simonson,  Whiteson  and 
Company  bankrupts,  who  again  appealed,  September  22nd,  1899 
All  of  the  matters  herein  so  far  referred  to  appear  in  Eeeords 
Nos.  716  and  777,  in  this  court,  and  are  referred  to  as  parts 
hereof. 

Petitioner  says  that  on. said  last  appeal  the  adjudication  of 
the  said  District  Court,  made  the  20th  day  of  September,  1899, 
was  af&rmed  and  the  mandate  of  this  court  was  filed  below  on 
the  17th  day  of  May,  1900,  and  the  case  referred  to  Baskin, 
referee  in  bankruptcy,  who  did  on  the  28th  day  of  May,  1900, 
enter  an  order  without  notice  and  no  appearance  of  any  one. 
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directing  this  petitioner  to  file  with  him  ar  itemized  statement 
of  receipts  and  disbursements  as  assignee  under  the  deed  of 
assignment  of  the  bankrupts  and  to  appear  b'ifore  him  in  per- 
son to  settle  his  accounts  as  said  assignee.  A  certified  copy  oE 
said  order  was  served  on  this  petitioner  and  is  filed  herewith 
as  part  hereof,  marked  Exhibit  No.  1. 

Petitioner  says  that  he  was  thus  required  to  give  and  did 
give  to  said  referee  said  itemized  account,  from  which  it  ap- 
peared that  before  any  proceedings  in  bankruptcy  he  had 
realized  on  all  the  assets  of  the  bankrupts,  under  direction  and 
order  of  the  state  court,  where  a  suit  was  pending  long  before 
any  petition  in  bankruptcy,  in  which  he  was  settling  his  ac- 
counts; that  he  realized  from  said  assets  the  sum  of  $92,865.77, 
being  over  22  per  cent,  more  than  the  appraised  value  as  made 
under  oath  by  the  appraisers,  appointed  by  the  state  court;  that 
he  had  disturbed  for  expenses  in  carrying  on  the  business  and 
converting  assets  into  cash  the  sum  of  $19,876.73;  that  he  drew 
as  his  commissions  $3,398.90,  and  paid  his  counsel  for  neces- 
sary services  $3,200.00,  all  before  any  proceedings  in  bankruptcy. 
A  copy  of  said  statement  is  filed  as  part  hereof,  marked  Ex- 
hibit No.  2. 

Whereupon  on  the  20th  of  June,  1900,  the  referee  enter e  5 
an  order  appointing  the  Louisville  Trust  Company  receiver 
herein  and  directing  the  said  receiver  to  apply  to  the  Jefferson 
Circuit  Court,  Common  Pleas  Division,  for  an  order  directing 
the  state  court  receiver  to  pay  over  to  the  receiver  herein  th3 
entire  fund  in  said  state  court  in  the  action  of  L.  Comingor, 
assignee,  etc.,  vs.  Simonson,  Whiteson  and  Co.,  at  the  same 
time  directing  that  the  receiver  shall  not  appear  in  said  action 
and  shall  not  receive  less  than  the  whole  sum  in  said  court. 
Said  referee's  order  further  required  petitioner  herein  and  his 
counsel  in  said  state  court  proceedings  to  appear  three  days 
thereafter  and  show  cause  why  they  should  not  pay  over  to 
the  receiver  the  sums  held  by  them  as  commissions  and  fees 
and  the  balance  of  $6,766.53,  not  then  paid  into  the  state  court 
by  Comingor,  assignee,  for  creditors  and  still  in  his  hands.     A 
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copy  of  said  order  is  filed  as  part  hereof,  marked  Exhibit  No. 
3.  On  the  next  day,  June  21st,  1900,  said  Trust  Company,  re- 
ceiver herein,  appeared  before  said  state  Circuit  Court  and 
asked  leave  to  withdraw  the  entire  fund  in  court,  $46,305.03, 
all  of  which  was  submitted  to  said  Circuit  Court.  A  copy  of 
said  motion  is  filed  as  part  hereof,  marked  Exhibit  No.  4.  Ac- 
companying said  motion  was  a  notice  served  on  petitioner  b> 
the  receiver  in  bankruptcy  that  the  motion  would  Le  made  be- 
fore' the  state  court  June  21st,  1900,  and  a  copy  of  an  injunc- 
tion of  the  District  Court  in  this  matter  enjoining  and  restrain- 
ing this  petitioner  from  making  any  opposition  to  said  motion, 
said  injunction  expressly  prohibiting  this  petitioner  by  name 
■'from  taking  any  steps,  instituting  or  having  any  proceedings 
affecting  the  estate  and  assets  of  Simonson,  Whiteson  and  Co., 
in  any  state  court  and  especially  in  action  No.  19,944,  entitled 
L.  Comingor,  etc.,  vs.  Simonson,  Whiteson,  etc.,  pending  in  the 
Jefferson  Circuit  Court."  A  certified  copy  of  said  injunction 
and  said  notice  are  hereby  filed  herewith  as  part  hereof  marked 
Exhibits  Nos.  5  and  6,  respectively.  All  of  which  the  state  court 
took  under  advisement. 

At  the  same  time  that  the  receiver  in  bankruptcy  was  ap- 
plying to  the  state  court  as  shown,  and  your  petitioner  was 
restrained  from  opposing  or  appearing  in  response  to  said  no- 
tice, the  referee  in  bankruptcy,  sua  sponte,  ruled  the  petitioner 
herein  to  pay  to  said  receiver  the  money  retained  by  him  as 
commissions  as  appears  in  said  Exhibit  No.  3.  Petitioner  re- 
sponded on  June  23rd,  1900,  to  this  rule,  that  he  retained  the 
money  as  his  commissions  as  assignee  under  the  deed  before 
any  proceedings  in  bankruptcy,  and  that  he  had  used  them 
and  was  unable  to  pay  it  to  the  receiver.  A  copy  is  herewith 
filed  as  part  hereof,  marked  Exhibit  No.  7.  Immediately  on  fil- 
ing said  response,  said  referee  adjudged  the  same  insuf- 
ficient, made  the  rule  absolute,  and  ordered  the  petitioner  to 
pay  said  sum  to  the  receiver  before  June  30th,  1900.  A  copy 
of  said  order  is  filed  herewith  as  part  hereof  m-arked  Exhibit 
No.  8.    Before  sa,id  date,  however,  viz.:  June  28th,  1900,  said 
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referee,  without  notice  or  appearance  of  any  one  and  sua 
sponte  entered  another  show  cause  order  and  had  the  same 
served  on  petitioner,  ruling  him  to  pay  by  June  30th,  1900, 
to  the  receiver  in  bankruptcy  the  further  sum  of  $3,000.00, 
"recited  in  his  report,"  as  having  been  paid  to  his  counsel  and 
the  further  sum  of  $200.00,  as  shown  in  said  report  to  have 
been  paid  to  others  counsel.  A  copy  of  which  order  is  filed 
as  part  hereof,  marked  Exhibit  No.  9.  To  which  this  peti- 
tioner responded  June  30th,  1900,  that  these  payments  were 
made  before  any  bankruptcy  proceedings,  that  he  has  no 
means  to  pay  said  sums  to  the  receiver,  that  before  the  petition 
in  bankruptcy  was  filed  and  before  he  had  any  knowledge,  in- 
formation or  intimation  that  it  would  be  filed,  relying  upon 
it  that  he  would  wind  up  his  trust  under  the  assignment,  h3 
filed  his  petition  in  the  said  court  and  his  action  is  there  pend- 
ing and  he  is  still  subject  to  that  jurisdiction  and  required  to 
settle  in  the  state  court.  A  copy  of  this  response  is  filed  as 
part  hereof  marked  Exhibit  No.  10.  On  the  same  day  that 
said  response  was  filed,  June  30th,  1900,  the  Jefferson  Circuit 
Court  declined  to  entertain  said  bankruptcy  receiver's  motion 
hereinabove  shown  to  withdraw  funds  from  the  court,  because 
said  receiver  was  not  a  party  to  the  action,  and  said  court  sug- 
gested that  the  motion  would  be  entertained  when  said  receiver 
filed  its  petition  asserting  claim  to  the  fund  as  provided  in 
section  29,  Kentucky  Code  of  Practice.  Said  ruling  of  the 
court  is  in  writing  and  a  copy  thereof  is  filed  as  part  hereof, 
marked  Exhibit  No.  ll! 

In  accordance  with  the  suggestion  of  the  state  Circuit  Court 
the  receiver  (who  had  in  the  meantime  been  chosen  trustee  in 
bankruptcy),  did  on  the  3rd  day  of  July,  1900,  file  a  claimant's 
petition  under  said  Kentucky  Code  provision,  in  the  state  Cir- 
cuit Court,  making  himself  a  party  to  said  action,  having  been 
directed  so  to  do  by  the  order  of  the  referee  in  bankruptcy. 
A  copy  of  said  petition  and  exhibits  attached  thereto,  including 
the  said  referee's  order,  are  filed  as  parts  hereof,  marked  Ex- 
hibit No.  12.     Thereafter,  on  July  5th,  1900,  said  trustee  in 
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bankruptcy  tendered  his  proposed  order  for  withdrawal  of  said 
fund  accompanying  the  same  with  notice  to  petitioner's  counsel 
and  their  response,  whereupon  the  court  made  him  a  party  and 
entered  the  motion  for  leave  to  withdraw  the  funds  then  in 
said  court,  and  sustained  his  motion  and  gave  said  trustee  leave 
to  withdraw,  which  was  done.  A  copy  of  said  motions  or  or- 
der and  the  notice  to  petitioner's  counsel  and  their  reply  is 
filed  as  part  hereof,  marked  Exhibit  No.  13. 

From  all  of  which  it  appears  that  the  trustee  in  bankruptcy 
became  a  party  to  the  petitioner's  suit  for  settlement  in  the 
state  court,  made  it  appear  to  said  court  that  all  its  officers, 
including  petitioner  and  his  counsel,  were  paid  and  the  fund 
remaining  in  said  court  would  be  distributed  among  the  cred- 
itor beneficiaries  of  said  deed  of  assignment  and  thus  obtain 
the  said  fund  for  distribution  in  bankruptcy  herein.  At  the 
same  time,  whilst  this  was  being  done,  the  petitioner  was  un- 
der injunction  from  the  District  Court  herein  as  already  shown, 
preventing  any  action  on  his  part  in  said  state  court,  and  at 
the  same  time  was  being  pressed  by  said  show  cause  rules  of 
the  referee  in  bankruptcy  to  surrender  his  commission  and  pay 
back  the  money  expended  by  him  in  paying  counsel  before 
any  bankruptcy  proceedings,  his  response  to  said  rules,  among 
other  things,  showing  that  the  state  court  suit  was  pending  and 
he  was  within  that  jurisdiction  making  his  settlement.  He, 
therefore,  filed  his  petition  for  review  by  the  District  Court,  a 
copy  of  which  is  filed  as  part  hereof,  marked  Exhibit  No.  14. 
Upon  which  the  referee  filed  his  report  in  said  District  Court, 
of  which  a  copy  is  filed  as  part  hereof,  marked  Exhibit  No.  15. 
On  the  7th  day  of  July,  1900,  said  petition  for  review  came 
on  for  hearing  before  the  District  Court,  was  heard,  and  the 
District  Court  took  time  to  consider;  then,  on  the  16th  day  of 
July,  1900,  the  court  entered  an  order  referring  the  matter 
back  to  the  referee  with  directions  to  take  testimony  concern- 
ing the  character  of  the  services  of  the  petitioner  and  his  coun- 
sel under  the  deed  of  assignment,  and  their  value  to  the  bank- 
rupt estate,  and  directing  the  referee  to  report  findings  of  fact 
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and  any  modification  he  might  choose  to  make  of  his  former 
report  and  recommendation,  a  copy  of  which  is  filed  as  part 
hereof,  marked  Exhibit  No.  16.  Whereupon  the  referee  im- 
mediately commenced  taking  evidence  and  continued  to  take 
from  time  to  time,  during  which,  viz. :  on  the  10th  day  of 
November,  1900,  this  petitioner  filed  an  additional  response 
before  the  referee,  showing  in  substance  that  as  appears  in 
these  proceedings,  neither  the  referee  nor  the  District  Court  has 
any  jurisdiction  of  the  petitioner  or  of  the-  subject  matter  in 
controversy,  and  this  whole  proceeding  is  illegal  and  in  con- 
flict with  the  provisions  of  the  bankruptcy  law.  A  copy  of 
said  response  is  filed  as  part  hereof,  marked  Exhibit  No.  17. 
Thereafter  the  referee  reported  to  the  District  Court  on  De- 
cember 11,  1900,  in  which  report  he  declines  to  modify  his  for- 
mer rulings  and  report  and  recommends  the  dismissal  of  pe- 
titioner's appeal  to  the  District  Court  for  review.  A  copy  of 
said  report  is  filed  herewith  as  part  hereof,  marked  Exhibit 
No.  18.  Thereafter,  on  December  22nd,  1900,  and  whilst 
this  matter  was  pending  before  the  District  Court,  the  said 
amended  or  additional  response  (Exhibit  No.  17)  was  also 
filed  in  said  court. 

Thereafter,  on  the  18th  day  of  January,  1901,  the  District 
Court  filed  an  opinion,  of  which  a  copy  is  filed  as  part  hereoi, 
marked  Exhibit  No.  20,  sustaining  the  referee  and  dismissing 
the  petition  for  reviewing  and  directing  proper  orders  to  be  en- 
tered to  that  end,  which  orders  were  entered  on  the  26th  day  of 
January,  1901,  and  a  copy  of  the  same  is  filed  as  part  hereof, 
marked  Exhibit  No.  21,  and  which  is  in  words  and  figures 
as  follows: 

In  the  District  Court  of  the  United  States,  Saturday,  Janu- 
ary 26th,  1901. 

In  the  matter  of 

Sinsheimer,  Levinson  &  Co.,  etc., 
vs. 

Simon,  Whiteson  &  Co.,  D.  G.  Simon- 
son,  I.  Whiteson  &  Leon  Stern. 


■"  In  Bankruptcy. 
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This  cause  eominf!;  on  to  be  heard  on  the  petition  of  Leonard 
Comingor,  for  review  of  the  order  of  court  entered  herein  by 
John  B.  Baskin,  one  of  the  referees  of  this  court,  requiring 
Leonard  Comingor  to  pay  over  to  the  Louisville  Trust  Com- 
pany, trustee  in  bankruptcy  herein,  the  sum  of  $3,398.90  and 
$3,000.00  and  the  court  being  fully  advised,  delivered  a  writ- 
ten opinion  which  was  filed  herein,  and  on  Jan.  19,  1901, 
,  and  in  pursuance  of  said  written  opinion,  it  is  considered,  or- 
dered and  decreed  by  the  court  that  said  petition  for  review 
filed  by  said  Comingor,  June,  1900,  is  refused  and  dismissed, 
to  which  said  Comingor  excepts  and  it  is  adjudged  and  or- 
dered by  the  court  that  said  Comingor  pay  to  said  Louisville 
Trust  Company,  trustee,  the  said  sum  of  $3,398.90  and 
$3,000.00  on  or  before  February  16th,  1901,  to  all  of  which 
said  Comingor  excepts. 

Your  petitioner  further  shows  that  he  is  aggrieved  by  the 
orders  of  said  District  Court  and  injured  thereby  and  that  the 
errors  complained  of  consist: 

First.  In  said  court  holding  that  the  referee  and  said  court 
had  jurisdiction  and  power  to  proceed  against  petitioner 
Leonard  Comingor,  in  the  summary  way  had,  he  being  a 
third  party,  and  not  one  of  the  bankrupts,  in  said  court  re- 
fusing and  dismissing  said  petition  for  review  and  in  not 
sustaining  same. 

Second.  In  said  court  holding  that  it  had  jurisdiction  and 
power  upon  the  proceedings,  orders  and  recommendations  oi 
the  referee  had  to  adjudge  said  Leonard  Comingor  in  con- 
tempt, and  to  punish  him  for  contempt,  or  to  order  him  to 
pay  said  money. 

Third.  In  said  court  holding  that  the  referee  had  jurisdic- 
tion and  power  to  proceed  against  said  Leonard  Comingor,  in 
said  summary  manner  had. 

Fourth.  In  said  court  holding  that  said  Leonard  Comingor 
held  said  money  for  the  bankrupts  and  could  be  proceeded 
against  in  said  summary  manner  had. 

Fifth.    In  said  court  holding  that  it  had  the  power  and  juris- 


3192  APPELLATE    PROCEEDINGS. 

diction  herein  to  grant  or  issue  the  injunction  against  Leonard 
Comingor. 

Sixth.  In  said  court  holding  that  said_  referee  had  the  power 
or  jurisdictioii  to  issue  said  show  cause  orders  or  rules  there- 
on or  to  proceed  against  said  Leonard  Comingor  in  the  man- 
ner had  upon  said  orders  issued. 

Seventh.  In  said  court  holding  that  the  filing  of  said  re- 
sponses of  Leonard  Comingor  gave  said  referee  or  court  juris- 
diction or  power  to  proceed  thereon  in  any  manner  in  said 
matter,  or  in  the  manner  had. 

Eighth.  In  said  referee  and  said  court  adjudging  said  re- 
sponses and  each  of  them  insufficient. 

Ninth.  In  said  court  finding  the  facts  to  be  and  adjudging 
that  said  sums  of  money  were  the  property  of  the  bankrupts' 
estate  and  that  said  Leonard  Comingor  never  claimed  title 
to  any  of  it  nor  made  any  claim  of  right  to  it,  or  ownership 
thereof  at  any  time,  and  that  he  had  never  claimed  to  have 
converted  it  to  his  own  use,  or  to  have  claimed  it  adversely  to 
the  bankrupts  or  the  trustee  or  the  receiver  in  bankruptcy. 

Tenth.  In  the  court's  adjudging  that  said  money  was  not 
converted  by  Leonard  Comingor  to  his  own  use,  but  held  for 
the  benefit  of  the  trustee. 

Eleventh.  In  the  ccTurt's  adjudging  that  said  Leonard  Co- 
mingor was  properly  before  the  court  in  said  proceedings. 

Twelfth.  In  the  court's  failing  to  dismiss  said  contempt  pro- 
ceedings against  Leonard  Comingor  and  discharging  him. 

Thirteenth.  In  the  court's  finding  as  a  fact  and  adjudging 
that  said  Leonard  Comingor  was  a  party  to  this  proceeding  in 
bankruptcy. 

Fourteenth.  In  the  court  adjudging  and  ordering  said  Leon- 
ard Comingor  to  pay  said  sums  of  money  to  the  receiver  (who 
afterwards  became  the  trustee  in  bankruptcy)  in  the  summary 
manner  had,  after  ordering  said  receiver  and  trustee  to  make 
itself  a  party  to  the  state  court  proceeding  which  was  done, 
and  the  receiver  and  trustee  became  a  party  to  said  suit  in 
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the  state   court  and  withdrew  all  the  money  paid  into   the 
r.tate  court  by  said  Leonard  Comingor. 

Fifteenth.  In  the  court  holding  that  the  proceedings  herein 
against  petitioner  Comingor  are  equivalent  to  a  plenary  pro- 
ceeding against  him. 

Sixteenth.  In  the  court  holding  that  the  acts  and  proeeedr 
ings  herein  by  or  on  behalf  of  the  petitioner,  Comingor,  amount 
to  or  are  equivalent  to  or  constitute  a  consent  to  the  jurisdic- 
tion of  the  referee  in  bankruptcy  or  the  District  Court  herein, 
in  these  proceedings  against  petitioner. 

Wherefore  your  petitioner  prays  that  the  orders,  judgments 
and  decrees  of  the  District  Court  be  reviewed  and  revised 
in  the  matters  of  law  and  that  it  be  adjudged  that  said  Dis- 
trict Court  was  without  jurisdiction,  and  if  that  can  not  be 
done,  then  adjudge  that  the  summary  proceedings  herein  were 
illegal  and  void  or  if  that  can  not  be  done  then  adjudge  that 
his  responses  were  sufficient  in  law  and  he  be  discharged.  He 
prays  for  an  order  of  this  honorable  court  directing  the  Dis- 
trict Court  to  suspend  the  execution  of  its  judgment  of  Janu- 
ary 26th,  1901,  and  all  further  proceedings  against  your  peti- 
tioner in  this  matter  until  the  further  order  of  this  court,  and 
he  prays  further  for  all  other  necessary  and  proper  relief  herein. 

R.  X., 
Attorney  for  Petitioner. 

State  of  Kentucky,  County  of  Jefferson,  ss. 

Petitioner,  L.  Comingor,  on  oath  states  that  the  statements 
of  the  foregoing  petition  are  true  as  he  believes. 

Leonard  Comingor. 

Subscribed  and  sworn  to  before  me  by  L.  Comingor,  this 
28th  day  of  January,  1901.  My  commission  expires  January 
6,  1904.  D.  A.  Sachs, 

Notary  Public  in  and  for  Jefferson 
County,  Kentucky. 

(1)  Taken  from  the  record  in  Louisville  Trust  Co.  v.  Comingor 
184  U.  S.  18,  46  L.  Ed.  420. 


3194  APPELLATE    PROCEEDINGS. 

No.  1982. 

Petition  to. a  Circuit  Court  of  Appeals  to  Eeview  an  Order  in. 
Bankruptcy  Marshallin|f  Liens. 

iDnited  States  Circuit  Court  of  Appeals  • 
For  the  Circuit. 

In  the  matter  of 

B.  F.,  S.  H.,  &  J.  K, 

^g_  }■  In  Bankruptcy. 

The  A.  B.  Company,  Bankrupt. 

Petition  of  First  National  Bank  of for  Review. 

The  petition  of  the  First  National  Bank  of ,  a  creditor 

of  the  A.  B.  Company,  bankrupt  herein,  respectfully  shows 
to  this  court  that  on  the  3rd  day  of  April,  1899,  a  creditor's 
petition  was  filed  against  the  said  A.  B.  Company,  which  is  a 
corporation,  in  the  District  Court  of  the  United  States  for  the 

district  of ,  and  that  on  the  21st  day  of  April,  1899,  the 

said  A.  B.  Company  was  duly  adjudged  a  bankrupt,  and  that 

on  said  21st  day  of  April  the  District .  Court  of referred 

said  estate  to  A.  M.,  referee  for  said  court,  and  that  one  of  the 
purposes  of  said  reference  was  for  said  referee  to  receive 
claim  against  said  bankrupt's  estate,  allow  or  disallow  same, 
and  to  pass  upon  secured  and  preferred  claims. 

Your  petitioner  shows  that  on  the  7th  day  of  June,  1899, 
it  filed  its  duly  verified  proof  bf  claim  with  said  referee,  set- 
ting up  a  claim  against  said  bankrupt's  estate  for  seventeen 
hundred  ($1,700.00)  dollars,  said  claim  consisting  of  a  note 
for  a  like  amount,  signed  by  said  bankrupt  and  A.  B.,  and 
also  claiming  and  asserting  a  lien  upon  certain  property  of 
said  bankrupt  imder  and  by  virtue  of  a  mortgage  executed 
by  said  bankrupt  to  said  A.  B.,  J.  F.  and  N.  G.,  mortgagees, 
to  secure  them  or  any  of  them  from  loss  by  reason  of  their 
being  liable  as  sureties  for  debts  of  said  bankrupt  or  becom- 
ing liable  therefor  within  a  period  of  four  years  thereafter. 
The  property  conveyed  by  said  mortgage  is  as  follows: 
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"Lying  and  being  in county,  of ,  and  more  pax 

ticularly  described  as  follows,  to  wit: 

[Here  describe  the  property  mortgaged.] 

Said  mortgage  was  dated  April  ISth,  1892,  was  duly  ao- 
knowledged  and  recorded  October  12th,  1892,  and  the  limit  oi 
indemnity  afforded  the  mortgagees  thereby  was  twenty-five 
tliousand  ($25,000.00)  dollars.  A  copy  of  said  mortgage  was 
filed  with  said  proof  of  claim,  and  a  copy  thereof  is  filed  here- 
with as  a  part  hereof  marked  "Exhibit  A." 

Tour  petitioner  further  shows  that  its  said  debt  was  origi- 
nally created  April  10th,  1895,  within  the  four  years'  limit 
set  out  in  said  mortgage,  and  it  claimed  and  now  claims  to 
be  substituted  and  subrogated  to  the  rights  of  said  mortgagee, 
A.  B.,  under  said  mortgage  and  that  its  said  debt  was  protected 
thereby  and  entitled  to  share  in  the  indemnity  thereof.  Your 
petitioner  also  showed  and  shows  that  its  said  debt  was  origi- 
nally for  the  sum  of  three  thousand  ($3,000)  dollars,  and 
had  been  reduced  from  time  to  time  by  partial  payments  there- 
on down  to  seventeen  hundred  ($1,700)  dollars,  and  that  this 
sum  was  due  and  unpaid,  and  is  now  due  and  unpaid,  and  the 
lien  had  not  and  has  not  been  waived,  released  nor  in  any 
wise  relinquished. 

Your  petitioner  further  shows  that  on  the  18th  day  of  No- 
vember, 1889,  said  referee  passed  upon  its  said  claim,  and  al- 
lowed it  only  as  a  general  or  unsecured  claim  against  said  bank- 
rupt's estate,  and  refused  to  allow  the  same  as  secured  or  en- 
titled to  any  lien  under  said  mortgage  dated  April  15th,  1892, 
or  the  rights  of  the  said  mortgagee,  A.  B.,  therein.  A  copy 
of  the  order  of  said  referee  upon  the  claim  is  filed  herewith  as 
a  part  hereof,  marked  "Exhibit  B. " 

Your  petitioner  shows  that  thereafter  on  the  24th  day  of 
November,  1899,  it  filed  its  petition  for  review  with  said  ref- 
eree, setting  out  the  error  complained  of,  and  that  the  referee 
forthwith  certify  to  the  judge  of  the  District  Court  the  ques- 
tion presented,  a  summary  of  the  evidence  relative  thereto  and 
the  finding  and  order  of  the  referee  thereon.    Whereupon  said 
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referee  certified  to  said  judge  the  question  presented,  a  sum- 
mary of  the  evidence  relating  thereto,  the  finding  and  the 
order  thereon.  A  copy  of  said  order  of  the  referee  is  filed  here- 
with as  a  part  hereof  marked  "Exhibit  C." 

Tour  petitioner  further  shows  that  thereafter,  on  the  1st 
day  of  December,  1899,  the  judge  of  the  said  District  Court 
in  reviewing  the  findings  and  orders  of  the  referee  on  said 
questions,  held  that  said  debt  was  only  a  common  or  unsecured 
claim  against  said  bankrupt's  estate  and  not  protected  nor  se- 
cured by  the  mortgage  of  April  15th,  1892,  but  said  District 
Court  allowed  as  a  prior  and  secured  claim  a  debt  of  twenty- 
five  thousand  ($25,000)  dollars  due  to  the  Third  National 
Bank  by  said  bankrupt,  giving  to  said  bank  the  entire  indemni- 
ty afforded  by  said  mortgage  of  April  15th,  1892,  and  adjudg- 
ing to  said  bank  a  lien  for  the  entire  sum  of  twenty-five 
thousand  ($25,000)  dollars.  A  copy  of  "the  order  of  the  said 
District  Judge  is  filed  herewith  as  a  part  hereof  marked  "Ex- 
hibit D." 

Tour  petitioner  further  shows  that  the  question  of  law  de- 
.cided  by  the  District  Court  was,  that  under  the  provisions  and 
construction  of  the  mortgage  of  April  15th,  1892,  your  peti- 
tioner was  not  entitled  to  any  share  or  pro  rata  in  the  indem- 
nity of  said  mortgage,  or  to  be  substituted  to  the  rights  of  the 
mortgagee,  A.  B.,  thereunder,  but  that  the  Third  National  Bank 
was  entitled  to  and  should  receive  all  of  said  indemnity,  and 
be  adjudged  a  lien  for  the  entire  sum  of  twenty-five  thousand 
($25,000)  doUars. 

Tour  petitioner  further  shows  that  at  the  time  the  District 
Court  made  the  order  complained  of  herein  there  was  only 
twenty-two  thousand  ($22,000)  dollars  of  indebtedness  of 
said  bankrupt  due  said  Third  National  Bank  which  was  in 
existence  at  the  execution  of  the  mortgage,  or  was  created 
within  four  years  thereafter,  and  that  the  balance  of  said  twen- 
ty-five thousand  ($25,000)  dollars,  to  wit,  three  thousand 
($3,000)   dollars,  was  not  created  until  more  than  four  years 
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after  the  execution  of  said  mortgage,  and  said  three  thousand 
($3,000)  dollars  was  not  and  is  not  secured  thereunder. 

Your  petitioner  further  shows  that  it  is  aggrieved  by  the 
orders  of  the  said  District  Court,  and  injured  thereby,  and  that 
the  error  complained  of  consists : 

First.  That  said  District  Court  did  not  allow  and  refused 
to  adjudge  your  petitioner  a  lien  for  its  said  debt  upon  the 
property  of  said  bankrupt's  estate  under  and  by  virtue  of  the 
provisions  of  the  mortgage  of  April  15th,  1892,  and  the 
rights  of  mortgagee,  A.  B.,  thereimder,  upon  the  property  of 
the  bankrupt  described  therein,  and  refused  to  subrogate  your 
petitioner  to  said  mortgagee's  rights. 

Second.  That  said  District  Court  did  not  allow,  and  re- 
f\iscd  to  adjudge  your  petitioner  its  pro  rata  share  upon  its  said 
debt  of  the  indemnity  afforded  the  mortgagees  in  the  mort- 
gage of  April  15th,  1892. 

Third.  That  said  District  Court  allowed  and  adjudged  to 
the  Third  National  Bank  the  fuU  amount  of  indemnity  af- 
forded the  mortgagees  in  the  mortgage  of  April  15th,  1892, 
to  secure  a  debt  of  twenty-five  thousand  ($25,000)  dollars, 
when  your  petitioner  shows  that  three  t'lousand  ($3,000)  dol-' 
lars  thereof  was  not  and  is  npt  secured  l;y  said  mortgage. 

Fourth.  That  said  District'  Court  adjudged  that  the  entire 
security  of  said  mortgage  redounded  to  the  benefit  of  said 
Third  National  Bank,  when  the  debt  of  said  bank  is  not  spe- 
cifically provided  for  therein,  nor  does  said  mortgage  show 
said  bank  is  entitle(!k  to  any  priority  or  security  superior  to  your 
petitioner. 

Your  petitioner  shows  *hat  under  the  provisions  of  the  mort- 
gage of  April  15th,  1892,  and  under  the  rules  of  equity  and 
the  law  of  substitution  ana  subrogation,  and  under  section  64, 
b.  5,  chapter  7,  of  the  Bankru^^tcy  Act  of  1898,  your  petitioner 
is  entitled  to  all  the  rights  x^f  said  mortgagee.  A.'  B.,  to 
the  extent  of  its  said  debt,  and  thrt  thereunder  your  petitioner 
has  a  lien  upon  the  property  in  saiO  mortgage  described  to  se- 
cure its  said  debt,  inferior  only  to  the*  of  the  S.  Trust  Com- 
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pany,  trustee,  and  Mrs.  Anna  Mueller,  and  of  equal  dignity 
to  the  lien  of  the  Third  National  Bank,  and  that  it  was  the 
duty  of  the  District  Court  to  so  hold. 

Your  petitioner  asks  for  an  early  hearing  of  this  matter, 
and  that  the  same  may  be  presented  upon  the  petition  and  ex- 
hibits filed  herewith,  or  if  your  honors  so  direct,  upon  the  orig- 
inal pleadings,  proofs,  evidence  and  proceedings  now  on  file  in 
the  office  of  the  clerk  of  the  United  States  District  Court,  where 
said  proceedings  W(!re  had. 

Wherefore,  your  petitioner  prays  that  the  order  of  the  said 
District  Court  may  be  reviewed  and  revised  in  matters  of  law 
so  as  to  adjudge  ytmr  petitioner  a  lien  for  its  said  debt  under 
the  mortgage  of  April  15th,  1892,  and  the  rights  of  mortgagee, 
A.  B.,  thereunder  for  its  costs  herein,  and  all  proper  and  equita- 
ble relief.  R.  X., 

[Verification.]  Attorney  for  Petitioner. 

Taken  from  the  record  in  Courier-Journal  Job  Printing  Co.  vs.  Schaef- 
fer-Meyer  Brewing  Co.,  101  Fed.  Rep.  699;  41  C.  C.  A.  614. 


No.   1983. 

Petition  to  a  Circuit  Court  of  Appeals  to  Eeview  an  Order  iri 
Bankruptcy  tinder  Sec.  67f . 

The  United  States  Circuit  Court  of  Appeals 
For  the Circiut: 

In  the  matter  of  A.  B.,  )  j^  Bg^^^r     ^cy. 
Bankrupt,  ) 

Your  petitioner,  T.  A.,  comes  and  shows  to  the  Honorable 
Court,  that  on  September  10,  1900,  A.  B.  was  adjudged  a 
bankrupt  in  the  District  Court  of  the  United  States  for  the 

Division  of  the District  of ,  and  that  on  the 

22nd  day  of  the  same  month  your  petitioner  was  duly  appoint- 
ed trustee  of  the  estate  of  said  bankrupt,  and  having  qualified 
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as  such,  has  since  been,  and  is  now,  in  the  discharge  of  the  du- 
ties  of  said  trust. 

At  the  time  of  filing  his  petition  in  bankruptcy,  the  said 

A.  B.  was  the  owner  of  a  stock  of  merchandise  in —  county, 

,  which  he  had  acquired  about  two  months  previous,  and 

which  constituted  all  his  available  assets.  In  October,  1893, 
C.    Bros,    obtained    judgment    against    him    in    the    Supreme 

Court  at ,  for  $ and  cost  of  suit.  An  alias  execution 

was  issued  on  this  judgment  by  the  clerk  of  the  Supreme  Court 
on  September  6,  1900,  tested  the  first  day  of  the  preceding 
term,  to  wit,  the  second  Monday  in  September,  1899,  which 

came  to  the  hands  of  the  sheriff  of  county,  ,   the 

next  day,  and  was  by  him,  on  September  8,  1900,  levied  on 
said  stock  of  merchandise.  This  with  the  levy  of  another 
execution,  precipitated  the  bankruptcy  of  A.  B.,  who  filed  his 
petition  the  same  day,  but  a  few  hours  later.  He  was  insolvent 
when  the  levy  was  made,  and  had  been  more  than  four  months 
prior  thereto. 

Under  the  orders  of  the  bankrupt  court  said  stock  of  goods 
was  turned  over  to  petitioner  as  trustee,  who  converted  the 
same  into  cash.  The  proceeds  were  enough  to  pay  said  judg- 
ment and  cost,  but  insufficient  to  pay  all  the  creditors  of  said 
bankrupt. 

The  said  judgment  creditors  asserted  a  prior  claim  to  the 
proceeds  of  said  stock  of  goods,  claiming  a  lien  thereon  by 
virtue  of  the  levy  of  said  execution  as  of  the  date  of  the  teste 
of  the  execution,  which  your  petitioner  denied,  insisting  the 
levy  and  whatever  lien  the  creditors  obtained  by  said  levy,  was 
avoided  by  the  subsequent  bankrupt  proceedings  had  within 
four  months  next  after  the  levy.  The  referee  refused  to  allow 
the  judgment  creditors  priority,  sustaining  the  contention  of 
the  trustee,  but  his  action  was  overruled  by  said  district 
judge,  who  sustained  the  contention  of  the  said  judgment  cred- 
itors, and  ordered  the  payment  of  their  judgment,  interest  and 
cost  in  full. 

Tour  petitioner  excepted  to  the  said  action  and  judgment 
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of  said  district  judge,  and  the  -said  creditors  and  petitioner 
filed  in  said  court  a  condensed  and  agreed  statement  of  facts 
and  the  record  in  the  cause,  and  a  duly  certified  copy  of  the 
same  is  filed  herewith  as  Exhibit  No.  1,  with  the  prayer  that 
it  be  made  part  of  this  petition. 

Your  petitioner  shows  that  the  levy  and  lien  created  by  the 
levy  of  said  execution,  was  avoided  by  the  subsequent  bank- 
ruptcy proceedings,  undex'  section  67/  of  the  B.  A.  of  1898, 
making  null  and  void  all  levies,  judgments,  attachments  or  oth- 
er liens,  obtained  against  an  insolvent  person  at  any  time  within 
four  months  prior  to  filing  a  petition  in  bankruptcy,  and  the 
said  trustee  is  aggrieved  by  the  action  and  judgment  of  said 
district  judge  in  refusing  to  avoid  the  levy  of  said  execution 
and  discharge  the  lien  created  thereby,  thus  defeating  the  law- 
ful application  of  the  section  referred  to,  and  preventing  a 
-atable  distribution  of  the  estate  of  said  bankrupt  amongst  ail 
his  creditors. 

The  trustee  therefore  prays  that  he  be  allowed  to  file  this, 
his  petition  for  a  review  of  the  action  of  said  district  judge, 
and  that  said  judgment  be  reviewed,' revised  and  reversed,  and 
that  petitioner  be  allowed  and  directed  to  make  a  ratable  distri- 
bution of  the  estate  of  said  bankrupt  amongst  all  his  creditors, 
and  he  will  ever  so  pray. 

T.  A.,  Trustee. 
R.  Y.,  Attorney. 

State  of , 

County  of -,  ss. 


Personally  appeared  before  me,  the  undersigned  authority, 
T.  A.,  and  makes  oath  in  due  form  of  law,  that  he  is  the  trus- 
tee in  the  foregoing  matter,  and  is  familiar  with  all  the  facts  set 
out  in  the  foregoing  petition,  and  that  the  same  are  true  to 
the  best  of  his  knowledge  and  belief.  T.  A. 

Sworn  to  and  subscribed  to  before  me,  this day  of 


[Seal]  J.  N., 

Notary  Public  in  and  for , 

County  . 

(1)  Taken  from  the  record  in  In  re  Darwin,  Petitioner,  117  Fed. 
407.  Section  67f  has  been  twice  amended,  by  Act  of  February  S, 
1903',  and  Act  of  June  IS,  1910,  wherein  the  rights  of  a  purchaser  in 
good  faith  for  value  are  saved. 
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No.  1984. 

Petition  to  Revise  Order  to  Pay  Over  Dividends  and  Earnings 
to  Bankrupt's  Estate; 

[Caption.] 
To  the  Honorable  Judges  of  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit  of  the  United  States  of  America : 

Your  petitioners,  Jacob  Brantman,  and  Schoonmaker  Bros. 
&  Brantman,  Inc.,  respectfully  show: 

I.  That  on  the  17th  day  of  May,  1916,  the  petitioner 
Jacob  Brantman  was,  upon  a  voluntary  petition  in  bank- 
ruptcy filed  by  him,  adjudicated  a  bankrupt. 

II.  That  at  the  time  your  petitioner,  Jacob  Brantman, 
was  adjudicated  a  bankrupt,  as  aforesaid,  he  was  an  ofiScer 
and  director  of  Schoonmaker  Bros.  &  Brantman,  Inc.,  the 
petitioner  herein,  a  corporation  organized  under  the  laws 
of  the  State  of  New  York,  and  that  at  said  time  he  was 
the  owner  of  one  share  of  stock  of  the  par  value  of  $100  in 
said  corporation. 

III.  That  your  petitioner,  Jacob  Brantman,  scheduled  the 
said  share  of  stock  as  an  asset,  and  upon  the  appointment 
of  a  trustee  herein,  your  petitioner  Jacob  Brantman  surren- 
dered and  delivered  the  said  share  of  stock  to  the  said  trustee- 

IV.  That  in  addition  to  his  salary  for  services  rendered, 
petitioner  Jacob  Brantman  testified  that  he  was  entitled  to 
one-third  of  the  dividends  when  declared  by  the  said  corpo- 
ration. 

V.  That  the  petitioner  Schoonmaker  Bros.  &  Brantman, 
Inc.,  has  never  declared  any  dividends,  either  before  or  after 
the  time  that  the  petitioner  Jacob  Brantman  was  adjudicated 
a  bankrupt. 

VI.  That  petitioner  Jacob  Brantman  is  not  entitled  to 
one-third  of  the  profits  of  the  petitioner  Schoonmaker  Bros. 
&  Brantman,  Inc.,  and  that  no  agreement  to  that  effect  was 
ever  entered  into  between  petitioner  Jacob  Brantman,  and 
the  petitioner  Schoonmaker  Bros.  &  Brantman,  Inc.,  or  the 
other  directors  or  stockholders  thereof. 
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VII.  That  your  petitioner  Schoonmaker  Bros.  &  Brant- 
man,  Inc.,  did  not  earn  the  sum  of  six  thousand  ($6000) 
dollars  in  profits  from  the  time  of  its  incorporation  to  the 
date  of  the  adjudication  in  bankruptcy  of  your  petitioner, 
Jacob  Brantman,  nor  had  your  said  petitioner,  Schoonmaker 
Bros.  &  Brantman,  Inc.,  earned  any  profits  or  any  sum  what- 
soever at  the  time  of  the  adjudication  in  bankruptcy  of  your 
petitioner,  Jacob  Brantman. 

VIII.  That  the  petitioner  Jacob  Brantman  invested  no 
moneys  whatsoever,  or  other  property,  in  the  said  corpora- 
tion Schoonmaker  Bros.  &  Brantman,  Inc. 

IX.  That  on  the  17th  day  of  November,  1916,  Louis  J. 
Castellano,  trustee  in  bankruptcy  herein,  upon  a  notice  of 
motion  dated  October  30,  1916,  and  a  petition  verified  the 
same  day,  moved  before  Hon.  Thomas  I.  Chatfield,  one  of 
the  judges  of  the  United  States  District  Court  for  the 
Eastern  District  of  New  York,  for  an  order  directing  the 
petitioners  to  pay  to  the  said  trustee,  the  sum  of  two  thou- 
sand ($2000)  dollars,  representing  one-third  of  the  alleged 
profits  earned  by  the  said  petitioner  Schoonmaker  Bros.  & 
Brantman,  Inc. 

X.  That  petitioner  Jacob  Brantman,  by  an  affidavit  veri- 
fied the  17th  day  of  November,  1916,  opposed  the  said  appli- 
cation on  the  facts  therein  set  forth,  and  on  the  ground  that 
the  court  had  no  jurisdiction  upon  the  said  motion  to  deter- 
mine whether  there  was  any  indebtedness  due  from  the  said 
petitioner  Schoonmaker  Bros.  &  Brantman,  Inc.,  to  the  peti- 
tioner Jacob  Brafitman,  and  that  the  court  had  no  jurisdic- 
tion upon  the  said  motion  in  a  summary  manner  to  deter- 
mine whether  at  the  time  of  the  adjudication  herein,  the 
petitioner  Schoonmaker  Bros.  &  Brantman,  Inc.,  was  in- 
debted to  the  petitioner  Jacob  Brantman;  and  upon  the  fur- 
ther ground  that  the  court  was  without  jurisdiction  upon 
the  said  motion  in  a  summary  manner  to  direct  the  corpora- 
tion, or  its  officers,  or  the  petitioner  Jacob  Brantman,  to  pay 
to  the  trustee  the  indebtedness,  if  any,  that  may  exist;  and 
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upon  the  further  ground  that  the  court  was  without  juris- 
diction in  a  summary  manner  upon  the  said  motion,  to  make 
any  determination  in  respect  to  any  claim  that  the  petitioner 
Jacob  Brantman  may  have  had  against  the  said  petitioner 
Schoonmaker  Bros.  &  Brarttman,  Inc.,  or  to  make  any  order 
in  a  summary  manner  upon  the  said  application  in  respect  of 
any  moneys  that  may  have  been  due  from  the  petitioner 
Schoonipaker  Bros.  &  Brantman,  Inc.,  to  the  petitioner 
Jacob  Brantman  at  the  time  of  his  adjudication  in  bank- 
rutpcy. 

XI.  That  your  petitioner,  Schoonmaker  Bros.  &  Brant- 
man, Inc.,  also  opposed  the  said  motion. 

XII.  That  on  the  1st  day  of  January,  1917,  an  order  was 
made  upon  the  said  motion,  directing  the  petitioners  to  turn 
over  to  the  trustee  one-third  of  any  sum  which  may  be  shown 
to  have  been  earned  by  the  said  petitioner  Schoonmaker 
Bros.  &  Brantman,  Inc.,  and  giving  the  trustee  further  relief, 
and  referring  the  proceeding  to  a  Special  Master  to  examine, 
take  testimony  and  report  as  to  the  amount  due. 

XIII.  That  the  said  order  is  erroneous,  in  that  it  as- 
sumes to  determine  in  a  summary  way,  without  due  process 
of  law,  and  without  a  plenary  suit,  the  rights  between  the 
petitioner  Jacob  Brantman  and  the  petitioner  Schoonmaker 
Bros.  &  Brantman,  Inc.,  and  in  that  it  assurned  to  determine 
in  a  summary  manner  without  due  process  of  law,  and  with- 
out a  plenary  suit,  the  issue  as"  to  what  indebtedness,  if  any, 
existed  from  the  petitioner  Schoonmaker  Bros.  &  Brantman, 
Inc.,  to  the  petitioner  Jacob  Brantman  at  the  time  of  his 
adjudication  in  bankruptcy,  and  in  that  it  assumed  in  a  sum- 
mary manner,  without  due  process  of  law,  to  direct  peti- 
tioners to  turn  over  to  the  trustee  an  indebtedness  alleged  to 
exist  from  the  petitioner,  Schoonmaker  Bros.  &  Brantman, 
Inc.,  to  the  petitioner  Jacob  Brantman. 

XIV.  That  the  said  order  is  erroneous  in  that  the  court 
had  no  jurisdiction  to  make  the  same,  and  had  no  jurisdic- 
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tion  to  determine  the  issues  in  a  summary  manner  upon  said 
motion. 

XV.  That  the  said  order  is  erroneous  in  that  it  is  con- 
trary to  law,  made  upon  no  evidence  to  warrant  the  same, 
and  against  the  proofs  appearing  from  the  affidavits  sub- 
mitted to  the  court. 

XVI.  That  your  petitioners  objected  to  the  jurisdiction 
of  the  court  to  make  such  order.  '  / 

XVII.  That  your  petitioners  feel  aggrieved  by  said  order. 
Wherefore,  your  petitioners,  being  aggrieved  by  the  said 

order,  pray  that  the  said  order  be  revised  in  matters  of  law 
by   your   Honorable   Court,   and   that   your   petitioners   may 
have  such  other  and  further  relief  as  may  be  just. 
Dated,  New  York,  January  10,  1917. 

Jacob  Brantman, 

SCHOONMAKER    BROS.    &    BrANTMAN,    InC.^ 

By  Clifford  D.  Schoonmaker, 
H.  L.,  President. 

Attorney  for  Jacob  Brantman,  Petitioner. 

T.  P.  H., 

Attorney  for  Schoonmaker  Bros.  &  Brantman, 
Inc.,  Petitioner. 

[V  eriiicalion.^ 

Taken  from  the  record  in  In  re  Brantman,  244  Fed.  101,  156  C.  C.  A. 
529. 
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No.  1985. 

Stipulation  Reducing  Record. 

The  District  Court  of  the  United  States,  for  the 

• — —  District  of  . 

A.  B.,  Plaintiff, 

vs. 
C.  D.,  Defendant. 

In  the  ahove-entitled  case,  it  is  hereby  stipulated  by  the 
solicitors  for  the  parties  hereto  that  if  an  appeal  be  taken, 
the  clerk,  in  making  a  transcript  of  the  record  may  omit 
therefrom  the  following  papers  and  records,  to  wit,  [here  set 
forth  the  papers  and  records  by  name  which  are  to  be  omitted,] 
and  that  an  ordejj  may  be  entered  if  the  same  to  the  court 
shall  seem  proper,  in  accordance  with  this  stipulation. 

Dated .  [To  be  signed  by  all  the  solicitors.] 

( 1 )  Unless  a  stipulation  or  praecipe  is  filed  with  the  clerk,  designat- 
ing what  parts  of  the  record  are  to  be  included  in  making  a  transcript, 
it  is  his  duty  to  send  up  the  whole  record  in  the  strict  sense  of  the  word, 
made  as  directed  by  R.  S.  sec.  750.  Keene  vs.  Whitaker,  13  Pet.  459; 
Curtis  vs.  Petitpain,  18  How.  109;  West  vs.  Bast  Coast  Cedar  Co.,  113 
Fed.  Rep.  737;  Meyer  vs.  Mansur  &  Tebbetts  Imp.  Co.,  85  Fed.  Rep.  874; 
29  C.  C.  A.  465;  R.  R.  Go.  vs.  Schutte,  100  U.  S.  644;  Cunningham  vs. 
German  Ins.  Bank,  103  Fed.  Rep.  932;  Nashua  &  Lowell  Corp.  vs.  Boston 
&  Lowell  Corp.,  61  Fed.  Rep.  237  (244),  9  C.  C.  A.  468. 

If  the  record  is  too  meager  the  Appellate  Court,  upon  proper  applica- 
tion, settles  it  by  a  certiorari.  Redfleld  vs.  Parks,  130  XJ.  S.  625,  9  Sup. 
Ct.  642,  32  L.  Ed.  1053 ;  Hoskln  vs.  Fisher,  125  U.  S.  217,  8  Sup.  Ct.  834, 
31  L.  Ed.  759.  If  it  contain  unnecessary  matter,  the  Appellate  Court 
ran  rectify  this  in  fixing  the  costs  of  the  case. 

In  case  the  clerk  is  requested  by  one  party  to  include  a  paper  in  tha 
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transcript  and  is  requested  by  the  other  party  to  leave  out  the  same 
paper,  he  may  apply  to  the  judge  for  instruction.  Hoe  v.  Kahler,  27 
Fed.  14S. 

The  clerk  should  not  transniit  original  papers  except  for  the  pur- 
pose of  inspection.     Smith  v.  Craig,  100  U.  S.  226. 


No.  1986. 

Praecipe  Designating  Parts  of  Record  to  be  Included  in  Tran- 
script of  Appeal  or  Writ  of  Error.  (1) 

The  District  Court  of  the  United  States 
For  the District  of . 

A.  B. 
vs. 
G.  D. 

To  the  Clerk: 

You  are  requested  to  take  a  transcript  of  record  to  be  filed 
in  tbft  United  States  Circuit  Court  of  Appeals  for  the Cir- 
cuit, pursuant  to  an  appeal  [or  writ  of  error]  allowed  in  the 
abo^7e  entitled  cause  and  to  include  in  such  transcript  of  record 
the  following  and  no  other  papers  or  exhibits,  to  wit: 

[Here  specify  by  name  each  paper  desired  to  be  included  in 
the  transcript.]  Eespeetfully, 

X.  &  X., 
Attorneys  for  Appellant  [or  Plaintiff  in  Error]. 

(1)  The  certificate  of  the  clerk  should  show  that  the  transcript  of 
record  was  made  in  accordance  with  praecipe  of  the  party  removing  the 
case,  designating  the  papers  to  he  included.  See  Meyer  vs.  Mansur  & 
Tebbetts  Imp.  Co.,  85  Fed.  Rep.  874,  29  C.  C.  A.  465 ;  Nashua  &  Lowell 
Corp.  vs.  Boston  &  Lowell  Corp.,  61  F.e±  Rep.  237  (244),  9  C.  C.  A.  468; 
Cunningham  vs.  German  Ins.  Bank,  103  Fed.  Rep.  932;  R.  R.  Co.  vs. 
Schutte,  100  V.  S.  644;  West  vs.  East  CoaSt  Cedar  Co.,  113  Fed.  Rep.  737. 

It  is  proper,  but  not  necessary,  for  counsel  to  submit  praecipe  to  ad- 
verse counsel  before  the  transcript  is  made.  In  case  the  clerk  is  re- 
quested by  one  party  to  i^clu^e  a  paper  in  the  transcript  and  is  re- 
'  quested  by  the  other  party  to  leave  out  the  same  paper,  he  may  apply  to 
the  judge  for  instruction.    Hoe  vs.  Kahler,  27  Fed.  Rep.  145. 

The  clerk  should  not  transmit  original  papers  except  for  the  purpose 
of  inspection.    Smith  vs.  Craig,  100  U.  S.  226. 

The  practitioner  should  consult  the  rules  of  his.  Circuit  Court 
of  Appeals  and  those  of  the  Supreme  Court  of  the  United  States, 
upon   occasion.     The   requirements   of   these  rules   are   very   similar. 
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No.  1987. 

Stipulation  for  Transcript  in  Admiralty.(l) 

[Caption.] 

It  is  hereby  stipulated  by  and  between  the  proctors  for 
the  respective  parties  hereto  that  the  following  shall  be  in- 
cluded in  the  transcript  of  record  on  appeal: 

1.  Libel  of  The  American  Ship  Building  Company. 

2.  Answer  of  the  Great  Lakes  Towing  Company. 

3.  Order  of  court  appointing  commissioner. 

4.  All  of  the  testimony  taken  before  the  commissioner. 

5.  Report  and  findings  of  the  commissioner. 

6.  Exceptions  of  respondent  to  report  and  findings  of  the 
commissioner. 

7.  Opinion  of  court  overruling  thg  exceptions  and  con- 
firming finding  and  report  of  commissioner. 

8.  Final  decree. 

9.  .  Petition  for  appeal. 

10.  Assignment  of  errors. 

11.  Notice  of  appeal. 

12.  Order  allowing  appeal. 

It  is  further  stipulated  that  the  record  in  the  above  en- 
titled cause  may  be  printed  by  appellant  in  lieu  of  having  it 
printed  under  direction  of  the  clerk  and  that  when  same  is 
printed  it  may  be  submitted  to  proctors  for  the  parties  and 
if  found  correct,  then  stipulated  by  the  parties  as  a  correct 
and  true  transcript  of  the  record.  H.  &  D., 

Proctors  for  The  American  Ship  Building 
Company,  Libellant  and  Appellee. 

G.  &  W., 
Proctors  for  the  Great  Lakes  Towing  Com- 
pany,  Respondent  and  Appellant. 

(1)  The  contents  of  the  apostles  on  appeal  are  prescribed  by  Rule 
4  of  the  Circuit  Court  of  Appeals  in  the  2nd  circuit  and  also  in  the 
9th  circuit.  See  also  Rules  of  the  Supreme  Court,  Rule  8,  par.  6. 
The  contents  of  the  record  in  admiralty  from  the  District  Court  are 
prescribed  in  Admiralty  Rule  52. 
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No.  1988. 

Stipulation  that  but  One  Transcript  Shall  be  Prepared  foi 
Writs  of  Error  Sued  Out  by  Both  Parties,. 

[Caption.] 

It,  is  hereby  stipulated  by  and  between  the  parties  hereto, 
through  their  respective  attorneys  of  record: 

1.  That  although  each  of  the  parties  hereto  have  sued  out 
separate  writs  of  error  from  the  Circuit  Court  of  Appeals  of 
the  Eighth  Circuit,  to  review  the  judgment  of  the  District 
Court  of  the  United  States  for  the  district  of  Colorado  in 
the  above  entitled  cause,  there  is  no  necessity  for  more  than 
one  transcript  of  record  to  be  prepared  and  filed  as  a  return 
to  both  said  writs  of  error  in  said  Circuit  Court  of  Appeals, 
and  accordingly  that  but  one  transcript  of  record  shall  be 
prepared  and  filed  in  said  Circuit  Court  of  Appeals  as  a 
return  to  both  said  writs  of  error,  which  transcript  of  record 
shall  consist  of  a  copy  of  the  complaint,  the  answer,  the 
demurrer  to  the  answer,  the  order  of  court  sustaining  the 
demurrer  as  to  certain  of  the  defendant's  special  pleas  or 
defenses  and  overruling  same  as  to  others,  the  court's 
opinion  on  said  demurrer,  the  stipulation  filed  by  the  parties 
preceding  the  judgment,  the  judgment,  the  petitions  of  the 
respective  parties  for  the  allowance  of  writs  of  error,  to- 
gether with  the  assignments  of  errors  of  the  respective 
parties,  the  orders  of  court  allowing  said  writs  of  error  and 
fixing  the  bond  to  be  filed  by  the  defendant,  the  bond  filed 
by  defendant  and  approved  by  the  court,  and  the  respective 
writs  of  error  and  citations  issued  herein  with  the  returns 
thereon,  and  that  said  single  transcript  of  record  so  pre- 
pared shall  serve  as  a  record  for  both  said  writs  of  error  in 
said  Circuit  Court  of  Appeals  and  may  be  used  by  each  of 
the  parties  in  said  Circuit  Court  of  Appeals  on  their  respec- 
tive writs  of  error. 

2.  That  only  one  printed  record  shall  be  prepared  in  said 
Circuit  Court  of  Appeals,  which  shall  be  entitled  in  the  mat- 
ter of  both  said  writs  of  error,  and  that  separate  briefs  on 
each  writ  need  not  be  prepared,  and  that  the  argument  on 
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both  said  writs  of  error  may  be  heard  by  said  Circuit  Court 
of  Appeals  at  the  same  time. 

3.  That  the  hearing  by  said  Circuit  Court  of  Appeals  on 
both  said  writs  of  error  shall  be  had  at  the  December,  1916, 
term  of  said  court  at  St.  Louis,  Missouri.'  A.  B., 

United  States  Attorney. 
C.  D., 
Assistant  United  States  Attorney, 

Attorneys  for  Plaintifif. 
T.  H.,  J.  P.,  T.  S.,  Attorneys  for  Defendant. 


No.  1989. 

Clerk's   Certificate  to  Record  on  Appeal  and  Cross-Appeal. 

[  Caption — Venue.  ] 

I,  T.  C.  MacMillan,  clerk  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Illinois,  Eastern 
Division,  do  hereby  certify  that  the  foregoing  is  a-  correct 
transcript  of  the  record  of  said  District  Court  in  the  cause 
entitled,  Consolidated  Rubber  Tire  Company  and  The  Rub- 
ber Tire  Wheel  Company  v.  B.  F.  Goodrich  Company,  on 
the  appeal  by  the  defendant  and  the  cross  appeal  by  plain- 
tiffs as  agreed  upon  by  the  parties  and  as  ordered  by  the 
court. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  court,  at  my  office,  in  the  city  of 
Chicago,  in  said  district,  this  twenty-second  day  of  August, 
1917.  T.  C.  MacMillan, 

[Seal.-]  Clerk. 


No.  1990. 

Praecipe  of  Appellee  for  Printing  Additional  Parts  of  the 

r^  ,,.      1  Record. 

[Caption.] 

To  the  Clerk  of  said  Court  :(1) 

Under  Rule  23  of  this  court,  the  appellee.  The  Denver  & 
Rio  Grande  Railroad  Company,  hereby  designates  the   fol- 
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lowing  additional  portions  of  the  record  which  it  requests 
to  be  printed : 

1.  The  oiiginal  bill  of  complaint. 

2.  The  motion  of  this  appellee  [defendant  below]  to  dis- 
miss the  same,  styled  Separate  Motion  of  Defendant,  The 
Denver  &  Rio  Grande  Railroad  Company,  to  Dismiss. 

3.  The  order  of  the  court  sustaining  the  aforesaid  motion. 

A.  B.  &  C.  D., 

Solicitors  for  Appellee. 
(1)  8th  circuit. 


No.  1991. 

Stipulation  for  Use  of  Transcript  Both  on  Appeal  and  in  Error. 

[Caption.] 

Now  come  A.  B.  and  C.  D.,  and  United  States  of  Amer- 
ica and-  X.  R.,  and  the  United  States  of  America  and  said 
X.  R.,  not  hereby  waiving,  or  intending  to  waive,  any  right 
of  objection  which  either  of  them  may  have  to  any  step 
taken  or  anything  done  by  the  said  A.  B.  and  C.  D.,  or 
either  of  them,  in  perfecting  or  attempting  to  perfect,  or  in 
prosecuting  or  attempting  to  prosecute,  an  appeal  or  error 
herein,  except  as  hereinafter  expressly  stated,  it  is  by  said 
A.  B.  and  C.  D.,  and  the  United  States  of  America  and  said 
X.  R.  hereby  stipulated  and  agreed  that  the  transcript  of  the 
evidence  filed  herein  by  A.  B.  and  C.  D.  shall  be  considered 
as  having  been  filed  both  in  their  error  and  appeal  proceed- 
ings  herein.  A.  B., 

C.  B., 

United  States  of  America, 
By  T.  R., 
United  States  Attorney. 

X.  R., 
By  M.  N.,  his  Attorney. 
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No.  1992. 

Agreement  to  Praecipe,  etc. 

We  hereby  agree  that  the  above  and  foregoing  praecipe 
is  correct;  that  the  records,  documents,  papers  and  proceed- 
ings therein  set  forth  are  sufficient  for  a  complete  record  in 
this  cause  on  appeal,  and  we  hereby  adopt  the  foregoing  as 
a  list  designated  by  each  of  the  parties  to  this  cause  to  com- 
plete said  transcript,  and  we  hereby  waive  the  issuance  and 
service  of  notice  upon  any  party  hereto,  and  agree  that  said 
praecipe  shall  be  obeyed  by,  and  acted  upon  by,  the  clerk  as 
fully  and  to  all  intents  and  purposes  in  the  same  manner  as 
if  said  praecipe  had  been  regularly  filed  and  a  true  copy 
thereof  served  upon  each  party  hereto. 

(Signed  by  attorneys.) 


No.  1993. 

Order  Consolidating  Appeals  and  Specifying  Papers. 

[Caption.] 

On  reading  and  filing  the  annexed  stipulation,  it  is, 
Ordered,  That  the  appeals  taken  by  the  defendants, 
Michael  E.  Schoening  and  Dudley  Field  Malone,  be,  and 
the  same  hereby  are,  consolidated,  and  that  the  records  of 
such  appeals  may  be  printed  together  under  one  eover  and 
certified  as  one  appeal  by  the  clerk  of  the  United  States 
District  Court,  and  considered  by  the  clerk  of  the  said  court 
and  the  clerk  of  this  court  as  such;  and  it  is 

Further  Ordered,  That  the  record  on  appeal  of  the  de- 
fendant Dudley  Field  Malone  shall  consist  of  his  assignment 
of  error,  petition  -of  appeal  and  order  allowing  same,  in 
addition  to  the  papers  filed  on  behalf  of  the  defendant, 
Michael  E.  Schoening.  A.  C.  C, 

United  States  Circuit  Judge. 
The  above  order  is  hereby  consented  to.  A.  B., 

Attorney  for  Appellants. 
CD., 
Attorney  for  Appellee. 
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No.  1»94. 

Directions  to  the  Clerk  for  Making  up  Transcript  of  Record 
on  Appeal,  Where  Interlocutory  Injunction  Asked. 

[Caption.] 

The  clerk  of  said  court  is  hereby  instructed  by  the  com- 
plainants in  the  above  entitled  cause  to  make  up  a  transcript 
of  the  record  of  said  cause  in  said  court  for  transmission 
upon  appeal  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Fifth  Circuit  from  the  order  denying  complainants 
motion  for  interlocutory  injunction  therein  and  in  making 
up  same  to  include  therein  the  following  pleadings,  papers, 
documents  and  exhibits,  being  all  of  the  record  in  said  cause 
except  the  subpoenas  and  returns  thereon: 

1.  Complainants'  bill  of  complaint. 

2.  Amendment  to  bill  of  complaint. 

3.  Complainants'  affidavit  to  amendment  to  bill  of  com- 
plaint. 

4.  Motion  to  dismiss  bill  of  complaint  as  amended. 

5.  Appearance  of  Watson  and  Pasco  for  certain  defend- 
ants and  their  adoption  of  motion  to  dismiss. 

6.  Motion  for  interlocutory  injunction. 

7.  Notice  of  hearing  of  application  for  interlocutory  in- 
junction and'  acknowledgment  of  service  thereof. 

8.  Answer  of  defendants  tb  the  bill  of  complaint. 

9.  Sumijiary  and  index  to  complainants'  affidavits. 

10.  All  affidavits  and  exhibits  offered  in  evidence  by 
complainants  in  support  of  application  for  interlocutory  in- 
junction. 

11.  All  affidavits  and  exhibits  ofifered  in  evidence  by  de- 
fendants in  opposition  to  motion  for  interlocutory  injunc- 
tion. 

12.  Order   denying   motion   for   interlocutory   injunction. 

13.  Opinion  of  court  rendered  in  denying  order  for  inter- 
locutory injunction. 

14.  Assignment  of  errors. 
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15.  Application  for  and  allowance  of  appeal,  any  order 
of  the  court  staying  proceedings  in  the  District  Court  in  the 
case,  and  appeal  bond. 

16.  All  other  pleadings,  proceedings,  papers  and  orders, 
records  and  minutes  which  are  or  may  become  or  form  part 
of  the  record  in  said  cause  excepting  subpoenas  and  returns 
thereon  as  aforesaid. 

17.  These  directions  to  the  court  upOn  behalf  of  com- 
plainants for  making  up  the  transcript  of  record  together 
with  proof  of  service  of  a  copy  of  same  on  defendants. 

18.  Any  directions  which  the  defendants  in  said  cause 
may  file  with  the  clerk  for  or  in  connection  with  the  making 
up  of  said  transcript  of  record. 

A.  B.  &  C.  D., 
Counsel  and  Solicitors  for  Complainants. 

Service  of  copy  of  foregoing  directions  to  the  clerk  for 
making   up   transcript    of   record    on    appeal    in    said    cause 

acknowledged  this  day  of .  J.  C.  C, 

Counsel  and  Solicitor  for  Defendants. 


No.  1995. 

Stipulation  as  to  Transcript  on  Writ  of  Error  and  Appeal.  (1) 

[Caption.] 

It  is  hereby  stipulated  and  agreed,  by  and  between  the 
parties  to  the  above  numbered  and  entitled  cause — 

Since  the  defendant,  in  addition  to  the  prosecution  of  a 
writ  of  error  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  for  the  purpose  of  reviewing  the  final 
decree  and  judgment  entered  herein  July  22,  1916,  is  also 
desirous,  owing  to  the  doubt  which  exists  as  to  the  proper 
proceeding  to  give  appellate  jurisdiction  to  said  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit  to  review  the  said 
adjudication,  of  prosecuting  an  appeal  from  said  final  decree 
and  judgment  to  said  United  States  Circuit  Court  of  Ap- 
peals,-^— 
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That  the  transcript  of  the  record,  proceedings  and  papers, 
which  will  be  transmitted  by  the  clerk  of  the  District  Court 
to  said  United  States  Circuit  Court  of  Appeals  pursuant  to 
the  mandate  of  said  writ  of  error,  may  be  treated,  considered, 
and  duly  authenticated,  as  the  transcript  of  the  record,  pro- 
ceedings, and  papers  upon  which  said  appeal  is  based,  and 
transmitted  to  said  United  States  Circuit  Court  of  Appeals 
for  its  consideration  in  connection  with  said  appeal,  which 
said  transcript  of  the  record  will  be  prepared  in  accordance 
with  the  praecipe  of  the .  defendant  therefor,  a  copy  of  which 
is  hereto  attached  and  made  a  part  of  this  stipulation;  and, 

That  said  transcript  of  the  record  when  printed  by  the 
clerk  of  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  shall  be  entitled,  treated  and  considered  as 
the  transcript  of  the  record,  both  in  said  writ  of  error  and 
in  said  appeal,  and  said  writ  of  error  and  said  appeal  shall 
be  argued  and  treated  as  one  cause;  and, 

It  is  further  understood  and  agreed  that  this  stipulation 
or  a  copy  thereof,  shall  be  transmitted  to  said  United  States 
Circuit  Court  of  Appeals,  as  a  part  of  the  appeal  papers. 

A.  B.  &  C.  D., 
Attorneys  for  Plaintiff. 
O.  R.  &  S.  K., 
Attorneys  for  Defendant. 

(1)  Section  4  of  the  Act  of  September  6,  1916,  39  Stat.  L.  727,  pro- 
vides that  when  error  should  have  been  prosecuted  instead  of  appeal 
or  vice  versa,  the  court  will  disregard  the  mistake  and  entertain  the 
review  as  if  proper  proceedings  had  been  had. 


No.  1996. 

Praecipe  for  Transcript  (Illustrative — General  Form).(l) 

[Caption.] 
To  the  clerk  of  the  above  entitled  court: 

You  will  please  prepare  transcript  of  the  record  in  this 
cause,  to  be  filed  in  the  office  of  the  clerk  of  the  United 
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States  Circuit  Court  of  Appeals  for  the  Judicial  Cir- 
cuit, under  the  writ  of  error  heretofore  allowed  by  said 
court  and  include  in  the  said  transcript  the  following  plead- 
ings, proceedings  and  papers  on  file,  to-wit : 

Complaint, 

Summons, 

Demurrer, 

Order  of  (date)   overruling  demurrer, 

Answer, 

Reply, 

Agreed  statement  of  facts. 

Memorandum  opinion  of  .the  court, 

Judgment, 

Certificate  of  clerk  to  judgment-roll. 

Bill  of  exceptions. 

Petition  for  writ  of  error  and  supersedeas, 

Assignment  of  errors, 

Order  allowing  writ  of  error  and  fixing  supersedeas  bond, 

Supersedeas  bond. 

Clerk's  certificate  to  transcript  of  record. 

Writ  of  error, 

Clerk's  return  to  writ  of  error. 

Praecipe  for  transcript  of  record. 

Citation. 

Said  transcript  to  be  prepared  as  required  by  law  and  the 
rules  of  the  United  States  Circuit  Court  of  Appeals  for  the 

Circuit.  A.  B.  and  C.  D., 

Attorneys  for  Defendant. 

(1)  In  Dewhurst's  Rules  of  Practice  in  the  United  States  Courts, 
2nd  ed.,  at  pp.  845  to  850,  are  found  directions  for  taking  appeals, 
making  up  records,  and  other  proceedings  in  review,  promulgated  by 
Honorable  Henry  T.  Meloney,  clerk  of  the  Circuit  Court  of  Appeals 
for  the  4th  circuit. 
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No.  1997. 

Plaintiff's  Notice  of  Election  to  Stand  on  Plea  to  Jurisdiction, 
to  Appeal,  Requesting  Certificate,  etc. 

[Caption.] 
To  : 

The  plaintiff  elects  to  stand,  on  its  plea  or  motion  to  the 
jurisdiction  of  the  court,  and  that  the  question  of  jurisdic- 
tion by  the  trial  court  be  certified  direct  to  the  Supreme 
Court  of  the  United  States,  for  the  term  commencing  Octo- 
ber 8,  1917,  upon  authority  of  {here  follow  citations]. 
Plaintiff  attaches  hereto  and  makes  part  hereof  a  full,  true 
and  correct  copy  of  the  record  in  said  cause  and  asks  this 
court  to  identify  same  as  plaintiff's  bill  of  exceptions;  and 
plaintiff  attaches  hereto  and  makes  part  hereof  its  statement 
of  appeal  and  prayer  for  allowance  of  same,  form  of  judg- 
ment entry  requested  by  it,  form  of  citation;  and  good  and 
sufficient  and  properly  executed  appeal  bond. 

And  you  are  notified  that  plaintiff  will  present  the  fore- 
going papers  to  the  Honorable  '■ ,  judge  of  said 

court,  on  the day  of ,  1917,  and  pray  his  allowance 

of  said  appeal,  the  signing  and  filing  of  said  bill  of  excep- 
tions, the  execution  of  such  certificate,  the  approval  of  said 
appeal  bond,  and  an  order  making  same  operate  as  a  super- 
sedeas, and  any  and  every  such  further  order  as  may  be 
necessary  to  have  allowed  to  perfect  said  appeal. 

A.  B., 
Attorney  for  Plaintiff. 


No.  1998. 

Praecipe  Filed  Under  Rule  8  of  the  Supreme  Court  of  the 
United  States.  (1) 
[Caption.] 

Come  now  the  appellants,  The  Public  Utilities  Commission 
for  the  state  of  Kansas,  Joseph  L.  Bristow.  John  M.  Kinkcl 
and  C.  F.  Foley,  members  of  the  Public  Utilities  Commis- 


MISCELLANEOUS    ORDERS,    ETC.  3217 

sion  for  the  state  of  Kansas,  H.  O.  Caster,  attorney  for  the 
Public  Utilities  Commission  for  the  state  of  Kansas,  and 
S.  M.  Brewster,  Attorney  General  for  the  state  of  Kansas, 
and  the  defendant  cities  in  Kansas,  in  pursuance  to  Rule  8 
of  the  Supreme  Court  of  the  United  States,  and  for  the 
purpose  of  enabling  the  clerk  to  prepare  the  record  for  ap- 
peal herein  from  the  decision  of  the  District  Court  to  the 
Supreme  Court  of  the  United  States,  hereby  requests  the 
clerk  to  incorporate  the  portions  of  the  record  into  the  tran- 
script of  the  record  on  such  appeal  which  are  hereinafter 
indicated,  and  additional  to  the  record  already  prepared  in 
accordance  with   the  praecipes   of  .  other  appellants,   to-wit : 

Assignment  of  errors  on  behalf  of  the  Public  Utilities 
Commission  for  the  state  of  Kansas,  Joseph  L.  Bristow, 
John  M.  Kinkel  and  C.  F.  Foley,  members  of  the  Public 
Utilities  Commission  for  the  state  of  Kansas,  and  H.  O. 
Caster,  attorney  for  the  Public  Utilities  Commission  for  the 
state  of  Kansas,  and  S.  M.  Brewster,  Attorney  General  of 
the  State  of  Kansas. 

Appeal  and  allowance  of  the  Public  Utilities  Commission 
for  the  state  of  Kansas,  Joseph  L.  Bristow,  John  M.  Kinkel 
and  C.  F.  Foley,  members  of  said  commission,  and  H.  O. 
Caster,  attorney  for  the  Public  Utilities  Commission  for  the 
state  of  Kansas,  and  S.  M.  Brewster,  Attorney  General  for 
the  state  of  Kansas,  and  the  defendant  cities  in  the  state  of 
Kansas. 

Bond  of  the  Public  Utilities  Commission  on  Appeal. 

Citation  on  appeal,  with  acknowledgment  of  service. 

Order  of  severance.  J.  and  C, 

Attorneys  for  Appellants. 

(1')  Rule  8,  in  the  interest  of  economy  of  time  and  expense,  pro- 
vides for  selection  of  parts  of  the  record  to  be  printed. 
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No.  1999. 

Order  to  Make  Transcribed  Stenographic  Report  of  Evidence 

r  „  ,  Part  of  the  Record. 

[Caption.] 

This  cause  came  on  further  to  be  heard  upon  the  thirty- 
first  day  of  October,  1917,  upon  the  application  of  the  de- 
fendant, the  city  of  Kansas  City,  Missouri,  for  an  order 
making  a  part  of  and  incorporating  into  the  record  of  this 
cause  the  transcript  of  the  evidence  taken  in  shorthand  by 
Mr.  H.  Harcourt  Horn  during  the  hearings  of  this  cause  and 
by  him  transcribed  in  typewriting,  together  with  the  memo- 
randa filed  with  him  in  connection  with  such  evidence,  and 
upon  consideration  thereof 

It  is  ordered  that  the  transcript  of  the  evidence  taken  in 
shorthand  by  Mr.  H.  Harcourt  Horn  during  the  hearings 
of  this  cause  and  by  him  transcribed  into  typewriting,  to- 
gether with  the  memoranda  filed  with  him  as  a  part  of  such 
testimony,  be  and  they  hereby  are  made  a  part  of  and  in- 
corporated into  the  record  of  this  cause.  W.  F.  B., 

United  States  District  Judge. 


No.  2000. 

Order  Staying  Proceedings  Pending  Appeal  but  Permitting 
Additional  or  Ancillary  Bills. 

[Caption  in  Circuit  Court  of  Appeals.] 

Upon  the  application  of  the  defendant  in  the  above  en- 
titled cause  for  a  stay  of  proceedings  pending  appeal,  it  is 
hereby 

Ordered  that  the  proceedings  in  the  District  Court  in  said 
cause,  including  the  hearings  before  the  Special  Master,  be 
stayed  pending  the  determination  of  the  appeal  to  this  court; 
but  this  order  shall  not  stay  the  operation  of  the  injunction 
granted  by  the  decree  appealed  from  and  is  without  preju- 
dice to  the  right  of  the  defendant  to  make  furthe'r  applica- 
tion to  this  court  for  an  order  of  that  nature,  nor  shall  this 
order  be  taken  or  construed  to  prevent  complainant  from 
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filing  such  additional  or  ancillary  bills  against  other  parties 
as  he  may  deem  necessary  to  protect  his  interest,  and  without 
prejudice  to  the  right  of  the  defendant  to  make  further  ap- 
plication in  case  such  a  bill  or  bills  are  filed. 

A.  C.  C, 
United  States  Circuit  Judge. 

H.  G.  W., 
United  States  Circuit  Judge. 

H.  W.  R., 
United  States  Circuit  Judge. 


No.  20O1. 

Counter-Praecipe  of  Plaintiffs  for  Transcript. 

[Caption.] 
To  the  Clerk  of  said  Court: 

I  received  today  a  copy  of  defendants'  praecipe  in  this 
case. 

In  regard  to  the  tenth  item  of  defendants'  praecipe,  I 
assume  it  is  meant  to  include  all  of  the  letters  and  paper 
exhibits  put  in  evidence  by  plaintififs  and  defendants,  all  of 
which  are  referred  tc  in  the  transcript  of  the  proceedings  as 
taken  down  by  Miss  Mildred  J.  Cook. 

On  behalf  of  plaintififs,  I  insist  that  the  entire  file  wrapper 
and  contents  of  plaintiffs'  patent  (patent  No.  970,237)  be 
included  in  the  transcript  and  not  fragmentary  parts  thereof, 
as  specified  in  defendants'  praecipe.  I  also  insist  that  the 
whole  of  plaintiffs'  exhibit  U.  S.  Box  Lock  Co.,  1914  cata- 
logue go  up  as  part  of  the  transcript.  As  a  mere  matter  of 
convenience  to  you  in  making  up  the  transcript  I  hand  you 
herewith  a  duly  certified  copy  of  the  file  wrapper  and  con- 
tents of  plaintiffs'  patent  in  suit  No.  970,237,  so  that  you 
can  use  it  in  making  up  the  transcript. 

St.  Louis,  April  1,  1916. 

(Signed)     Paul  Bakewell, 

Solicitor  for  Plaintiffs. 

Acknowledgment  by  solicitor  for  defendants. 
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No.  20C2. 

Praecipe  for  Transcript  in  Bankruptcy  (1). 

[Caption.] 
To  Clerk: 

Please  make  transcript  of  following  named  papers  in  the 
above  entitled  matter: 

First.    Claim  of  The  E.  F.  Company. 

Second.    Petition  of  trustee  to  expunge  said  claim. 

Third.    Waiver  of  the  E.  F.  Company  as  to  the  filing  and 
date  of  hearing  of  said  petition. 

Fourth.    Proceedings  before  referee  in  the  claim  of  the  E. 
F.  Grocery  Company. 

Fifth.    Petition  of  The  E.  F.  Co.  in  review  of  referee's  opin- 
ion and  order  expunging  its  claim. 

Sixth.     Opinion  of  District  Judge,  Hon.  A.  C. 

Seventh.    Decree  filed  March  28,  1902. 

Eighth.    Petition  on  appeal. 

Ninth.     Assignment  of  errors. 

Tenth.    Allowance  of  appeal. 

Eleventh.     Citation  and  service  of  same. 

Twelfth.    Motion  of  the  B.  F.  Co.  to  correct  entry  of  March 
28th,  1902. 

Thirteenth.     Entry  overruling  same. 

Fourteenth.    Praacipe  for  transcript. 

Fifteenth.     Certificate. 

And  file  said  transcript  with  clerk  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Circuit 

N.  B., 

Trustee  in  Bankruptcy. 
Dated .  ' 


(1)    As  to  this  practice  see  Cunningham  vs.  German  Ins.  Bank,  lOS 
Fed.  Rep.  932. 
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No.  2003. 

Order  that  Defendant  Deliver  to  Clerk  Exhibit  to  be  Trans- 
mitted with  the  Transmpt  to  the  Court  of  Appeals  (1). 

[Caption  in  Trial  Court.] 

This  matter  coming  on  to  be  heard  upon  the  motion  of  com- 
plainant, therefor,  after  hearing  counsel,  on  motion  of  E.  X., 
Esq.,  solicitor  and  of  counsel  for  complainant,  it  is  ordered 
that  the  defendants  in  this  cause,  produce  and  deliver  to  the 
clerk  of  this  court,  the  original  trust  deed  marked  "Exhibit 
1,"  which  was  produced  and  offered  in  evidence  at  the  taking 
of  proofs  and  hearing  of  said  cause;  and  that  the  same  be  trans- 
mitted by  the  clerk  of  this  court  with  the  record  of  this  ease 
on  appeal  to  the  Circuit  Court  of  Appeals,  for  inspection  at  the 
hearing  and  determination  of  said  cause,  and  that  the  same 
be  returned  to  defendants  ^forthwith  after  said  hearing. 

(1)  R.  S.  sec.  698.  Original  papers  can  be  transmitted  to  Appellate 
Court  only  for  inspection  and  not  in  lieu  of  a  transcript  of  them.  Smith 
vs.  Oralg,  100  U.  S.  226. 


No.  2004. 

Order  to  Send  Exhibits  to  a  Circuit  Court  of  Appeals  with 

l^ranscript. 

[Caption.] 

On  motion  of  Messrs.  X.  &  X.,  solicitors  for  complainant,  it 
is 

Ordered  that  in  addition  to  the  transcript  of  the  record  on 
appeal  in  this  suit  that  the  clerk  of  this  court  transmit  to  the 
clerk  of  the  United  States  Circuit  Court  of  Appeals  for  the 

Circuit  at  ,   the  following  original  exhibits  in  this 

suit  to  be  by  him  safely  kept  and  returned  to  this  court  upon 
the  final  determination  of  the  appeal  in  this  suit  in  said  Court 
of  Appeals,  viz. : 

[Here  name  exhibits  to  he  transmitted.] 
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No.  2005. 

Order  to  Send  Exhibits  to  Circuit  Court  of  Appeals. 

[Caption  in  District  Court. 1 

It  is  ordered  by  the  court  that  all  original  exhibits  pro- 
duced or  used  at  the  hearing  of  the  motion  for  a  preliminary 
injunction  in  the  District  Court  be  forwarded  to  the  clerk  of 
the  United  States  Circuit  Court  of  Appeals  for  the Cir- 
cuit at  ,  to  be  used  on  the  hearing  of  said  cause  in  said 

Court  of  Appeals. 


No.  2006. 

Stipulation  that  Printed  Record  May  be  Certified  as  Tran- 
script of  Record. 

The  District  Court  of  the  United  States 

For  the  District  of  Division — In  Equity. 

The  A.  B.  Company,  Complainant, 

vs. 
C.  D.  and  E.  F., 

Doing  Business  as  the  C.  D.  Company,  Defendants. 

In  the  above  entitled  cause  it  is  stipulated  that  the  forego- 
ing printed  volume  may  be,  by  the  clerk  of  the  District  Court 
returned  to  the  Circuit  Court  of  Appeals  as  and  for  the  tran- 
script upon  the  appeal  in  this  cause. 

Dated .  X.  &  X., 

Solicitors  for  Complainant. 

R.  Y., 
Solicitors  for  Defendants. 
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No.  2007. 

Stipulation  to  Use  Printed  Records  on  a  Former '  Writ  of 

Error. 

[Caption.] 

It  is  agreed  by  counsel  for  both  sides  that  this  case  was  heard 
on  being  remanded  to  the  record  on  which  it  was  heard  in  this 
court  on  the  former  appeal  by  the  A.  B.  Company,  with  the  ad- 
dition of  certain  letters  now  shown  in  the  transcript  as  writ- 
ten by  Harrison  &  Dorteh,  agents  of  said  company,  to  the 
said  company  and  its  special  agent,  Kimball,  from  December 
6th,  1896,  to  January  5th,  or  6th,  1897;  and  it  has  heretofore 
been  agreed,  and  is  agreed,  that  the  printed  record  in  this  court 
may  be  used  upon  this  appeal,  up  to  the  action  of  the  court  in 
taking  the  case  from  the  jury  on  the  completion  of  the  hear- 
ing, and  that  the  said  letters,  the  said  action  of  the  court,  and 
the  exceptions  filed  to  such  action  only  need  to  be  printed  upon 
this  appeal;  the  record  in  this  case  on  this  appeal  is  the  same 
as  the  record  on  the  former  appeal,  with  the  exception  of  said 
letters  introduced  as  evidence  below,  the  said  action  of  the 
court,  and  the  exceptions  made  thereto  by  the  plaintiffs  be- 
low. ,  R.  X., 

Attorney  for  Appellant. 
E.  T., 
For  Appellees. 

No.  20O8. 

Order  Extending  Time  Within  Which  to  File  Record  in  Ap- 
pellate Court   (1). 
[Caption.] 

For  satisfactory  reasons  appearing  to  the  court  the  time  for 
filing  the  record  in  this  cause  in  the  Circuit  Court  of  Appeals, 

pursuant  to  the  appeal  sued  out,  is  extended  until  the  

day  of . 

(1)    This  order  should  be  filed  in  trial  court  and  sent  to  Appellate  court 
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as  a  part  of  the  record,  wliich  is  a  sufficient  compliance  with  Rule  16, 
C.  C.  A.,  and  Rule  9  of  the  Supreme  Court. 

As  to  filing  record  within  time  see  West  Chicago  St.  R.  Co.  vs. 
Ellsworth,  77  Fed.  Rep.  604,  23  C.  C.  A.,  393,  and  cases  cited;  Andrews 
vs.  Thum,  64  Fed.  Rep.  149,  12  C.  C.  A.  77;  Seagrist  j;*.  Crabtree,  127 
U.  S.  773;  Grant  vs.  Altenberg,  28 'C.  C.  A.  244,  83  Fed.  Rep.  980. 

District  judge,  who  did  not  sign  citation,  can  not  make  order  extend- 
ing time  to  file  record.    West  vs.  Irwin,  4  C.  C.  A.  401,  54  Fed.  Rep.  419. 


No.  2009. 

Transcript  of  Record  on  Appeal  or  Writ  of  Error  (1). 

United  States  of  America, District  of 

•  Division,  ss. 

Record  of  the  proceedings  of  the  District  Court  of  the  United 

States  within  and  for  the  Division  of  the  District 

of  ,  in  the  cause  and  matter  hereinafter  stated,  and  the 

same  being  disposed  of  at  a  regular  term  of  said  court  begun 

and  held  at  the  city  of ,  in  said  district,  on  the  first  Tuesday 

in  ,  being  the  day  of  said  month,  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and ,  and  of  the  in- 
dependence of  the  United  States  of  America  the  one  hundred 
and  twenty ,  to  wit,  on  the  day  of  December,  A.  D. 


Present,  the  Honorable  H.  L..  United  States  District  Judge, 
and  H.  G.,  United  Statfe>  District  Judge. 

A.  B.,     (      No. . 

vs.         <      In  Equity. 
CD.      (      [Or  at  Law  or  in  Admiralty  or  Bankruptcy.] 

Said  action  was  commenced  on  the  day  of ,  A.  D. 

-,  and  proceeded  to  final  disposition  at  the  term  and  day 

above  written,  and  during  the  progress  thereof  pleadings  and 
papers  were  filed,  process  was  issued  and  returned,  and  orders 
of  the  court  were  made  and  entered  in  the  order  and  on  the 
dates  hereinafter  stated,  to  wit : 

[Set  out  in  haec  verba  the  pleadings,  evidence  or  bill  of  ex- 
ceptions, orders,  decrees  and  judgments  or  other  papers  and 
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proceedings  in  said  case,  including  petitions  for  appeal  or 
writ  of  error,  assignments  of  error,  writ  of  error  and  bond 
and  attach  to  the  transcript  of  record  the  original  citation. 
Then  afHx  the  certificate  of  the  clerk.  See  Forms  Nos.  2010 
to  201  s'\- 

(1)  When  an  appeal  has  been  allowed  or  a  writ  of  error  sued  out,  a 
transcript  of  the  record  of  the  proceedings  in  the  trial  court  must  be 
prepared  and  filed  in  the  Appellate  Court.  It  is  the  duty  of  the  clerk 
to  make  it  after,  and  not  before,  he  is  directed  by  counsel  to  do  so. 
His  fees  are  prescribed  by  statute,  R.  S.,  Sec.  828,  and  should  be  paid 
before  the  transcript  is  delivered  for  filing.  If  a  clerk  refuses  to 
produce  a  transcript  he  may  be  compelled  to  do  so  by  a  mandamus  or 
order  of  court.  U.  S.  v.  Gomez,  3  Wall.  766;  U.  S.  v.  Booth,  18  How. 
477.  Rule  24,  par.  7,  of  the  Rules  of  the  Supreme  Court  fix  the  fees, 
of  the  clerk  of  that  court. 

No  case  will  be  heard  in  the  Appellate  Court  until  a  complete  rec- 
ord, containing  in  itself,  and  not  by  reference,  all  the  papers,  exhibits, 
depositions  and  other  proceedings,  which  are  necessary  to  the  hearing 
in  the  Appellate  Court  shall  be  filed.  Rule  14,  Circuit  Court  of  Ap- 
peals and  Supreme  Court  Rule  8. 

The  record  should  contain  only  such  matter  as  is  necessary  to  the 
hearing,  and  not  irrelevant  matter  or  u,seless  repetitions.  Railway  Co. 
V.  Stewart,  95  U.  S.  279,  284;  Burnham  v.  Street  Ry.  Co.,  87  Fed.  168, 
30  C.  C.  A.  594;  Nashua  &  Lowell  R.  Corp.  v.  Boston  &  Lowell  R. 
Corp.,  61  Fed.  237,  9  C.  C.  A.  468;  Union  Pac.  R.  Co.  v.  U.  S.,  116  U.  S. 
402.  Costs  were  imposed  for  padding  record  in  Ball  &  Sock  Fast. 
Co.  v.  Kraetzer,  150  U.  S.  Ill  (118). 

If  the  record  contains  such  party  as  is  called  for  by  either  party, 
it  is  sufficient.  Blanks  v.  Klein,  49  Fed.  1,  1  C.  C.  A.  254.  It  is  the 
duty  of  the  parties  or  their  counsel  to  attend  to  this.  Ry.  Co.  v. 
Stewart,  95  U.  S.  279,  284;  Burnham  v.  St.  Ry.  Co.,  87  Fed.  168,  30 
C.  C.  A.  594;  Nash.  &  Lowell  R.  Corp.  v.  Boston  &  Lowell  R.  Corp., 
61  Fed.  237,  9  C.  C.  A.  468;  Union  Pac.  R.  Co.  v.  U.  S.,  116  U.  S.  402. 

On  appeal  or  writ  of  error  it  will  frequently  occur  that  many  papers 
and  proceedings  ought  not  to  be  included  in  the  record.  That  the 
clerk  may  not  be  left  in  doubt,  he  may  require  of  the  attorney  for 
the  appellant  a  praecipe  stating  specifically  what  the  record  shall 
contain  and  attach  a  copy  of  the  praecipe  to  the  transcript.  Supreme 
Court  Rule  8.  Burnham  v.  St.  Ry.  Co.,  87  Fed.  168,  30  C.  C.  A.  594; 
Penn.  Co.  v.  Ry.  Co.,  55  Fed.  131,  5  C.  C.  A.  53;  R.  R.  Co.  v.  Schutte, 
100  U.  S.  644,  647.  The  certificate  in  such  case  should  be  that  it  is  a 
true  and  correct  transcript,  according  to  the  praecipe.  If  the  attor- 
ney for  the  appellee  asks  him  to  include  other  parts  of  the  record 
in  the  transcript,  he  may  apply  to  the  trial  court  for  directions  in 
such  matter.     Hoe  v.  Kahler,  27  Fed.  145. 
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Where  the  record  is  filed  in  an  Appellate  Court,  and  it  is  made  to 
appear  by  the  appellee  or  defendant  in  error  that  the  necessary 
papers,  etc.,  have  been  omitted  in  making  the  transcript,  they  may 
be  supplied  upon  application  to  that  court.  R.  R.  Co.  v.  Schutte,  100 
U.  S.  644,  647;  Cunningham  v.  German  Nat.  Bank,  103  Fed.  932.  See 
certiorari  to  complete  record,  Form  No.  2025. 

Where  witnesses  are  examined  orally,  the  testimony  presented  in 
that  form  or  its  substance  must  be  stated  in  writing  and  made  a 
part  of  the  record,  or  it  will  be  entirely  disregarded  on  appeal.  Blease 
V.  Garlington,  92  U.  S.  1.     See  Rule  of  May  IS,  1893,  149  U.  S.  793. 

Exhibits  attached  to  depositions  are  properly  included  in  a  record. 
Clark  Thread  Co.  v.  Willimantic  Linen  Co.,  140  U.  S.  481. 

The  opinion  of  the  court,  if  in  writing,  should  be  annexed  to  the 
manuscript.'    Rule  H  C.  C.  A.,  90  Fed.  112. 

The  transcript  must  be  authenticated  under  the  seal  of  the  court 
and  be  signed  by  the  clerk.  Blitz  v.  Brown,  7  Wall.  693.  Where  the 
certificate  is  under  the  seal  of' the  court  it  may  be  amended  by  adding 
the  signature  of  the  clerk.  Idaho  &  Ore.  Land  Imp.  Co.  v.  Bradbury, 
132  U.  S.  509. 

Admiralty  Rule  52  prescribes  what  papers  shall  be  included  in  a 
transcript  of  record  in  an  admiralty  case;  and  see  Rule  4  of  Circuit 
Court  of  Appeals  in  the  2nd  and  9th  circuits. 


No.  2010. 

Certificate  of  Clerk  to  Transcript  of  Record  on  Appeal.  (1) 

United  States  of  America. 

:  District  of  ,  ss. 

I,  B.  R.,  clerk  of  the  District  Court  of  the  United  States 

for  the  District  of  ,  do  hereby  certify  and  return 

to  the  claim  of  appeal  of  The  A.  B.  Manufacturing  Com- 
pany, in  a  cause  pending  in  said  court,  wherein  the  A.  B. 
Manufacturing  Company  is  plaintiflf  and  C.  D.  is  defendant, 
that  the  above  and  foregoing  is  a  true  copy  of  all  papers 
filed  and  proceedings  had  and  entered  in  said  cause  as  the 
same  appear  on  file  and  of  record  in  my  oflRce;  that  I  have 
compared  the  same  with  the  originals,  and  they  are  true  and 
correct  transcripts  therefrom  and  of  the  whole  thereof. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 

affixed  the  seal  of  said  court,  at  ,  in  said  district,  this 

day  of  ,  in  the  year  of  our  Lord  one  thousand 
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nine   hundred   and   and   of   the    independence   of   the 

United  States,  the  one  hundred  and  twenty .       B.  R., 

[Seal.]                  Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  . 

(1)  A  transcript  of  record  must  be  authenticated  under  the  sea] 
of  the  court  and  be  signed  by  the  clerk  of  the  trial  court.  Blitz  v. 
Brown,  7  Wall.  69J.  A  certificate  signed  A.  B.,  clerk,  by  C.  D.,  deputy, 
is  a  sufficient  signature.  Garneau  v.  Dozier,  100  U.  S.  7.  Where 
the  certificate  is  under  the  seal  of  the  court  it  may  be  amended  by 
adding  the  signature  of  the  clerk.  Idaho  &  Ore.  Land  Imp.  Co.  v. 
Bradbury,  132  U.  S.  509. 

The  fees  of  the  clerk  are  prescribed  by  statute,  R.  S.,  Sec.  8^,  and 
should  be  paid  before  the  transcript  is  delivered  for  filing.  If  a 
clerk  refuses  to  produce  a  transcript  he  may  be  compelled  to  do  so  by 
a  mandamus  or  order  of  court.  U.  S.  v.  Gomez,  3  Wall.  766;  U.  S. 
V.  Booth,  18  How.  477. 

See  Act  of  February  13,  1911,  36  Stat.  L.  901,  "An  Act  to  Diminish 
the  Expense  of  Proceedings  on  Appeal,  etc." 


No.  2011. 

Certificate  of  the  Clerk  to  Transcript  of  Record  on  Writ  of 

Error.  (1) 

The  United  States  of  America, 

Judicial  Circuit, 

District  of ,  ss. 


In  pursuance  of  the  command  of  the  writ  of  error  within, 
I,  B.  R.,  clerk  of  the  District  Court  of  the  United  States  for 

the District  of  ,  herewith  transmit  a  true  copy  of 

the  record,  bill  of  exceptions,  assignment  of  errors,  and  all 
proceedings  in  this  case  of  A.  B.  v.  C.  D.  lately  pending  in 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of ,  under  my  hand  and  seal  of  said  court. 

Witness  my  official  signature,  and  the  seal  of  said  District 

Court,  at  the  city  of ,  in  said  district,  this day  of 

i=^ — ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
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and  ,  and  of  the  independence  of  the  United  States  of 

America  the  one  hundred  and .  B.  R., 

[Seal.]                  Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of . 

(1)  The  transcript  should  be  annexed  to  this  certificate  or  return. 
See  note  to  Form  No.  2010. 


No.  2012. 

Certificate  of  Clerk  to  Transcript  of  Record  Made  Pursuant 
to  Stipulations. 

United  States  of  America,  District  of , 

Division,  ss. 

I,  B.  R.,  clerk  of  the  District  Court  of  the  United  States 
for  the  district  and  division  aforesaid,  do  hereby  certify  the 
above  and  foregoing  to  be  a  full,  true  and  correct  transcript 
of  the  record  in  the  case  of  A.  B.  &  C.  D.,  as  required  by 
the  stipulation  of  counsel  filed  in  said  case. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 

affixed  the  seal  of-said  court,  at  office  in  the  city  of , 

this day  of ,  A.  D.  .  B.  R., 

Clerk  of  the  District  Court  of  the  United 

[Seal]  States  for  the  District  of . 

(1)  The  certificate  should  show  that  the  transcript  of  record  was 
made  in  accordance  with  a  stipulation  of  counsel  or  praecipe  of  the 
party  removing  the  case,  designating  the  papers  to  be  included,  where 
less  than  the  whole  record  is  sent  up.  See  Meyer  v.  Mansur  &  Teb- 
betts  Implement  Co.,  89  Fed.  874,  29  C.  C.  A.  465;  Cunningham  v. 
German  Ins.  Bank,  103  Fed.  932;  West  v.  East  Coast  Cedar  Co.,  113 
Fed.  737;  R.  R.  Co.  v.  Schutte,  lOO  U.  S.  644;  Nashua  &  Lowell  Corp. 
V.  Boston  &  Lowell  Corp.,  61  Fed.  237  (244),  9  C.  C.  A.  458.  See  also 
note  to  Form  No.  2010. 

No.  2013. 

Return  of  Writ  of  Error  by  Clerk  of  United  States  Circuit 
Court  of  Appeals.  (1) 

United  States  Circuit  Court  of  Appeals,  Circuit. 

I,  D.  J.,  clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Circuit,  do  hereby  certify  that  the  fore- 
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going  pages  contain  full,  true  and  complete  copies  of 

all  the  pleadings,  proceedings  and  record  entries,  including 
the  opinion  of  said  Circuit  Court  of  Appeals,  in  a  certain 
cause  wherein  J.  M.  and  Company  were  plaintiffs  in  error, 

and  J.  C.  and  C.  M.  were  defendants  in'  error,  No.  ,  as 

full,  true  and  complete  as  the  same  remain  on  file  and  of 
record  in  my  office. 

I  do  further  certify  that  the  mandate  in  said  cause  was 
issued  to  the  District  Court  of  the  United  States  for  the 
District  of ,  on  the day  of ,  A.  D.  . 

I  do  further  certify  that  the  original  citation  with  acknowl- 
edgment of  service  thereon  and  the  original  writ  of  error 
with  my  return  thereto  are  hereto  attached  and  herewith 
returned. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and 
affix  the  seal  of  the  United  States  Circuit  Court  of  Appeals 

for  the  Circuit,  at  the  city  of  ,  this  day  of 

,  A.  D.  . 

[Seal.]  D.  J., 

Clerk  United  States  Circuit  Court  of 
Appeals  for  the  Circuit. 

(1)  See  note  to  Form  No.  2010. 


No.  2014. 

Appearance.  (1) 

The  United  States  Circuit  Court  of  Appeals, 

for  the  Circuit. 

No.  .  Term,  189—. 

A.  B.,  Plaintiff  in  Error  [or.  Appellant], 

vs. 
C.  D.,  Defendant  in  Error  [or,  Appellee]. 

The  clerk  will  enter  my  appearance  as  counsel  for  the  [as 
may  be].  R.  X. 
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(1)  This  must  be  signed  by  a  member  of  the  bar  of  the  Supreme 
Court  of  the  United  States  or  of  any  District  Court  of  the  United 
States.  In  the  Supreme  Court,  must  be  signed  by  individual  (not 
firm)  name,  and  by  one  who  is  a  member  of  the  bar  of  that  court. 


No.  2015. 

Stipulation  to  Make  Appeal  Returnable  to  Court  of  Appeals 

Sitting  in  One  Place  Rather  than  Another,  the 

Court  Consenting. 

[Caption.] 

It  is  hereby  mutually  stipulated  and  agreed  that  in  this 
cause  when  the  record  for  appeal  is  perfected  and  printed, 
in  keeping  with  the  rules  and  practice,  that  this  cause  shall 
be  returnable  and  filed  in  the  Circuit  Court  of  Appeals  of 
this  district,  sitting  and  being  held  in  the  city  of  New 
Orleans  on  the  1st  day  of  January,  1917,  with  and  by  con- 
sent and  approval  of  said  court,  instead  of  being  made  re- 
turnable to  the  city  of  Fort  Worth,  in  the  state  of  Texas, 
it  being  more  convenient  for  said  appeal  to  be  heard  in  the 
city  of  New  Orleans,  than  in  the  city  of  Fort  Worth,  and 
each  and  all  parties  hereto  agree  that  said  appeal  shall  be 
made  returnable  to  said  court  sitting  at  New  Orleans,  afore- 
said, instead  of  the  city  of  Fort  Worth,  state  of  Texas. 

Witness  our  hands  this  the  8th  day  of  August,  1916. 

K.  and  M., 
Attorneys  for  Plaintiflfs. 

A.  and  W., 
Attorneys   for  Defendants 


MISCELLANEOUS    ORDERS,    ETC.  3231 

No.  2016. 

Agreement  as  to  Record  on  Appeal. 

[Caption.] 

It  is  hereby  agreed  by  and  between  the  parties  to  the 
above  entitled  cause,  under  the  provisions  of  Equity  Rule 
77,  that  the  questions  presented  by  this  appeal  can  be  deter- 
mined by  the  appellate  court  without  an  examination  of  all 
the  pleadings  and  evidence,  and  that  the  foregoing  statement 
of  the  case  shows  how  the  questions  arose  and  were  dedded 
in  the  District  Court,  and  sets  forth  so  much  only  of  the 
facts  alleged  and  proved  or  sought  to  be  proved  as  is  essen- 
tial to  a  decision  of  such  questions  by  the  appellate  court. 
It  is  further  stipulated  and  agreed  that  the  foregoing  shall 
constitute  the  record  on  appeal  in  the  above  entitled  cause 
and  need  not  be  certified  by  the  clerk  of  the  District  Court 
except  as  an  agreed  record. 

N.  H., 
Solicitor  for  Plaintiffs. 
G.  A.  R., 
Solicitor  for  Defendants. 


No.  2017. 

Order  as  to  Agreed  Becord  on  Appeal. 

[Caption.] 

In  the  above  entitled  cause,  all  parties  agreeing  thereto,  it 
is  ordered  that  the  record  annexed  to  the  foregoing  agree- 
ment of  counsel  as  to  the  record  on  appeal  shall  constitute  the 
record  on  appeal  and  that  the  clerk  shall  certify  it  as  an 
appeal  record  without  examining  it  and  without  charge  ex- 
cept such  as  may  be  lawfully  made  for  the  certificate  itself. 

E.  A., 
Judge. 
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No.  2018. 

Notice  of  Election  as  to  Transcript  on  Writ  of  Error. 

[Caption.] 

A  writ  of  error  having  heretofore,  on  the  14th  day  of 
August,  1913',  been  granted  and  allowed  the  defendant 
United  Kansas  Portland  Cement  Company,  in  order  to  have 
reviewed  in  the  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Circuit,  the  final  judgment  heretofore  rendered 
in  the  above  entitled  cause,  the  said  The  United  Kansas 
Portland  Cement  Company,  plaintiff  in  error  [defendant 
below],  hereby  gives  notice  that  it  has  elected  and  does  elect 
to  take  and  file  in  the  appellate  court,  to  be  printed  under 
the  supervision  of  its  clerk,  under  its  rules,  a  transcript  of 
the  record  in  said  cause;  and  said  plaintiff  in  error  [de- 
fendant below]  hereby  waives  the  right  to  have  said  tran- 
script printed  pursuant  to  the  provisions  of  the  act  entitled 
"An  Act  to  Diminish  the  Expense  of  Proceedings  on  Ap- 
peal and  writ  of  Error,  or  of  Certiorari,"  approved  Febru- 
ary 13,  1911,  36  Stat.  L.  901. 

The  United  Kansas  Portland  Cement  Co., 

A.  B.  and  C.  D., 
Its  Attorneys. 


No.  2019. 

Clerk's  Certificate  to  Opinion  of  District  Court. 

United  States  of  America, 
District  of  Colorado. — ss. 

I,  Charles  W.  Bishop,  clerk  of  the  District  Court  of  the 
United  States  for  the  District  o^  Colorado,  do  hereby  cer- 
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tify  the  above  and  foregoing  pages  numbered  from  eighty- 
one  (81)  to  ninety-one  (91),  inclusive,  to  be  a  true,  perfect 
and  complete  transcript  and  copy  of  the  opinion  heretofore 
handed  down  and  filed  in  said  court  and  in  a  certain  case 
lately  in  said  court  pending,  wherein  the  United  States  of 
America  was  plaintiff,  and  The  Missouri  Pacific  Railway 
Company  was  defendant,  as  fully  and  completely  as  the  same 
still  remains  on  file  in  my  office  at  Denver. 

In  testimony  to  the  above,  I  do  hereunto  sign  my  name 
and  affix  the  seal  of  said  court  at  the  city  and  county  of 
Denver  in  said  district,  this  twenty-seventh  day  of  Septem- 
ber, A.  D.  1916.  Charles  W.  Bishop, 

Clerk. 


No.  2O20. 

Entry  of  Certain  Proceedings  on  Appeal  by  Interveners. 

[Caption.] 

Come  the  interveners,  J.  F.  Hasty  and  Sons,  by  Rose, 
Hemingway,  Cantrell,  I  oughborough  and  Miles,  E^qs., 
their  solicitors,  and  file  herein  their  assignment  of  errors  and 
petition  for  appeal,  to  the  Supreme  Court  of  the  United 
States,  which  appeal  is  allowed,  returnable  in  thirty  (30) 
days  from  this  date,  upon  the  execution  of  a  bond  in  the 
sum  of  five  hundred  dollars  ($500.00) ;  and  come  said  inter- 
veners and  file  herein  their  bond  with  F.  J.  Schmutz  as 
surety,  which  is  approved  by  the  judge  of  this  court  as 
sufficient;  and  said  interveners  also  file  herein  their  direc- 
tions to  the  clerk  as  to  the  transcript  on  appeal  and  notice 
of  election  to  have  the  clerk  of  this  court  prepare  same  for 
the  appellate  court;  and  said  interveners  also  file  herein  their 
citation  with  service  of  the  same  duly  accepted  by  Moore, 
Smith  and  Moore,  solicitors  for  the  complainants. 

Signatures  of  Interveners  by  the  Attorneys. 


3234  APPELLATE    PROCEEDINGS. 

No.  2021. 

Appearance  of,  U.  S.  in  Circuit   Court  of   Appeals   Without 

Citation. 

UnitfcA  States  Circuit  Court  of  Appeals 
For  the Circuit. 

A.  B.,  et  al.,  Appellants,  \ 

vs.  '  C  No.  . 

The  United  States  of  America,  Appellee.  ) 

The  United  States  come  into  court  and  say  that  there  is 
no  error  either  in  the  record  or  proceedings,  or  in  the  giving  of 
the  judgment  aforesaid,  and  pray  that  the  said  Circuit  Court 
of  Appeals  may  proceed  to  examine  as  well  the  record  and  pro- 
ceedings aforesaid  as  the  matters  aforesaid  above  assigned  for 
error,  and  that  the  judgment  aforesaid,  in  form  aforesaiii 
given,  may  be  in  all  things  affirmed.  H.  C, 

United  States  Attorney 
For  the  United  States,  Appellees. 


No.  2022. 

Motion  to  Dispense  with  Printing  Record.  (1) 

[Caption.] 

Now  comes  the  appellant  [or  plaintiff  in  error]  and  moves 
the  court  for  leave  to  prosecute  his  appeal  [or  writ  of  error]  in 
this  court  without  printing  the  record  in  accordance  with  the 
rules  of  this  court. 

R.  X.., 
Attorney  for  Appellant. 

(1)  It  has  been  the  practice  in  the  Circuit  Courts  of  Appeals  to  per- 
mit a  writ  ot  error,  to  be  prosecuted  in  forma  pauperis,  as  provided  by 
the  Act  of  Congress  of  July  20,  1892,  27  Stat,  at  L.  252;  Volk  vs.  Stur- 
tevant  Co.,  99  Fed.  Rep.  532,  39  C.  C.  A.  647;  Wickelman  vs.  A.  B.  Dick 
Co.,  85  Fed.  Rep.  851,  29  C.  C.  A.  436;  Reed  vs.  Pennsylvania  Co.,  Ill 
Fed.  Rep.  714,  49  C.  C.  A.  572.  But  see  in  re  Presto,  93  Fed.  Rep.  522,  35 
C.  C.  A.  394.  The  Supreme  Court  in  Gallaway  v.  Fort  Worth  Bank,  186 
U.   S.   177,  held  that  a  writ  of  error  could  not  be   prosecuted,   without 


MISCELLANEOUS    ORDERS,    ETC.  3235 

giving  bond  as  required  by  R.  S.,  Sec.  1000,  under  the  Act  of  Congress 
of  July  20,  1892,  supra.  The  effect  of  this  ruling  is  that  the  security 
for  costs  and  deposit  for  costs  in  the  Appellate  Court  are  not  affected 
by  the  Act  of  July  20,  1892.  Whether  printing  the  record  may  be 
dispensed  with  is  still  left  to  the  discretion  of  the  Appellate  Court, 
because  the  printing  is  done  under  a  rule  of  court  and  not  under  an 
Act  of  Congress.  It  is  clear,  however,  that  a  poor  person  can  not 
claim  it  as  a  matter  of  right  under  the  statute  above  referred  to. 
But  under  the  Amendment  of  June  2S,  1910,  36  Stat.  L.  866,  errors 
and  appeals  are  included  in  the  Statute  of  July  20,  1892,  and  the 
privileges  accorded  to  poor  persons  in  the  trial  court  are  thereunder 
extended  to  them  for  purposes  of  review. 


No.  2023. 

Order  to  Dispense  with  Printing  Record.  (1) 

[Caption.] 

Upon  motion  of  the  appellant  [or  plaintiff  in  error]  it  is 
hereby  ordered  that  the  printing  of  the  record  in  this  court 
be  dispensed  with  aod  no  deposit  made  therefor. 

(1)   See  Form  No.  2022. 


No.  2024. 

Stipulation  to  Omit  Parts  of  Record  in  Printing. 

The  United  States   Circuit  Court  of  Appeals  for  the  

District. 

A.  B.,  Appellant,    \ 

vs.  CNo.  . 

C.  D.,  Appellee.      ) 

In  the  above  cause  it  is  mutually  agreed  between  the  parties 
signing  this  stipulation  that  the  transcript  of  the  record  sent 
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up  by  the  clerk  of  the  District  Court  of  the  United  States  for 
the  western  division  of  the  western  district  of  Tennessee,  at 
Memphis,  shall  be  printed  as  sent  up,  except  that  the  following 
portions  thereof  may  be  omitted: 

The  pages  referred ,  to  are  the  manuscript  pages  of  the 
record : 

First.  Subpoena  in  Chancery,  p.  53. 

Second.  Marshal's  service  of  same,  p.  54. 

Third.  Order  of  continuance,  p.  72. 

Fourth.  Order  of  continuance,  p.  78. 

Fifth.  Notice  of  taking  depositions,  p.  80. 

Sixth.  Order  of  continuance,  p.  82. 

Seventh.  Order  showing  plaintiff's  motion  to  remand,  p. 
234. 

Eighth.  Opinion  of  Hammond,  Judge,  pp.  235-238. 

Ninth.  Order  of  court  denying  motion  to  remand,  p.  239. 

Tenth.  Order  setting  demurrer  for  hearing,  p.  342. 

Eleventh.  Order  setting  demurrer  for  hearing,  p.  343. 

Twelfth.  Order  setting  demurrer  for  hearing,  p.  344. 

Thirteenth.  Order  setting  demurrer  for  hearing,  p.  345. 

Fourteenth.  Order  setting  demurrer  for  hearing,  p.  346. 

Fifteenth.  Order  of  continuance,  p.  457. 

Sixteenth.  Notice  for  taking  depositions,  p.  478. 

Seventeenth.  Order  of  continuance,  p.  480. 

Eighteenth.  Transcript  of  Eecord  in  National  Revere  Bank 
vs.  Potter  and  others,  pp.  481-499. 

Nineteenth.  Subpoena  to  answer  Cross  Bill,  p.  546. 

Twentieth.  Marshal's  return  of  service,  p.  547. 

Twenty-first.  Exhibit  "A"  to  Vogel's  deposition,  debts  due 
to  Hill  Shoe.  Company,  pp.  671-693. 

Twenty-second.  Exhibit  "B"  to  Vogel's  deposition,  debts 
due  by  Hill  Shoe  Company,  and  dividends  paid,  pp.  694-703. 

Twenty-third.  Exhibit  "B"  to  C.  W.  Edmonds'  deposition 
being  assignment  of  Mary  T.  Hill  to  Edmonds,  provided  page 
of  the  record  where  the  assignment  is  previously  copied  is  re- 
ferred to  in  this  connection.    Record,  pp.  756-760. 
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Twenty-fourth.  Petition  of  National  City  Bank  of  New 
York,  pp.  1035-1036. 

Twenty-ftfth.  Deposition  of  W.  A.  Wheatley,  pp.  1094- 
1103. 

Twenty-sixth.    Deposition  of  S.  L.  Moore,  pp.  1126-1127. 

Twenty-seventh.    Order  of  continuance,  p.   1143. 

Twenty-eighth.    Order  of  continuance,  p.   1309. 

Twenty-ninth.    This  stipulation. 

But  the  appellees  reverse  the  right  to  insist  hereafter,  if 
material  or  necessary,  that  many  parts  of  the  record  are 
designated  to  be  printed  by  the  appellants,  and  agreed  to  by 
them  for  that  reason,  which  are  not  required  for  the  purpose 
of  the  appeal.  X.  &  X., 

Dated .  For  Appellants. 

Y.  &  Y., 
■  For  Appellees. 

No.  2025. 

Writ  of  Certiorari  for  Diminution  of  Record.  (1) 

United  States  Circuit  Court  of  Appeals,  for  the Circuit. 

United  States  of  America,  Judicial  Circuit,  ss. : 

The  President  of  the  United  States  of  America  to  the  Honor- 
able Judge  of  the  District  Court  of  the  United  States 
for  the  District  of : 

Whereas,  there  is  now  pending  before  us  a  suit  in  which 
S.  M.,  receiver  of  the  A.  B.  Railway  Company,  and  the  Mer- 
cantile Trust  Company  are  appellants,  and  C.  D.,  guardian 
of  E.  F.,  and  R.  H.,  guardian  of  G.  H.,  an  appellees,  which 
suit  was  removed  into  this  court  by  virtue  of  an  appeal  from 

the  District  Court  of  the  United  States  for  the  district 

of  ;  and,  whereas,  it  has  been  suggested  to  this  court 

that  there  is  a  diminution  of  the  record  in  said  cause  because 
the  transcript  of  record  in  this  court  does  not  contain  certain 
record  [here  name  the  papers  claimed  to  be  omitted  from,  the 
transcript],   which   were   introduced   in   evidence   as   alleged. 

We  being  willing  that  said  omission  or  defect,  if  any,  may 
be  corrected,   herewith   return   such  transcript   and  ,do  com- 
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mand  that  under  your  seal,  distinctly  and  openly  you  send 
the  record  and  proceedings,  with  all  things  concerning  the 
same,  as  fully  and  entirely  as  they  remain  of  record  in  said 
District  Court  of  the  United  States  to  the-  United  States  Cir- 
cuit Court  of  Appeals   for  the  Circuit,   together  with 

this  writ  forthwith. 

Witness  the   Honorable  Melville  W.   Fuller,   chief  justice 

of  the  United  States,  this  day  of  ,  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and  ,  and  of  the 

independence  of  the  United  States  the  one  hundred  and 
twenty  .  F.  L., 

[Seal.]  Clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Circuit. 

(1)  The  Supreme  Court  is  authorized  by  Judicial  Code,  Sec.  262 
(former  R.  S.  U.  S.,  Sec.  716),  to  issue  writs  of  certiorari  (Ex  parte 
Vallandigham,  1  Wall.  243,  249),  to  supply  imperfections  in  a  record 
of  a  case  already  before  it;  and,  not  like  a  writ  of  error,  to  review 
the  judgment  of  an  inferior  court.  Luxton  v.  North  River  Bridge 
Co.,  147  U.  S.  337;  U.  S.  v.  Young,  94  U.  S.  258;  Ex  parte  Gordon,  1 
Black,  503;  Beach  M'od.  Eq.  Prac,  Sec.  963.  See  also  Ex  parte  Hitz,  111 
U.  S.  766.     Supreme  Court  Rule  14. 

The  Circuit  Courts  of  Appeals  are  vested  by  the  act  creating  them 
with  pbwer  to  grant  writs  of  certiorari.  Act  of  March  3,  1891,  Sec.  12, 
26  Stat.  L.  826;  Rule  18,  C.  C.  A.;  Merrill  v.  Floyd,  2  C.  C.  A.  58,  SO 
Fed.  849;  Blanks  v.  Klein,  1  C.  C.  A.  254,  49  Fed.  1;  Randolph  v. 
Allen,  19  C.  C.  A.  353,  73  Fed.  23;  Burnham  v.  Ry.  Co.,  30  C.  C.  A. 
594,  87  Fed.  168;  Dow  v.  U.  S.,  27  C.  C.  A.  42,  81  Fed.  1004. 

The  application  for  a  writ  of  certiorari  to,  supply  an  omission  or 
cure  a  defect  in  a  record  should  be  made  to  the  court  in  which  the 
case  is  pending.  It  is  usually  made  by  petition,  entitled  in  the  court 
and  cause  and  addressed  to  the  court.  It  should  state  the  defect  or 
parts  claimed  to  be  omitted,  and  pray  for  a  writ  of  certiorari  to 
issue.  The  petition  should  be  signed  and  verified.  If  a  proper  show- 
ing is  made,  the  court  will  ordin.arily  order  a  writ  to  issue,  directed 
to  the  court  below,  commanding  it  to  return  a  true'  and  complete 
record,  including  the  omitted  or  defective  parts,  if  any  there  be.  The 
order  also  regularly  contains  a  direction  to  the  clerk  of  the  Appellate 
Court  to  also  return  the  transcript  for  the  purpose  of  being  cor- 
rected. The  court  will  not  usually  order  the  alleged  omitted  por- 
tions or  the  defective  portions  to  be  corrected.  If  the  record  is 
faulty  it  should  be  made  to  conform  to  the  record  below  by  certify- 
ing the  corrections  to  be  made.  The  Appellate  Court  will  not  under- 
take to  make  a  record  in  the  inferior  court. 
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The  writ  of  certiorari  is  regularly  issued  under  the  hand  and  seal 
of  the  clerk  of  the  Appellate  Court,  and  is  transmitted  to  the  clerk 
of  the  court  below,  together  with  the  transcript  and  a  copy  of  the 
petition,  setting  forth  the  alleged  defects  or  omissions  in  the  record. 
The  clerk  of  the  inferior  court  thereupon  compares  the  transcript 
with  the  original  record,  and  returns  the  writ  with  a  certified  correc- 
tion, or  a  certified  copy  of  the  omitted  papers,  or  with  a  certificate 
to  the  efifect  that  the  record  is  true  and  complete,  or  such  other  facts 
as  may  be  necessary  for  a  full  understanding  of  the  matter.  This  is 
to  be  returned  under  the  seal  of  the  court.  It  is  not  necessary  to 
have  the  return  made  by  the  judge.  Stewart  v.  Ingle,  9  Wheat.  526. 
It  is  regularly  made  by  the  clerk. 

A  writ  of  certiorari  for  diminution  of  the  record  will  not  be  granted 
if  the  application  is  not  made  at  the  first  term  as  required  by  Supreme 
Court  Rule  14  and  Rule  18,  C.  C.  A.  See  Chappell  v.  U.  S.,  160  U.  S. 
499.  Rule  18,  C.  C.  A.,  is  not  found  in  all  the  circuits,  e.  g.,  6th;  and 
in  the  3'rd  circuit  it  is  numbered  20. 


No.  2026. 

Return  to  Writ  of  Certiorari  for  Diminution  of  Record. 

United  States  of  America,  District  of  . 

In  pursuance  of  the  command  of  the  within  writ  of  cer- 
tiorari, I,  B.  R.,  clerk  of  the  District  Court  of  the  United 

States  within  and  for  the District  of and  the 

division  thereof,  do  herewith  transmit,  under  the  seal  of  said 
court,  a  full  and  complete  copy  of  the  records  referred  to  in 
the  testimony  taken  before  the  master  appointed  in  the  cause 
of  the  Mercantile  Trust  Company  against  the  C.  &  D.  Rail- 
way Company,  in  the  matter  of  the  intervening  petitions  of 
E.  F.,  guardian  of  G.  H.,  and  R.  S.,  guardian  of  F.  S., 
against  said  railway  company,  and  inadvertently  omitted 
from  the  record  of  said  cause  now  pending  on  appeal  in  the 

Circuit  Court  of  Appeals   for  the  Circuit,   and  which 

by  the  command  of  said  writ  were  ordered  to  be  returned. 

In  testimony  whereof,  I  have  affixed  my  signature  as  clerk 

of  said  court  and  the  seal  thereof,  at  ,  in  said  district, 

this  day  of ,  Anno  Domini  ,  and  in  the 

year  of  the  independence  of  the  United  States  of  America. 

[Seal.]  B.  R., 

Clerk  of  the  District  Court  of  the  United 
States  for  the District  of . 
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No.  2027. 

Writ  of  Certiorari  for  Diminution  of  the  Record. 

[Caption.] 
The  President  of  the  United  States  of  America  to  the  Honor- 
able the  Justices  of  the  Supreme  Court  of  the  District 
of  Columbia,  Greeting: 
Whereas  in  a  certain  suit  in  said  Supreme  Court  between 
James  B.  Gallagher,  plaintiff,  and  Edward  Q.   Scaggs  and 
Marion  E.  Scaggs,  defendants,  which  suit  was  removed  to 
the  Court  of  Appeals  of  the  District  of  Columbia  by  virtue 
of  an  appeal,  agreeably  to  the  act  of  Congress  in  such  case 
made  and  provided,  a  diminution  of  the  record  and  proceed- 
ings of  said  cause  has  been  suggested,  to-wit: 

1.  Motion  to  vacate  the  approval  on  the  26th  day  of 
October,  1915,  of  appellant's  appeal  bond  filed  on  Novem- 
ber — ,  1915. 

2.  The  order  of  court  passed  December  1,  1915,  vacating 
said  approval. 

You,  therefore,  are  hereby  commanded  that,  searching  the 
record  and  proceedings  in  said  cause,  you  certify  what  omis- 
sions, to  the  extent  above  enumerated,  you  shall  find  to  the 
said  Court  of  Appeals,  so  that  you  have  the  same,  together 
with  this  writ,  before  the  said  Court  of  Appeals  forthwith. 
Witness  the  Honorable  Seth  Shepard,  chief  justice  of  the 
said  Court  of  Appeals,  the  24th  day  of  February,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  sixteen. 
[Seal  Court  of  Appeals,  District  of  Columbia.]     . 

Henry  W.  Hodges, 
Clerk  of  the  Court  of  Appeals  of  the 
District  of  Columbia. 


No.  2028. 

Clerk's  Return  to  Preceding  Writ  of  Certiorari. 

[Caption.] 

I,  John  R.  Young,  clerk  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  do  hereby  certify  in  obedience  to  the  writ 
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of  certiorari  hereto  attached  and  returned  herewith,  that  the 
foregoing  are  true  and  correct  copies  of  the 

"Motion  to  vacate  the  approval  on  the  26th  day  of  Octo- 
ber, 1915,  of  appellants'  appeal  bond  filed  on  November  — , 
1915,"  and 

"The  order  of  court  passed  December  1,  1915,  vacating 
said  approval" 

containing  the  words  omitted  from  the  record  heretofore 
transmitted  to  the  Court  of  Appeals  of  the  District  of  Co- 
lumbia, in  cause  entitled  James  B.  Gallagher,  plaintiflF,  v. 
Edward  O.  Scaggs  and  Marion  E.  Scaggs,  Equity  No.  33015. 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and 
afEx  the  seal  of  said  court,  at  the  city  of  Washington,  in 
said  district,  this  28th  day  of  February,  1916. 

[Seal  Supreme  Court  of  the  District  of  Columbia.] 

John  R.  Young, 

Clerk. 


No.  2029. 

Stipulation  Correcting  Bill  of  Exceptions  in  Printed  Record. 

In  the  United  States  Circuit  Court  of  Appeals  for  the  • 

Circuit. 

A.  B.,  Plaintifif  in  Error,      \ 

vs.  C  No.  . 

C.  B.,  Defendant  in  Error.     ) 

Whereas,  it  appears  in  the  above  entitled  cause  from  the 
printed  record  therein  that  the  clerk  of  the  court  below  failed 
to  include  in  the  record  sent  up  to  this  court,  a  part  of  the 
bill  of  exceptions  showing  the  signature  of  the  judge  thereto 
allowing  the  same,  and  an  order  made  by  the  judge  extend- 
ing the  time  for  preparing  the  bill  of  exceptions. 

It  is  now  herein  agreed  by  the  parties  through  and  by  their 
respective  counsel  that  the  record  in  this  cause  as  printed  and 
filed  by  the  clerk  on  April  3,  1901,  be  amended  by  attaching 
thereto  the  bill  of  exceptions  hereto  attached  and  marked  Ex- 
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hibit  "  A  "  to  this  stipulation ;  and  also  the  order  of  the  court 
in  said  cause  hereto  attached  and  marked  Exhibit  "  B,"  to  this 
stipulation;  and  that  the  same  may  be  filed  in  this  court  as 
part  of  the  record  herein,  and  in  so' far  shall  have  the  same  ef- 
fect as  if  the  record  hereto  filed  had  been  complete  at  the  time. 

This ^  day  of .  X.  &  X., 

Counsel  for  Plaintiff  in  Error. 

Y.  &  y., 

Counsel  for  Defendant  in  Error. 


No.  2030. 

Receipt  for  Record. 

[^Caption.] 

Received  this  day  of ,  from  the  clerk,  a  copy  of 

thr  record  herein  as  counsel  for  the  defendant. 

R.  Y., 
Counsel  for  Defendant. 


No.  2031. 

Motion  to  Dismiss  (i). 

The  United  States  Circuit  Court  of  Appeals, 

for  the Circuit. 

A.    B.    1 

vs.       y  Motion  to  Dismiss. 
C.    D.    j 

And  nov/  comes  the  defendant  in  error  [or,  appellee],  and 
moves  the  court  to  dismiss  the  writ  of  error  [or,  appeal] 
herein  for  the  following  reasons  [here  set  forth  the  grounds 
upon  which  the  motion  is  based\  R.  Y., 

Counsp.i  for . 

(i)  Notice  of  this  motion  should  be  served  upon  the  opposite  counsel 
in  the  case  before  the  same  is  heard. 
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No.  2032. 

Motion  to  Dismiss  or  to  Affirm. 

The  Supreme  Court  of  the  United  States, 

for  the Term,  189 — . 

A..  B.,  Appellant, 

vs. 
C.   D.,   Appellee. 

Comes  now  the  appellee,  by  his  counsel  appearing  in  that 
behalf,  and  moves  the  court  to  dismiss  the  appeal  in  the 
above-entitled  cause  for  want  of  jurisdiction,  because  the 
judgment  or  decree  from  which  the  said  appeal  purports  to 
have  been  taken  is  the  judgment  or  decree  of  the  supreme 
court  of  one  of  the  United  States,  to  wit,  the  supreme  court 

of  the  state  of . 

And  the  said  appellee,  by  counsel  as  aforesaid,  also  moves 
the  court  to  affirm  the  said  judgment  or  decree  from  which 
said  appeal  purports  to  have  been  taken,  because,  although 
the  record  in  the  said  cause  may  show  that  this  court  has 
jurisdiction  in  the  premises,  yet  it  is  manifest  that  said 
appeal  was  taken  for  delay  only.  R.  Y., 

Counsel  for  Appellee  for  the  Purposes 
of  these  Motions. 


No.  2033. 

Notice  of  Submission  of  Motions  (i"). 

[^Capiz'on.] 
To  Messrs.  R.  X.  and  S.  X.,  Counsel  for  Appellant: 

Please  take  notice  that  on  Monday,  the day  of , 

1894,  at  the  opening  of  the  court,  or  as  soon  thereafter  as 
counsel  can  be  heard,  the  motions  of  which  the  foregoing  are 
copies  will  be  submitted  to  the  supreme  court  of  the  United 
States  for  the  decision  of  the  said  court  thereon.  Annexed 
hereto  is  a  copy  of  the  brief  of  argument  to  be  submitted 
with  the  said  motions  in  support  thereof.  R.  Y., 

Counsel  for  the  Appellee  for  the  Purposes 
of  these  Motions. 

(i)  See  6th  U.  S.  Supreme  Court  Rule,  Clause  3. 


3244  APPELLATE    PROCEEDINGS. 

No.  2034. 

Order  Dismissing  Cause  on  Motion  Filed. 


The  United  States  Circuit  Court  of  Appeals, 
for  the  Circuit. 


A.  B. 


vs.       s.  Order  Dismissing  Cause  on  Motion  Filed. 
C.  D.      ) 

Error  to  [or^  appeal  from]  the  district  court  of  the  United 
States  for  the  district  of  . 

This  cause  having  'been  called  for  hearing  in  its  regular 
order,  and  a  motion  by  counsel  for  the  plaintiff  in  error  [or, 
defendant  in  error,  or,  appellant,  or,  appellee,  as  may  be]  to 
dismiss  this  cause  having  been  filed,  therefore,  in  pursuance 
of  said  motion,  it  is  now  here  ordered  and  adjudged  (and  de- 
creed) by  this  court,  that  the  writ  of  error  [or,  appeal]  be, 
and  the  same  is,  hereby  dismissed. 


No.  2035. 

Order  Dismissing  Case  on  Call. 

The  United  States  Circuit  Court  of  Appeals, 
for  the  Circuit. 

A.  B. 

vs.      ^  Order  Dismissing  Case  on  Call. 
C.  D. 


Error  to  [or,  appeal  from]  the  district  court  of  the  United 
States  for  the district  of . 

This  cause  having  been  called  in  its  order,  and  no  one  ap- 
pearing for  the  plaintiff  in  error  [or,  appellant],  therefore, 
it  is  now  here  ordered  and  adjudged  (and  decreed)  by  this 
court,  that  the  said  writ  of  error  [or,  appeal]  be,  and  the 
same  is  hereby  dismissed  at  the  cost  of  plaintiff  [or,  ap- 
pellant]. 
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No.  2036. 

Order  Dismissing  Cause  for  Failure  to  Print  (i). 

The  United  States  Circuit  Court  of  Appeals, 
for  the Circuit. 


A.  B.  I 

vs.     >  Order  dismissing  cause  for  failure  to  print. 
CD.  i 

Error  to  [or,  appeal]   from  the district   [or,  circuit] 

court  of  the  United  States,  for  the District  of . 

This  cause  being  called  for  hearing  in  its  regular  order, 
and  it  appearing  to  the  court  that  the  parties  have  failed  to 
print  the  transcript  of  the  record,  it  is  thereupon,  in  pur- 
suance of  the  23d  rule  of  this  court,  now  here  ordered  and 
adjudged  (and  decreed)  by  this  court  that  the  writ  of  error 
[or,  appeal]  be,  and  the  same  is  hereby  dismissed,  at  the 
costs  of  the  plaintiff  in  error  [or,  appellant] . 

(1)  See  23d  rule,  Circuit  Court  of  Appeals. 


No.  2037. 

Order  Dismissing  Cause  under  Rule  (i). 

The  United  States  Circuit  Court  of  Appeals, 
for  the Circuit. 

A.  B.,  PlaintiflF  in  Error  [or,  Appellant],  "|  Order 

vs.  >        dismissing 

C.  D.,  Defendant  in  Error  [or,  Appellee].)  cause. 

Error  to  [or,  appeal  from]  the  District  Court  of  the  United 

States  for  the District  of . 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
District  of  ,  and  the  plaintiff  in  error  [or,  appel- 
lant] having  been  three  times  solemnly  called  by  the  marshal 
to  come   into  court  and  prosecute  said   writ   of  error    [or. 
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appeal],  and  failing  to  appear,  it  is,  thereupon,  in  pursuance 
of  the  22d  rule  of  this  court,  and  on  the  motion  of  Mr.  R. 
X.,  of  counsel  for  the  appellee  [or,  defendant  in  error],  now 
here  ordered,  adjudged,  (and  decreed)  by  this  court,  that 
this  cause  be,  and  the  same  is  hereby,  dismissed  at  plaintiff's 
[or,  appellant's]  costs;  and  that  this  cause  be,  and  is  hereby, 
remanded  to  the  said  District  Court  to  be  proceeded  in  ac- 
cording to  law  and  justice. 

(1)  16th  U.  S.  Supreme  Court  Rule,  and  22d  Rule  Circuit  Court  of 
Appeals. 


No.  2038. 

Habeas  Corpus. 

For  forms  of  appellate  proceedings  in  the  matter  of  habeas 
corpus,  see  habeas  corpus. 


} 


No.  2039. 

Certificate  by  Clerk  Under  9th  Rule  of  the  Supreme  Court. 

The  United  States  Circuit  Court  of  Appeals  . 
for  the Circuit. 

A.  B.,  Plaintifif  in  Error  [or.  Appellant], 

vs. 
C.  D.,  Defendant  in  Error  [or.  Appellee] 

The  United  States  of  America, 

Circuit,  ss. : 

I,  S.  F.,  clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the Circuit,  do  hereby  certify  that  on  the 

day  of ,  1894,  an  order  was  entered  herein  by  the  Cir- 
cuit Court  of  Appeals  for  the  Circuit,  directing  a  man- 
date to  issue,  to  the  District  Court  of  the  United  States  for 
the District  of ,  affirming  a  judgment  of  said  Dis- 
trict Court  entered  in  the  clerk's  office  of  said  court  on  the 

day  of ,  1894,  and  that  on  the day  of , 

1894,  a  writ  of  ^rror  for  the  review  of  said  order  by  the 
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Supreme  Court  of  the  United  States  was  duly  sued  out  by 
A.  B.,  and  allowed  by  the  Honorable  E.  H.,  district  judge, 
and  issued  from  the  clerk's  office  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Circuit,  which  writ  of 

error  was  returnable  in  the  Supreme  Court  of  the  United 

States  on ,  1894;  that  on  or  about  the  same  day  a  bond 

as  security  for  the  costs  upon  said  writ  of  error  and  a  cita- 
tion for  the  said  return  day  were  duly  approved  and  signed 
by  the  said  district  judge,  which  writ  of  error,  citation,  and 
bond  were  duly  served  on  the  attorney  for  the  defendant  in 
error  on  ,  1894. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  said 

court  to  be  hereunto  affixed,  at  the  city  of ,  in  the 

circuit,  this day  of ,  in  the  year  of  our  Lord  1894, 

and  of  the  independence  of  the  said  United  States  the  one 
hundred  and  eighteenth.  S.  F., 

[Seal.]  Clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Circuit. 


No.  2040. 

Certificate  by  Clerk  Under  Rule  16  Circuit  Court  of  Appeals. 

I,  B.  R.,  clerk  of  the  District  Court  of  the  United  States 

for  the  district  of  ,  division,  hereby  certify 

that  in  a  suit  in  equity  in  said  court,  being  case  No.  , 

on  the  docket  thereof,  brought  by  A.  B.,  plaintiff,  against 
C.  D.,  and  the  Board  of  Trustees  of  the  S.  University,  de- 
fendants,   for   the   partition   of   certain    real   estate   in   

county,  ,  described  in  the  bill  of  complaint,  and  for  an 

account  of  the  rents  and  profits,  said  court  on  the  day 

of  ,    entered   a   final   decree   finding   and    holding    that 

neither  the  plaintiff  A.  B.,  nor  the  defendant  C.  D.,  had  any 
right,  title,  interest  or  estate  in  the  lands  described  in  the 
bill,  or  in  the  rents  or  profits  thereof,  but  that  the  same  since 
the  death  of  C.  P.  had  been  and  were  the  property  in  feC 
simple  of  the  Board  of  Trustees  of  the  S.  University,  and 
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sustaining  the  demurrer  of  the  Board  of  Trustees  of  the 
S.  University  to  the  bill  of  complaint  and  dismissing  said 
bill  at  the  cost  of  the  plaintiff;  and  that  on  the  same  day 
said  A.  B.,  in  open  court  prayed  and  was  duly  allowed,  an 
appeal,  from  said  decree,  which  allowance  was  entered  at  the 
foot  thereof;  and  that  on  the day  of ,  said  defend- 
ant C.  D.  joined  with  said  A.  B.  in  her  prayer  for  an  appeal, 
and  the  same  was  duly  allowed  by  the  court. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and 

the  seal  of  said  court  this  — day  of . 

B.   R., 
Clerk  of  the  District  Court  of  the  United 
States,  District  of  . 


No.  2041. 

Motion  to  Docket  and  Dismiss  an  Appeal.(l) 

United  States  Circuit  Court  of  Appeals  for  the Circuit. 

A.  B.,  Appellant, 

vs. 
C.  D.,  Appellee. 

The  appellee,  C.  D.,  produced  the  certificate  of  the  clerk  of 

the  District  Court  of  the  United  States  for  the district 

of , division,  showing  that  on  the day  of 

A.  B.  was  duly  allowed  an  appeal  from  said  court  to  this 
court  from  the  final  decree  in  the  case  of  A.  B.,  appellant, 
against  C.  D.,  appellee,  and  that  appellant  has  not  docketed 
said  appeal  or  filed  the  record  thereof  with  the  clerk  of  this 
court,  although  the  time  therefor  has  long  since  elapsed. 

He  therefore  prays  that  said  appeal  may  be  docketed  amd 
dismissed.  R.  Y., 

Counsel  for  Appellee. 

(1)  See  Rule  16,  C.  C.  A.;  Sup.  Ct.  Rule  9. 

This  motion  should  be   accompanied  by  a  certificate   of  the  clerk 
that  the  appeal  has  been  taken  but  not  perfected. 
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No.  2042. 

Motion  to  Docket  and  Dismiss  Writ  of  Error.  (1) 
United  States  Circuit  Court  of  Appeals  for  the Circuit. 

A.  B.,  Plaintifif  in  Error, 

vs. 
C.  D.,  Defendant  in  Error. 

The  defendant  in  error,  C.  D.,  produced  the  certificate  of 
the  clerk  of  the^  District  Court  of  the  United  States  for  the 

district  of ,  showing  that  on  the day  of , 

A.  B.  duly  sued  out  a  writ  of  error  from  this  court  to  the 
said  Circuit  Court  of  the  United  States  from  the  final  judg- 
ment in  the  case  of  A.  B.,  plaintiff  in  error,  against  C.  D., 
defendant  in  error,  and  that  the  said  plaintiff  in  error  has 
not  docketed  said  writ  of  error  or  filed  the  record  thereof 
with  the  clerk  of  this  court  although  the  time  therefor  has 
long  since  elapsed. 

He  therefore  prays  that  the  said  writ  of  error  be  docketed 
and  dismissed.  R.  Y., 

Counsel  for  Defendant  in  Error. 

(1)  See  note  to  No.  2041. 


No.  2043. 

Judgment  on  Writ  of  Error. 

The  United  States  Circuit  Court  of  Appeals, 
for  the Circuit. 


A.  B.      ^ 

vs.         >  Judgment. 
CD.) 

Error  to  the  District  Court  of  the  United   States   for  the 
District  of  : 


This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
district  of '■,  and  was  argued  by  counsel. 
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On  consideration  whereof,  it  is  now  here  ordered  and 
adjudged  by  this  court  that  the  judgment  of  the  said  District 
Court  in  this  cause  be  and  the  same  is  hereby  affirmed  [or, 
reversed,  as  may  be],  and  this  cause  is  remanded  for  further 
proceedings  to  be  had  in  said  District  Court  in  accordance 
with  this  judgment.  The  costs  in  this  court  to  be  paid  by 
the  plaintiff  in  error,  [or,  the  defendant  in  error,  or  to  be 
divided,  as  may  be]. 


No.  2044. 

Decree. 

The  United  States  Circuit  Court  of  Appeals, 
for  the Circuit. 


A.  B.,  Appellant, 

vs.  >  Decree. 


C.  D.,  Appellee,      j 


Appeal  from  the  District  Cou^-t  of  the  United  States  for 
the district  of  . 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
district  of  ,  and  was  argued  by  counsel. 

On  consideration  whereof,  it  is  now  here  ordered,  ad- 
judged, and  decreed  by  this  court,  that  the  decree  of  the 
said  District  Court  in  this  cause  be,  and  the  same  is,  hereby 
affirmed  [or,  reversed,  as  may  be],  and  this  cause  is  hereby 
remanded  for  further  proceedings  to  be  had  in  said  District 
Court  in  accordance  with  this  decree. 


No.  2045. 

Decree  Annulling  Former  Decree  and  Revoking  a  Mandate.(l) 

[Caption.] 

On  consideration  of  the  motion  made  by  Mr.  S.,  on  a  prior 
day  of  the  present  term  of  this  court,   to-wit,  on   Monday, 
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the day  of ,  and  of  the  arguments  of  counsel  there- 
upon had,  as  well  against  as  in  support  of  said  motion,  it  is 
now  here  ordered,  adjudged,  and  decreed  that  the  judgment 
and  decree  of  this  court,  rendered  in  the  above  entitled  cause, 

on  the  —  day  of  ,  1894,  be,  and  the  same  is  hereby 

declared  utterly  null  and  void;  and  that  the  mandate  of  this 
court  directed  to  the  judge  of  said  District  Court  in  this 
cause  be,  and  the  same  is,  hereby  revoked.  And  it  is  also 
now  here  further  ordered  that  the  clerk  of  this  court  do 
forthwith   send   to  the  judges  of  the   Circuit  Court  of  the 

United  States  for  the  district  of  ,  a  copy  of  this 

order  of  the  court,  under  the  seal  of  this  court,  together  with 
a  copy  of  the  opinion  of  this  court  pronounced  this  day. 
(1)  Ex  parte  Crenshaw,  IS  Pet.  124. 


No.  2046. 

Order  and  Decree  Where  the  Court  Has  no  Jurisdiction.  (1) 

[Caption.] 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
district  of ,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  the  opinion  of  this  court  that  said 
District  Court,  from  which  this  cause  was  removed,  had  no 
jurisdiction  of  this  cause,  and  that  consequently  this  court 
has  not  jurisdiction  but  for  the  purpose  of  reversing  the  de- 
cree of  said  District  Court.  Whereupon  it  is  now  here 
ordered  and  decreed  by  this  court  that  the  decree  of  the  said 
District  Court,  entertaining  jurisdiction  of  the  cause,  be,  and 
the  same  is,  hereby  reversed  for  the  want  of  jurisdiction  in 
that  court;  and  that  this  appeal  be,  and  the  same  is,  hereby 
dismissed  for  the  want  of  jurisdiction;  and  that  this  cause 
be,  and  the  same  is,  hereby  remanded  to  the  said  District 
Court,  with  directions  to  proceed  therein  in  conformity  to 
the  opinion  of  this  court. 

(1)  Cutter  V.  Rae,  7  How.  737. 
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No.  2047. 

Decree  of  Dismissal  Framed  to  Prevent  Prejudice. 

[Caption.] 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 

district  of ,  and  was  argued  by  counsel ;  on  consideration 

whereof  this  court  is  of  opinion  that  the  decree  of  the  Dis- 
trict Court  ought  to  have  shown  that  the  bill  was  dismissed 
because  the  deed  therein  mentioned,  being  void  at  law  for 
matter  apparent  on  its  face,  the  plaintiff  had  not  shown  any 
circumstances  which  disclosed  a  case  proper  for  the  inter- 
ference of  a  court  of  equity  to  relieve  against  such  void 
deed.  And  this  court  is  further  of  opinion  that  so  much  cf 
the  said  decree  as  dismisses  the  bill  with  costs  is  erroneous, 
and  ought  to  be  reversed.  This  court  doth  therefore  reverse 
and  annul  the  said  decree,  and  direct  that  the  case  be  re- 
manded to  the  said  District  Court  with  directions  to  modify 
the  same  according  to  the  principles  of  this  decree. 


No.  2048. 

Decree  Reversing  a  Decree  Granting  an  Injunction  with  Direc- 
tions to  Dismiss  the  Bill.(l) 

[Caption.] 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
district  of  ,  and  was  argued  by  counsel. 

On  consideration  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  decree  of  the  said 
District  Court,  in  this  cause  be  and  the  same  is  hereby  re- 
versed with  costs,  and  the  cause  is  remanded  to  the  said 
District  Court  with  directions  to  dissolve  the  injunction  and 
dismiss  the  bill. 

(1)  That  an  Appellate  Court  may  order  d  bill  dismissed  upon  an 
appeal  from  an  order  granting  an  injunction.  See  Smith  v.  Vulcan 
Iron  Works,  165  U.  S.  518. 


MISCELLANEOUS    ORDERS,    ETC.  3253 

No.  2049. 

Judgment,  Error  to  State  Court. 

[Caption.] 
In  Error  to  the  Supreme  Court  of  the  State  of  . 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 

record  from  the  Supreme  Court  of  the  state  of ,  and  was 

argued  by  counsel. 

On  consideration  whereof,  it  is  now  ordered  and  adjudged 
by  this  court,  that  the  decision  of  the  said  Supreme  Court  in 
this  cause  be,  and  the  same  is,  hereby  affirmed  [or  as  may  be]. 


No.  2050. 

Order  for  Mandate  in  Admiralty. 

[Caption.] 

This  cause  having  come  on  to  be  heard  on  appeal  from 
the  decree  of  the  District  Court  of  the  United  States  for  the 

district  of  ,  entered  herein  ,   1894,  now,  on 

motion  of  X.  &  X.,  proctors  for  the  libellant  and  appellant, 
it  is  ordered  that  the  said  decree  be,  and  the  same  hereby  is 
reversed,  with  costs  of  this  court,  and  that  the  costs  of  the 
District  Court  be  apportioned,  and  that  a  mandate  issue  to 
said  District  Court  directing  said  court  to  proceed  in  accord- 
ance with  the  opinion  of  this  court. 


No.  2051. 

Mandate  in  Admiralty. 

[Caption.] 
The  President  of  the  United  States  of  America  to  the  Hon- 
or able  the  Judge  of  the  District  Court  of  the  United 

States  for  the District  of ,  Greeting: 

Whereas,  lately  in  the  District  Court  of  the  United  States 
for  the district  of ,  before  you  in  a  cause  between 
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A.  B.,  libeliant  and  appellee,  and  the  steamship  X.,  whereof 
L.  M.  is  claimant  and  appellant,  wherein  the  decree  of  said 
court  is  in  the  words  and  figures  following,  viz. :  [here  state 
the  decree  of  the  District  Courf],  as  by  the  inspection  of  the 
transcript  of  the  record  of  said  court,  which  was  brought 

into  the  United  States  Circuit  Court  of  Appeals  for  the 

circuit  by  virtue  of  an  appeal  taken  out  by  said  A.  B.,  agree- 
ably to  the  act  of  Congress  in  such  case  made  and  provided, 
fully  and  at  large  appears; 

And  whereas,  in  the  present  term  of ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  ninety-four,  the 
said  cause  came  on  to  be  heard  before  the  United  States 

Circuit  Court  of  Appeals  for  the  circuit  on  the  said 

transcript  of  record,  and  was  argued  by  counsel; 

On  consideration  whereof,  it  is  now  ordered,  adjudged, 
and  decree  by  this  court  that  the  decree  of  the  District  Court 
be,  and  the  same  hereby  is,  affirmed,  with*  the  costs  of  this 
court,  amounting  to  the  sum  of dollars. 

You,  therefore,  are  hereby  commanded  that  such  further 
proceedings  be  had  jn  said  cause,  in  conformity  with  the 
opinion  of  this  court,  as  according  to  right  and  justice  and 
the  laws  of  the  United  States  ought  to  be  had,  the  said 
appeal  notwithstanding. 

[Add  teste.} 


No.  2052. 

Mandate. 

The  United  States  of  America,  ss. 

The  President  of  the  United  States  of  America  to  the  Hon- 
orable the  Judges  of  the  [name  of  court  below],  Greet- 
ing: 

Whereas,  lately  in  the  [name  of  court  below],  before  you, 
or  some  of  you,   in  a  cause  between  A.    B.,   plaintiff,  and 
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C.  D.,  defendant,  judgment  was  rendered  in  the  words  fol- 
lowing, to  wit,  [here  set  forth  the  judgment],  as  by  the 
inspection  of  the  transcript  of  the  record  of  the  said  [court 
below]  court,  which  was  brought  into  the  Supreme  Court 
of  the  United  States  by  virtue  of  a  writ  of  error  [or,  appeal, 
as  may  be],  agreeably  to  the  act  of  Congress  in  such  case 
made  and  provided,  fully  and  at  large  appears.  And  whereas 
in  the  present  term  of  October,  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  ninety ,  the  said  cause  came 

on  to  be  heard  before  the  said  Supreme  Court  of  the  United 

States   [or.  United  States  Circuit  of  Appeals  for  the  

circuit]  on  the  said  transcript  of  record,  and  was  argued  by 
counsel : 

On  consideration  whereof,  it  is  now  here  ordered,  ad- 
judged, and  decreed  by  this  court  that  the  judgment  [or, 
decree]  of  the  said  [court  below]  court  in  this  cause  be  and 
the  same  is  hereby  affirmed  [or,  reversed,  as  may  be],  with 
costs.  [Here  add  the  directions,  if  any,  to  the  court  below, 
or  further  relief  to  either  party  as  costs  or  damages,  etc.] 

You,  therefore,  are  hereby  commanded  that  such  [state 
directions,  as  "execution,"  etc.],  and  proceedings  be  had  in 
said  cause  as  according  to  right  and  justice,  and  the  laws  o : 
the  United  States,  ought  to  be  had,  the  said  writ  of  error 
[or,  appeal]  notwithstanding. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice 

of  the  United  States,  the day  of  ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and  ninety  . 


Costs  of  ...  . 
Clerk  .... 
Printing  Record 
Attorney    .    .    . 


1 


J.  K., 

Clerk  of  the  Supreme  Court 
of  the  United  States  [or, 
U.  S.  Circuit  Court  of  Ap- 
peals for  the Circuit]. 
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No.  2053. 

Mandate  of  United  States  Circuit  Court  of  Appeals. 

Filed  in  U.  S.  District  Court  on  June  13,  1916. 

United  States  of  America,  ss. 

The  President  of  the  United  States  of  America, 

To  the  Honor^le  the  Judge  -of  the  District  Court  of  the 

United  States  for  the  Eastern  District  of  Texas. 
Greeting : 

Whereas,  lately  in  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Texas,  before  you,  in  a  cause 
between  Vinton  Petroleum"  Company,  complainant,  and  Sun 
Company,  respondent.  No.  192  in  equity,  the  following  de- 
cree was  made  and  entered,  to-wit :  [Here,  follows  copy  of 
decree.]  as  by  the  inspection  of  the  transcript  of  record  of  the 
said  District  Court,  which  was  -brought  into  the  United  States 
Distritt  Court,  which  was  brought  into  the  United  States 
Circuit  Court  of  Appeals  for  the  Fifth  Circuit,  by  virtue  of 
an  appeal  sued  out  by  Vinton  Petroleum  Company,  agreeably 
to  the  act  of  Congress,  in  such  case  made  and  provided,  fully 
and  at  large  appears. 

And  Whereas,  in  the  present  term  of  November,  in  the 
year  of  our  Dord  one  thousand-  nine  hundred  and  fifteen,  the 
said  cause  came  'On  to  be  heard  before  the  said  United  States 
Circuit  Court  of  Appeals,  on  the  said  transcript  of  record,  and 
was  argued  by  counsel: 

On  Consideration  Whereof,  It  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court,  that  the  decree  of  the  said 
District  Court  in  this  cause,  be,  and  the  same  is  hereby,  re- 
versed; and  that  this  cause  be,  and  the  same  is  hereby,  re- 
manded to  the  said  District  Court  for  further  proceedings 
not  inconsistent  with  the  opinion  of  this  tourt. 

It  is  further  otrdered,  adjudged  "and  decreed  that  the  ap- 
pellee, the  Sun  Company,  be  condemned  to  pay  the  costs  of 
this  cause  in  this  court,  for  which  execution  may  be  issued 
out  of  said  District  Court.     February  28,  1916. 
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You,  ther.efore,  are  hereby  commanded,  that  such  execution 
and  further  proceedings  be  had  in  said  cause  as  according  to 
right  and  justice,  and  the  laws  of  the  United  States,  ought 
to  be  had,  the  said  appeal  notwithstanding. 

Witness  the  Honorable  Edward  Douglass  White,  Chief 
Justice  of  the  United  States,  the  twelfth  day  of  June  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  sixteen. 

[Seal.]  Frank  H.  Mortimer, 

Clerk  of  the  United  States  Circuit  Court 
of  Appeals  for  the  Fifth  Circuit.  (1) 

(1)  See  as  to  Mandate,  Supreme  Court  Rules. 

Rule  24,  par.  fi,  and  Rule  28,  where  case  is  dismissed,  and  Rule  39. 


No.  2054. 

Stipulation  Staijnng  Issuance  of  Mandate  Under  Rule  32,  df 
the  Circuit  Court  of  Appeals  and  Order. 

[Caption.] 

Whereas,  The  Atchison,  Topeka  and  Santa  Fe  Railway 
Company,  plaintiff  in  error,  is  preparing  its  petition-  for 
certiorari,  which  it  intends  to  file  in  the  Supreme  Court  of 
the  United  States,  to  have  reviewed  the  decision  and  judg- 
ment of  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  filed  in, the  above  entitled  cause;  and. 

Whereas,  the  present  term  of  the  Supreme  Court  of  the 
United  States  will  adjourn  on  May  15,  1915,  and  said  plain- 
tiff in  error  will'  be  unable  to  have  its  said  petition  for  cer- 
tiorari filed  with  the  Supreme  Court  at  least  three  days  be- 
fore the  adjournment  of  the  present  term;  and, 

Whereas,  each  of  the  parties  hereto  is  desirous  that  the 
Supreme  Court  of  the  United  States  shall  construe  and  inter- 
pret the  particular  sections  of  the  Federal  Hours  of  Service 
Act  involved  herein: 

Now,  Therefore,  it  is.  stipulated  by  and  between  the  respec- 
tive parties  hereto,  the  plaintifif  in  error  by  E.  W.  Camp  and 
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Paul  Burks,  its  attorneys,  and  the  defendant  in  error  by 
Albert  Schoonover,  United  States  District  Attorney,  its 
attorney,  as  follows: 

That  the  mandate  of  the  Circuit  Court  of  Appeals  in  this 
cause  shall  be  stayed  until  and  including  the  third  Monday  in 
October,  1915,  and  that  an  order  may  be  entered  herein  to 
that  efifect; 

Provided,  however,  that  if  plaintiff  in  error  shall  not  have 
filed  its  proposed  petition  for  certiorari  in  the  Supreme  Court 
of  the  United  States  by  and  including  the  third  Monday  in 
October,  1915,  being  a  day  in  the  October,  1915,  term  of 
said  court,  then  and  in  that  case  the  mandate  of  the  court 
entitled  therein  may  issue  at  any  time  after  said  date. 

The  Atchison,  Topeka  and  Santa 
Fe  Railway  Company, 

Plaintiff  in  Error, 
By  A.  B.,  its  Attorney. 

The  United  States  of  America, 
By  C.  D.,  United  States  District  Attorney, 

Its  Attorney. 


No.  2055. 

Order  Staying  Issuance  of  Mandate  Under  Rule  32.(1) 

[Caption.] 

On  consideration  of  the  oral  motion  of  Mr.  Thomas  R. 
White,  -made  on  behalf  of  counsel  for  the  plaintiff  in  error, 
and  .pursuant  to  the  stipulation  of  counsel  for  the  respective 
parties,  this  day  filed  therefor,  and  it  appearing  to  the  court 
that  the  Intersate  Commerce  Commission  consents  thereto, 
and  gocfd  cause  therefor  appearing,  it  is  ordered  that  the 
issuance  of  the  mandate  under  Rule  32  of  this  court  in  the 
above  entitled  'cause  be,  and  hereby  is  stayed  to  and  includ- 
ing October  18,  1915.(1) 

(1.)  Rule  32  of  9  C.  C.  A. 
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No.  2056. 

Mandate — Supreme  Court  to  District  Court. 

United  States  of  America,  ss.  : 

The  President  of  the  United  States  of  America  to  the  Hon- 
orable the  Judges  of  the  District  Court  of  the.  United 
States  for  the  Eastern  District  of  Arkansas,  Greeting: 

Whereas,  lately  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Arkansas,  in  a  cause  between 
St.  Louis,  Iron  Mountain  and  Southern  Railway  Company, 
complainant,  and  Robert  P.  Allen,  George  W.  Bellamy  and 
William  F.  McKnight,  railroad  commissioners  of  the  state 
of  Arkansas,  and  Henry  Leigh  and  George  McLean,  defend- 
ants. No.  1637,  wherein  the  decree  of  the  said  Circuit  Court, 
entered  in  said  cause  on  the  11th  day  of  May,  A.  D.  1911, 
is  in  the  following  words,  viz. : 

[Here  was  recited  the  decree  of  the  District  Court  from 
which  the  appeal  was  taken,  and  which  appears  herein  imme- 
diately oreceding  this  mandate.]  as  by  the  inspection  of  the 
transcript  of  the  record  of  said  cause  of  the  said  Circuit 
Court,  which  has  been  brought  into  the  Supreme  Court  of 
the  United  States  by  virtue  of  an  appeal  taken  by  Robert  P. 
Allen,  George  W.  Bellamy  and  William  F.  McKnight,  rail- 
road commissioners  of  the  state  of  Arkansas,  agreeably  to 
the  act  of  Congress,  in  such  case  made  and  provided,  fully 
and  at  large  appears. 

And  whereas,  in  the  present  term  of  October,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  twelve,  the  said 
cause  came  on  to  be  heard  before  the  said  Supreme  Court, 
on  the  said  transcript  of  record,  and  was  argued  by  counsel. 

On  consideration  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court  that  the  decree  of  the  said 
Circuit  Court  in  this  cause  be,  and  the  same  is  hereby,  re- 
versed with  costs,  and  that  the  said  Robert  P.  Allen,  et  al., 
commissioners,  etc.,  recover  against  the  said  complainant 
three  thousand  one  hundred  and  two   dollars  and  fifty-two 
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cents  for  their  costs  herein  expended  and  have  execution 
therefor. 

It  is  further  ordered  that  this  cause  be,  and  the  same  is 
hereby,  remanded  to  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Arkansas,  with  directions  to  dis- 
miss the  bill  without  prejudice.     June  16,  1913. 

You  therefore,  are  hereby  commanded  that  such  execution 
and  further  proceedings  be  had  in  said  cause,  in  conformity 
with  the  opinion  and  decree  of  this  court,  as  according  to 
right  and  justice,  and  the  laws  of  the  United  States,  ought 
be  had,  the  said  appeal  notwithstanding. 

Witness  the  Honorable  Edward  D.  White,  chief  justice 
of  the,  etc.  (Signed  by  the  Clerk.) 


No.  2057. 

Mandate  of  United  States  Supreme  Court  to  District  Court 
in  a  Controversy  Arising  in  a  Proceeding  in  Bankruptcy. 

United  States  of  America,  ss. : 

The  President  of  the  United  States  of  America, 

To  the  Honorable  the  Judge  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana, 
Greeting : 

Whereas,  lately  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit,  in  a  cause  between  J.  A.  E.  Pyle, 
trustee  in  bankruptcy  of  Steele,  Miller  &  Company,  appellanr, 
and  Texas  Transport  &  Terminal  Company,  Compagnie  Gen- 
erale  Transatlantique  and  Bank  de  Mulhouse,  appellees,  No. 
2389,  wherein  the  decree  of  the  said  Circuit  Court  of  Ap- 
peals, entered  in  said  cause  on  the  8th  day  of  April,  A.  D. 
1913,  is  in  the  following  words,  viz. : 

"This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel ; 
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"On  consideration  whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court  that  the  decree  of  the  said 
District  Court,  in  this  cause,  be,  and  the  same  is  hereby 
affirmed ; 

"It  is  further  ordered,  adjudged  and  decreed  that  the  ap- 
pellant, J.  A.  E.  Pyle,  trustee  in  bankruptcy  of  Steele,  Miller 
&  Company,  and  the  surety  on  the  appeal  bond  herein,  South- 
western Surety  Insurance  Company  of  Oklahoma,  be  con- 
demned, in  solido,  to  pay  the  costs  in  this  court,  for  which 
execution  may  be  issued  out  of  said  District  Court," 
as  by  the  inspection  of  the  transcript  of  the  record  of  the 
said  United  States  Circuit  Court  of  Appeals  which  was 
brought  into  the  Supreme  Court  of  the  United  States  by 
virtue  of  an  appeal  agreeably  to  the  act  of  Congress,  in  such 
case  made  and  provided,  fully  and  at  large  appears. 

And  Whereas,  in  the  present  term  of  October,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  fourteen,  the 
said  cause  came  on  to  be  heard  before  the  said  Supreme 
Court,  on  the  said  transcript  of  record,  and  was  argued  by 
counsel : 

On  Consideration  Whereof,  it  is  now  here  ordered,  ad- 
judged and  decreed  by  this  court  that  the  decree  of  the  said 
United  States  Circuit  Court  of  Appeals  in  this  cause  be, 
and  the  same  is  hereby,  affirmed  with  costs;  and  that  the 
said  appellees,  Texas  Transport  &  Terminal  Company  et  al., 
recover  against  the  said  appellant  for  their  costs  herein  ex- 
pended and  have  execution  therefor. 

And  it  is  further  ordered,  that  this  cause  be,  and  the  same 
is  hereby,  remanded  to-  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana.     June  1,  1915. 

You,  therefore,  are  hereby  commanded  that  such  execu- 
tion and  proceedings  should  be  had  in  said  cause,  as  accord- 
ing to  right  and  justice,  and  the  laws  of  the  United  States, 
ought  to  be  had,  the  said  appeal  notwithstanding. 
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Witness,  the  Honorable  Edward  D.  White,  chief  justice 
of  the  United  States,  the  twenty-eighth  day  of  June,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  fifteen. 

[Seal.]  James  D.  Maker, 

Clerk  of  the  Supreme  Court  of  the  United  States. 

Filed  July  1,  1915. 


No.  2058. 

Mandate  to  State  Court.  (1) 

The  United  States  of  America,  ss. 

The  President  of  the  United  States  of  America  to  the  Presi- 
dent of  the  Senate  of  the  State  of  New  York,  the  Sena- 
tors, Chancellor  and  Justices  of  the  Supreme  Court  of 
the  said  State,  being  the  Judges  of  the  Court  for  the 
Trial  of  Impeachments  and  Correction,  of  Errors,  holden 
in  and  for  the  State  of  New  York,  Greeting: 

Whereas,  lately  in  the  court  for  the  trial  of  impeachments 
and  correction  of  errors,  holden  in  and  for  the  state  of  New 
York,  before  you,  or  some  of  you,  in  a  cause  between  Charles 
A.  Davis,  plaintifif  in  error,  and  Isaac  Packard,  Henry  Dis- 
dier,  and  William  Morphy,  defendants  in  error,  the  judgment 
of  the  said  court  for  the  trial  of  impeachments  and  correc- 
tion of  errors  was  in  the  following  words,  to-wit: 

"Therefore  it  is  considered  by  the  said  court  for  the  cor- 
rection of  errors  that  the  judgment  of  the  Supreme  Court 
aforesaid  be  and  the  same  is  hereby  in  all  things  confirmed. 
It  is  further  considered  that  the  said  defendants  in  error 
recover  against  the  plaintiffs  in  error  their  double  costs,  ac- 
cording to  the  statute  in  such  case  made  and  provided,  to  be 
taxed  in  defending  the  writ  of  error  in  this  cause,  and  also 
interest  on  the  amount  recovered,  by  way  of  damages,"  as  by 
the  inspection  of  the  transcript  of  the  said  court  for  the  trial 
of  impeachments  and  correction  of  errors,  which  was  brought 
into  the  Supreme  Court  of  the  United  States  by  virtue  of  a 
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writ  of  error,  agreeably  to  the  act  of  Congress  in  such  case 
made  and  provided,  fully  and  at  large  appears.  And  whereas, 
in»the  present  term  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  thirty-three,  the  said  cause  came 
on  to  be  heard  before  the  said  Supreme  Court  on  the  said 
transcript  of  the  record,  and  was  argued  by  counsel,  on  con- 
sideration whereof  it  is  the  opinion  of  this  court  that  the 
plaintiff  in  error,  being  consul-general  of  the  king  of  Sax- 
ony, exempted  him  from  being  sued  in  the  state  court,  by 
reason  whereof  the  judgment  rendered  by  the  court  for  the  • 
trial  of  impeachments  and  correction  of  errors  is  erroneous. 
Whereupon  it  is  ordered  and  adjuded  by  this  court  that  the 
judgment  of  the  said  court  for  trial  of  impeachments  and 
correction  of  errors  be  and  the  same  is  hereby  reversed;  and 
that  this  cause  be  and  the  same  is  -hereby  remanded  to  the 
said  court,  with  direction  to  conform  its  judgment  to  the 
opinion  of  this  court. 

You,  therefore,  are  hereby  commanded  that  such  further 
proceedings  be  had  in  said  cause  as  according  to  right  and 
justice,  and  in  conformity  to  the  opinion  and  judgment  of 
said  Supreme  Court  of  the  United  States,  and  the  laws  of 
the  United  States,  the  said  writ  of  error  notwithstanding-. 

Witness  the  Honorable  John  Marshall,  chief  justice  of 
said  Supreme  Court,  the  second  Monday  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
three. 

William  Thomas  Carroll, 

[Seal.]  Clerk  of  the  Supreme  Court  of 

the  United  States. 

(1)   From  Davis  v.  Packard,  8  Peters  312,  314-16. 
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No.  2059. 

Final  Decree  or  Judgment  on  Mandate.  (1) 

The  District  Court  of  the  United  States  for  the  Dis- 
trict of . 

A.  B. 

vs. 

C.  D. 

On  reading  and  filing  the  mandate  of  the  United  States 

•  Circuit  Court  of  Appeals  for  the circuit,  in  this  cause, 

bearing  date  the day  of ,  A.  D.  ,  in  obedience 

to  said  mandate  and  in  cognizance  with  the  opinion  of  the 
said  United  States  Circuit  Court  of  Appeals  herein,  it  is 
hereby  ordered,  adjudged  and  decreed  that  [here  set  out  the 
proper  judgment  or  decree  according  to  the  facts  of  the  case'\. 

(1)  For  forms  of  decrees  and  judgments  to  be  entered  consult 
Forms  Nos.  2044  et  seq. 

The  lower  court  has  no  power  to  modify  or  supergede  in  the 
slightest  degree  the  decrees'  or  judgments  of  a  Superior  Court.  Its 
duty  is  simply  to  execute  the  mandate  of  that  court.  In  re  Potts, 
166  U.  S.  263;  in  re  Sanford  Fork  &  Tool  Co.,  160  U.  S.  247. 

When  the  Appellate  Court  directs  further  proceedings,  as  to  the 
power  of  the  inferior  court,  see  The  Schooner  "Catherine"  v.  Dickin- 
son, 1**  How.  170,  178;  The  Brig  "James  Gray,"  21  How.  184,  195; 
Rogers  v.  Steamer  "St.  Charles,"  19  How.  108,  113;  The  "Sapphire," 
18  Wall.  51. 


No.  2060. 

Decree  by  Trial  Court  on  Mandate,  Referring  to  a  Master,  etc. 

{Caption.'] 

This  cause  coming  on  to  be  heard  on  this  8th  day  of 
February,  1913,  and  it  appearing  to  the  court  by  the  man- 
date of  the  United  States  Circuit  Court  of  Appeals  filed  this 
day  that  the  decree  of  this  court  entered  herein  April  11, 
1912,  dismissing  the  bill  of  complaint  has  been  reversed  and 
an  order  directing  a  decree  in  favor  of  the  complainants  and 
for  an  injunction  and  an  accounting  to  be.  entered  herein  has 
been  made. 
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Now,  therefore,  it  is  ordered,  adjudged  and  decreed  as 
follows : 

1.  That  letters  patent  of  the  United  States  No.  554,675, 
dated  February  18,  1896,  and  issued  to  Arthur  W.  Grarit  for 
improvements  in  rubber  tired  wheels,  is  a  good  and  valid 
letters  patent. 

2.  That  the  complainants  herein  are  the  lawful  owners 
of  the  said  letters  patent  and  are  entitled  to  recover  the 
gains,  profits,  savings  and  advantages  made  and  derived 
from  the  use  thereof  and  to  recover  damages  for  the  in- 
fringement thereof. 

3.  That  the  defendant  herein  has  infringed  upon  the  said 
letters  patent  and  upon  the  rights  of  the  complainants  there- 
under and  of  each  of  the  claims  thereof. 

4.  That  the  complainants  recover  of  the  defendant  the 
gains  and  profits  made  by  it  and  the  damages  sustained  by 
the  complainants  by  reason  of  such  infringement. 

5.  That  this  cause  be  and  the  same  is  hereby  referred  to 
Charles  B.  Morrison,  esquire,  as  master  to  ascertain  the 
amount  of  such  gains  and  profits  and  the  amount  of  the  dam- 
ages sustained  by  said  complainants  by  reason  of  such  in- 
fringement; that  the  defendant  file  an  account  with  the  said 
master  in  accordance  with  the  usual  practice  in  equity  and 
the  rules,  of  equity  of  the  Supreme  Court  of  the  United 
States  relevant  thereto;  that  on  such  accounting  the  com- 
plainants shall  have  the  right  to  cause  an  examination  of  the 
officers  of  the  defendant  oretenus,  or  otherwise,  and  also  the 
production  of  the  books,  documents,  vouchers  and  accounts 
of  the  defendant  and  that  said  defendant  attend  for  such 
purposes  before  said  master  from  time  to  time  as  said  master 
shall  direct;  and  that  all  testimony  and  exhibits  offered  and 
used  in  this  cause  upon  behalf  of  either  party  may  be  re- 
ferred to  and  used  in  such  accounting. 

6.  That  a  writ  of  injunction  according  to  the  prayer  of 
the  bill  be  issued  out  of  and  under  the  seal  of  this  court  per- 
petually restraining  and  enjoining  said  defendant,  B.  F. 
Goodrich  Company,  its  associates,  officers,  servants,  agents, 
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attorneys,  employes  and  workmen  and  every  person  acting 
by  and  on  its  behalf  from  further  infringement  of  said  let- 
ters patent. 

7.  That  complainants  recover  of  the  defendant  the  costs 
and  disbursements  of  this  suit  to  be  taxed  except  as  hereto- 
fore directed  by  the  court,  and  that  execution  issue  therefor. 

Enter,  February  8,   1913.(1)  Kohlsaat, 

Judge. 

(1)  The  court  to  which  the  mandate  is  sent  has  only  one  duty 
therein,  namely,  to  follow  the  mandate  and  carry  it  into  execution 
according  to  its  terms.    West  v.  Brashers,  14  Pet.  91,  10  L.  Ed.  350. 


No.  2061. 

Decree  on  Mandate  of  Appellate  Court  Reversing  Decree  of 
Trial  Court.  (1) 

The  District  Court  of  the  United  States  for  the District 

of . 

A.  B. 

vs. 
C.  D. 

This  cause  came  on  to  be  heard  at  this  term,  and  it  ap- 
pearing that  the  defendants,  C.  D.,  auditor,  and  E.  F.,  treas- 
urer of  county,  ,  heretofore -appeal  to  the  United 

States  Circuit  Court  of  Appeals  for  the circuit  from  the 

final  decree  made  by  this  court  in  this  cause  on  the day 

of ,  and  the  United  States  Circuit  Court  of  Appeals  fof 

the circuit  at  its  October  term, ,  having  duly  heard 

said  appeal  upon  the  transcript  of  the  record,  and  having  there- 
upon ordered,  adjudged  and  decreed  that  the  said  decree  of  this 
court  in  this  cause  be,  and  the  same  is  hereby  reversed  with 
costs,  and  that  said  cause  is  remanded  to  this  court  for  further 
proceedings  not  inconsistent  with  the  opinion  of  said  the 
United  States  Circuit  Court  of  Appeals  in  this  case;  and  the 

said  the  United  States  Circuit  Court  of  Appeals  for  the 

circuit  having  reversed  said  decree  and  remanded  this  cause  to 
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this  court  with  instructions  that  such  proceedings  be  had  in 
said  cause  in  conformity  with  the  opinion  and  decree  of  said 
the  United  States  Circuit  Court  of  Appeals  for  the cir- 
cuit, as  according  to  right  and  justice  and  the  laws  of  the 
United  States  ought  to  be  had,  the  said  appeal  notwithstand- 
ing, which  said  order,  decree  and  instructions  appear  to  this 
court  by  the  mandate  of  the  said  the  United  States  Circuit 

Court  of  Appeals  for  the circuit ; 

Now,  therefore,  on  filing  the  said  mandate,  it  is  ordered, 
adjudged  and  decreed  that  said  final  decree  of  this  court  be 
reversed,  set  aside  and  held  for  naught,  and  that  said  defend- 
ants recover  of  said  plaintiff,  A.  B.,  their  costs  expended  in 
said  the  United  States  Circuit  Court  of  Appeals,  taxed  at 

$ ,  that  the  exceptions  to  the  answer  be  and  the  same  are 

hereby  overruled,  and  that  said  plaintiff  file  his  replication  here- 
in in  ID  days  from  the  entry  of  this  decree. 

(i)  See  note  to  No.  1504. 


No.  2062. 

Decree  on  Mandate  of  Appellate  Court  Fixing  Amounts  Due 
Lienholders    (i). 

[Caption  in  trial  court.'] 

And  on  the  — —  day  of  ,  came  the  complainants, 

the  defendants  and  interveners  and  thereupon  this  cause  is 
submitted  for  a  decree  in  conformity  to  the  opinions  and  man- 
dates of  the  United  States  Circuit  Court  of  Appeals,  upon  the 
appeals  taken  herein,  which  opinions  and  mandates  were  filed 

herein,  on ,  and  the  court  being  sufficiently  advised,  now 

adjudges,  orders  and  decrees  that  paragraph  4  of  the  decree 

rendered  herein,  on  ,  be  and  the  same  is  corrected  and 

modified  as  to  the  claims  and  mechanics'  liens  of  the  following 
named  parties,  defendants  and  interveners,  and  in  lieu  of  the 
amounts  adjudged  as  valid  liens  in  their  favor,  in  the  said  de- 


3268 


APPELLATE   PROCEEDINGS. 


cree  of ,  the  following  amounts  are  now  adjudged,  or- 
dered and  decreed  in  their  favor  respectively,  as  valid  liens 
upon  all  of  the  property  and  franchises  of  the  defendant,  The 
C.  &  D.  Railroad  Company,  which  includes  interest  at  the  rate 
of  six  per  centum  per  annum,  upon  the  mechanics'  lien  claims 
owned  and  held  by  the  parties  who  appealed  from  the  said 

decree  of ,  from  the  date  of  filing  the  same  in  the  county 

clerk's  office  to  this  date  (except  as  to  the  mechanics'  lien  claim 
of  the  R.  Construction  Company  upon  which  interest  is  calcu- 
lated from  January   i,  ,  and  all  other  mechanics'  lien 

claims  draw  interest  from  the  date  of  the.  former  decree  herein 
until  paid,  to  wit :  [Here  set  out  the  allowance  to  the  various 
lienholders  as  to  D.  &  Co.,  one  hundred  and  ninety-one  thou- 
sand five  hundred  and  fifty-nine  dollars  and  seventy  cents 
($191,559.70)  with  interest  at  the  rate  of  six  per  centum  per 
annum  from  the  date  of  this  decree  of  which  the  sum  of  eight 
thousand,  eight  hundred  and  fifty-nine  dollars  and  sixty-six 
cents  ($8,859.66)  with  interest  at  the  rate  of  six  per  centum 
per  annum  from  the  date  of  this  decree,  is  for  the  use  of  the 
R.  Construction  Company]. 

[In  like  manner  state  all  of  the  other  claims.] 

The  foregoing  amounts  adjudged  in  this  decree,  are  hereby 
declared  to  be  prior  and  superior  to  the  mortgage,  and  upon 
equal  dignity  with  each  othei'. 

And  it  is  further  ordered  and  adjudged  and  decreed  that 
the  interest  allowed  on  the  foregoing  lien  claims  against  the 
property  in  the  hands  of  the  receiver  herein,  as  against  said 
property  in  the  hand  of  the  receiver,  shall  be  paid  out  of  the 
proceeds  of  the  sale  of  the  property  herein,  and  with  the 

same  priority  fixed  in  this  decree  and  in  said  decree  of , 

as  to  the  principal  of  said  claims. 

And  it  is  further  adjudged,  ordered  and  decreed  that  there 
shall  be  included  in  the  fourth  division  of  section  10,  of  the 

decree  of ,  the  costs  of  the  appeal  taken  herein  to  the 

United  States  Circuit  Court  of  Appeals,  to  wit,  the  sum  of 
dollars  and cents  ($ )  which  shall  be  paid  out 
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of  the  proceeds  of  the  sale  of  said  property  and  the  further  sum 

sum  of  dollars,  and cents   ($ )   the  costs  of 

copying  the  transcript  of  the  record  on  said  appeals,  which  shall 
likewise  be  paid  out  of  the  proceeds  of  the  sale  of  said  prop- 
erty. 

Messrs.   X.  &  X.   are  allowed  the  sum  of  dollars 

($ )   as  additional  counsel  fee  for  their  services  in  the 

United  States  Circuit  Court  of  Appeals ;  and  the  further  sum 

of  dollars  and  cents   ($ )   expenses  incurred 

by  them  which  two  sums  shall  be  paid  as  directed  ia  the  sixth 
paragraph  of  section  lo  of  the  decree  of . 

It  is  further  adjudged,  ordered  and  decreed,  that  section 
6  of  said  decree  of ,  shall  be  so  altered  as  to  read  as  fol- 
lows :  "  It  is  farther  adjudged  and  decreed  that  upo-  the  fail- 
ure of  the  C.  &  D.  Railroad  Company  and  of  those  claiming 
under  it  and  of  any  parties  having  the  right  to  redeem,  to 
pay  the  sums  herein  adjudged  and  adjudged  by  said  decree 
of ,  due  to  the  said  persons  having  liens  under  the  afore- 
said statute  of  the  state  of ,  and  the  sums  with  interest 

aforesaid,  adjudged  due  to  the  complainants  under  the  first 

mortgage,  as  stated  in  said  decree  of ,  and  the  costs  of  this 

action,  on  or  before  the  first  day  of  December, ,  the  equity 

of  redemption  in  and  to  the  property  described  in  said  first 
mortgage,  including  that  adjudged  to  have  passed  under  it  by 

clause  5  of  said  decree  of ,  is  hereby  barred  and  foreclosed, 

and  the  same  shall  be  sold  as  directed  in  said  decree  of ,  ex- 
cept as  charged  by  this  decree." 

It  is  further  adjudged,  ordered  and  decreed,  that  section 
lo  of  said  decree  of ,  shall  be  so  amended  as  that  the  com- 
missioner or  the  court  may  receive  in  payment  of  the  balance 
of  the  bid  of  the  purchaser,  the  amount  of  any  lien  herein  ad- 
judged or  adjudged  in  said  decree  of  ,  as  well  as  the 

bonds  or  coupons  issued  under  and  secured  by  said  first  mort- 
gage, at  the  face  of  pro  rata  value  of  such  adjudged  lien  or 
such  bonds  or  coupons,  according  to  the  amount  such  property 
shall  bring;  provided  that  in  any  event  the  purchaser  shall  at 
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such  time  or  times  as  the  court  may  ordpr,  pay  in  cash  enough 
money  to  satisfy  and  discharge  such  sums  as  are  herein,  or  as 
may  be  subsequent  orders  in  this  case,  be  declared  payable  out 
of  such  purchase  money,  prior  in  lien  to  the  said  mechanics' 
liens  or  mortgage  bonds,  before  any  distribution  is  to  be  made 
upon  such  coupons  or  bonds. 

The  said  commissioners  shall  not  receive  any  bid  for  a  sum 
less  than ($ )  dollars. 

It  is  further  ordered,  adjudged  and  decreed  that  except  as 
hereinbefore  stated,  said  decree  of ,  shall  stand  as  writ- 
ten. 
(1)  See  note  to  No.  2060. 


No.  2063. 

Final  Decree  on  Mandate  in  Admiralty  Affirming  Decree. 

IC option  in  District  Court.'] 

The  decree  of  this  court  entered  herein  on  the day 

of ,  1894,  having  been  afHrmed  on  appeal  to  the  United 

States  circuit  court  of  appeals  for  the circuit,  as  appears 

from  the  mandate  of  said  court  filed  herein  the day  of 

,  1894,  now,  on  motion  of  X.  &  X.,  proctors  for  the 

libellant  and  appellee,  it  is  ordered,  adjudged,  and  decreed 

that  the  libellant  above  named  recover  herein  the  sum  of 

dollars  damages,  and  for  the  further  sura  of dollars, 

interest  thereon  from  the  date  of  the  report  of  the  commis- 
sioner herein,  and  the  further  sum  of dollars,  costs  of 

this  court,  and  the  further  sum  of dollars,  costs  of  said 

court  of  appeals,  making  in  all  the  sum  of dollars,  for 

which  sum  the  above-named  vessel,  her  tackle,  etc.,  are 
hereby  condemned. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  the 
stipulation  for  costs  and  value  on  the  part  of  the  claimant 
and  the  sureties  on  the  bond  given  on  app'eal  herein,  cause 
the  engagements  of  their  stipulations  and  bond  to  be  per- 
formed, or  show  cause  why  execution  should  not  issue 
against  their  goods,  chattels,  and  lands  in  satisfaction  hereof. 
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No.  2064. 

Final  Decree  on  Mandate  in  Admiralty  Reversing   Decree. 

[Caption  in  District  Court.] 

On  reading  and  filing  the  mandate  of  the  Supreme  Court  in 

this  cause,  bearing  date  the day  of ,  in  the  year  of  our 

Lord  one  thousand  nine  hundred  and ,  and  in  obedience 

to  said  mandate  and  in  consonance  with  the  opinion  of  the  Su- 
preme Court,  herein,  it  is  now  ordered,  adjudged  and  decreed 
that  the  said  propeller  Conemaugh  and  the  said  propeller  New 
York,  were  both  in  fault  for  the  collision  set  forth  in  the  plead- 
ings in  this  cause,  and  that  the  damages  to  said  vessels  and 
their  owners  resulting  therefrom  be  equally  divided  between 
said  Erie  &  Western  Transportation  Company  and  the  said 
Union  Steamboat  Company; 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the 
underwriters  and  owners  of  the  cargo  of  said  propeller  Cone- 
maugh recover  the  full  amount  of  their  damages  against  the 
said  Union  Steamboat  Company  and  the  American  Surety 
Company  of  New  York,  its  surety  upon  the  bond  or  stipulation 
herein  filed,  with  interest  at  the  rate  of  seven  per  cent,  per  an- 
num (that  being  the  rate  per  annum  that  judgments  and  decrees 
bear  in  the  courts  of  Michigan  under  the  statute  of  said  state) , 
from  the  third  day  of  July,  1896,  until  paid; 

And  it  appearing  that  the  above  named  interveners  were  in- 
surers of  portions  of  said  cargo  and  that  they  have  suffered 
damages  on  account  of  said  collision,  as  follows,  to  wit : 
The  British  &  Foreign  Marine  Insurance  Company, 

Limited,  in  the  sum  of $2,421  84 

The  Union  Marine  Insurance  Company,  in  the  sum 

of 8,553  06 

The  Marine  Insurance  Company,  Limited,  in  the  sum 

of 916  57 

The  Insurance  Company  of  North  America,  in  the 

sum  of   7,950  09 
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It  is  further  ordered,  adjudged  and  decreed  that  the  said  in- 
terveners severally  recover  from  the  said  Union  Steamboa* 
Company  and  its  surety  their  several  damages  aforesaid, 
amounting  in  all  to  the  sum  of  $19,841.56,  with  interest  there- 
on at  the  rate  of  seven  per  cent,  per  annum  from  the  third  day 
of  July,  1896,  until  paid,  and  that  the  said  Union  Steamboat 
Company  and  the  American  Surety  Company  pay  into  this 
court,  or  to  the  proctors  for  said  interveners,  the  damages  and 
interest  aforesaid,  and  that  in  default  thereof  the  said  inter- 
veners have  executions  therefor. 

And  it  further  appearing  that  the  owners  of  said  cargo  and 
their  underwriters,  other  than  the  interveners,  have  suffered 
damage  by  said  collision  in  the  sum  of  $19,627.67,  for  which 
the  said  Erie  &  Western  Transportation  Company  appears  in 
this  suit  as  trustee  only,  it  is  further  ordered,  adjudged  and  de- 
creed that  said  trustee  recover  from  the  said  Union.  Steamboat 
Co.  and  its  surety,  in  trust,  for  the  said  owners  of  and  un- 
derwriters on  cargo,  the  aforesaid  sum  of  $19,627.67,  with  in- 
terest thereon  at  the  rate  of  seven  per  cent,  per  annum  from 
July  3,  1896,  until  paid,  and  that  it  have  execution  therefor. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the 
said  Erie  and  Western  Transportation  Company  recover  from 
the  said  Union  Steamboat  Company  and  its  surety  aforesaid, 
the  sum  of  $13,083.33  (being  one-half  of  the  damage  to  said 
Conemaugh,  less  one-half  of  the  damage  suffered  by  the  said 
New  York  in  said  collision),  together  with  interest  thereon 
at  the  rate  of  seven  per  cent,  per  annum  from  July  3,  1896 ; 

And  it  is  also  decreed  that  the  said  libelant  recover  of  the 
said  claimant  and  its  surety,  $276.75,  as  one-half  of  the  costs 
of  said  cause  in  the  Supreme  Court,  and  also  one-half  of  all 
costs  of  said  cause  in  this  court  and  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Sixth  Circuit ; 

And  it  is  further  ordered  that  if  default  be  made  in  the  pay- 
ment of  any  of  said  sums,  executions  issue  therefor  against 
the  said  claimant  and  its  surety  aforesaid. 
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No.  2065. 

Petition  for  Writ  of  Prohibition  (i). 

In  the  Supreme  Court  of  the  United  States. 

Ex  parte  Thomas  Henry  Cooper,  Owner")  ^     

and  Claimant  of  the  British  Schooner  >  ^  •'  ■     i  ' 
"W.P.Sayward."  /Original. 

To  the  Honorable,  the  Chief  Justice  and  Associate  Justices 
of  the  Supreme  Court  of  the  United  States. 

Comes  now  Thomas  Henry  Cooper,  a  British  subject,  and 
gives  this  honorable  court  to  understand  and  be  informed: 

That  whereas,  by  the  law  of  nations,  the  municipal  laws 
oi  a  country  have  no  extra  territorial  force,  and  can  not 
o])erate  on  foreign  vessels  on  the  high  seas,  and  it  is  legally 
Impossible,  under  the  public  law,  for  a  foreign  vessel  to  com- 
ra-it  a  breach  of  municipal  law  beyond  the  limits  of  the  ter- 
ritorial jurisdiction  of  the  law-making  state  ; 

And  whereas,  the  seizure  of  a  foreign  vessel  beyond  the 
limits  of  the  municipal  territorial  jurisdiction  for  breach  of 
municipal  regulations  is  not  warranted  by  the  law  of  nations, 
and  such  seizure  can  not  give  jurisdiction  to  the  courts  of 
the  offended  country,  least  of  all  where  the  alleged  act  was 
committed  by  the  foreign  vessel  at  the  place  of  seizure  be- 
yond the  municipal  territorial  jurisdiction  ; 

And  whereas,  by  the  law  of  nations,  a  British  vessel  sail- 
ing on  the  high  seas  is  not  subject  to  any  municipal  law  ex- 
cept that  of  Great  Britain ;  and  by  the  said  law  of  nations  a 
British  ship  so  sailing  on  the  high  seas  ought  not  to  be 
arrested,  seized,  attached,  or  detained  under  color  of  any  law 
of  the  United  States  ; 

And  whereas,  by  the  laws  of  the  United  States,  as  well  as 
by  the  law  of  nations,  the  district  courts  of  the  United  States 
have  not,  and  ought  not  to  entertain,  jurisdiction,  or  hold 
plea  of  an  alleged  breach  upon  the  high  seas  of  the  muni- ' 
cipal  laws  of  the  United  States  by  the  captain  and  crew  of  a 
British  vessel,  ana  can  arc uire  no- jurisdiction  by, a  seizure 
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of  such  vessel  on  the  high  seas,  though  she  be  afterwards 
brought  by  force  within  the  territorial  limits  of  the  jurisdic- 
tion of  said  courts; 

And  whereas,  on  the  ninth  day  of  July,  1887,  there  was 
between  the  governments  and  people  of  Great  Britain  and 
the  United  States  profound  peace  and  friendship,  which  re- 
lation of  peace  and  friendship  had  happily  subsisted  for 
nearly  three  quarters  of  a  century  before  the  said  ninth  day 
of  July,  1887,  and  still  endure,  to  the  great  comfort  and  hap- 
piness of  two  kindred  peoples; 

And  whereas,  on  the  said  ninth  day  of  July,  1887,  the 
schooner  "W.  P.  Sayward,"  a  British  vessel,  duly  registered 
and  documented  as  such,  and  having  her  home  port  at  Vic- 
toria, in  the  province  of  British  Columbia,  Dominion  of 
Canada,  and  commanded  by  one  George  R.  Ferry,  a  British 
subject,  as  captain  and  master  thereof,  was  lawfully  afld 
peacefully  sailing  on  the  high  seas,  to  wit,  in  latitude  54°  43' 
north,  longitude  167°  51'  west,  fifty-nine  miles  from  any  land 
whatsoever,  and  then  being  fifty-nine  miles  northwest  from 
Cape  Cheerful,  Oonalaska  Island,  upon  waters  between  Oona- 
laska  and  Prybyloff  Islands,  in  the  Behririg  Sea,  as  more 
fully  appears  by  the  chart  in  the  record  of  the  proceedings 
of  the  district  court  of  the  United  States  in  and  for  the  terri- 
tory of  Alaska  hereinafter  referred  to ; 

And  whereas,  said  schooner  was  at  said  time  and  place 
unlawfully  and  forcibly  seized  and  arrested  by  an  armed 
vessel  of  the  United  States  revenue  marine,  to  wit,  the 
United  States  revenue  cutter,  "Rush,"  cruising  under  in- 
structions of  the  secretary  of  the  treasury  of  the  United 
States  for  the  sole  purpose  of  enforcing  the  municipal  law 
of  the  United  States,  and  the  said  British  schooner  was 
thereupon  unlawfully,  wrongfully,  and  forcibly  detained  and 
^seized,  and  was  by  force  taken  by  the  said  "  Rush"  to  the  port 
of  Sitka,  in  the  territory  of  Alaska,  United  States  of  America, 
and  within  the  territory  of  Alaska  and  the  waters  thereof, 
and  within  the  dominion  of  the  United  States,  in  Behring 
Sea. 
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\The  petition  then  recites  the  proceedings  taken  in  the  district 
court  for  the  district  of  Alaska  by  the  United  States  attorney 
against  the  schooner  for  an  alleged  violation  of  see  1956  of  the 
Revised  Statutes,  the  allegations  of  the  libel,  and  proceeds  as 
follows:'\ 

Without  this,  however,  and  the  said  M.  D.  Ball,  the  United 
States  attorney,  not  in  any  way  alleging,  or  articulating,  that 
the  said  seizure  was  made,  or  the  said  killing  of  seal  was 
done,  within  any  river  or  bay  of  the  United  States,  or  within 
a  marine  league  of  the  coast  of  any  portion  of  the  mainland 
or  any  island  belonging  to  the  United  States,  or  that  the  said 
vessel  and  her  master  and  crew  were  subject  to  the  laws  of 
the  United  States  sailing  upon  the  high  seas,  or  that  any  por- 
tion of  the  high  seas  beyond  a  marine  league  from  the  coasts 
of  the  mainland  or  adjacent  islands  was  within  the  jurisdiction 
of  the  United  States. 

[  The  petition  then  recites  the  trial,  the  decision  of  the  district 
court  against  the  schooner,  the  motion  made  by  the  petitioner  in 
arrest  of  judgment,  the  decree  of  forfeiture,  the  appeal  taken  by 
the  petitioner  to  the  supreme  court,  and  concludes  as  follows .-] 

And  whereas  all  matters  of  facts  hereinbefore  recited  and 
alleged,  save  and  except  those  of  which  this  honorable  court 
takes  judicial  notice,  appear  by  the  record  and  proceedings  of 
the  district  court  of  the  United  States  in  and  for  the  territory 
of  Alaska. 

And  whereas  the  said  appeal  has  been  dismissed  by  this 
honorable  court  on  the  application  of  the  claimant,  appellant, 
himself  not  only  because  he  is  advised  that  there  is"  no 
appeal  given  to  this  court  from  the  district  of  Alaska  by  the 
laws  of  the  United  States,  but  because  he  is  advised  that  the 
district  court,  being  wholly  without  jurisdiction,  its  decree 
was  and  is  a  nullity,  and  this  honorable  court  is  fully  author- 
ized by  Section  688  of  the  Revised  Statutes  of  the  United 
States  to  prohibit  any  proceedings  in  the  district  court  for  the 
enforcement  of  the  same. 

And  whereas  the  said  Thomas  Henry  Cooper  is  advised 
that  in  consequence  of  the  dismissal  of  his  appeal,  according 
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to  the  practice  of  this  honorable  court,  its  mandate  will  issue 
in  due  course  without  further  consideration  by  this  court, 
which  said  mandate  would,  in  ordinary  course,  not  only 
permit,  but  command  the  district  court  of  Alaska  to  proceed 
to  execute  its  pretended  decree  of  forfeiture,  and  it  is  there- 
fore the  duty  of  the  said  Thomas  Henry  Cooper,  now  here, 
to  give  this  honorable  court  to  understand  and  be  informed 
of  all  and  singular  the  matters  in  this  suggestion  recited  and 
alleged,  to  the  end  that  this  court  shall  consider  this  applica- 
tion for  prohibition  before  issuing  its  mandate,  so  that  it  may 
either  frame  a  special  mandate,  or  take  order  that  the  ordinary 
mandate  shall  not  reach  thfe  district  court  before  the  writ  of 
prohibition  hereinafter  prayed,  or  a  rule  to  show  cause  why 
said  writ  should  not  issue,  shall  be  served  upon  said  court. 

Wherefore  the  said  Thomas  Henry  Cooper,  the  aid  of  this 
honorable  court  most  respectfully  requesting,  prays  remedy 
by  writ  of  prohibition  to  be  issued  out  of  this  honorable  court 
to  the  judge  of  the  district  court  of  the  United  States  in  and 
for  the  territory  of  Alaska  to  be  directed,  to  prohibit  him 
from  holding  the  plea  aforesaid,  the  premises  aforesaid,  any- 
wise concerning  further  before  him,  and  to  prohibit  him  from 
in  any  manner  enforcing  the  said  decree  or  sentence,  or  from 
treating  the  said  decree  as  a  valid  sentence  for  any  purpose, 
or  from  taking  any  steps  whatsoever  in  the  cause  aforesaid 
as  to  said  decree,  or  any  matter  or  thing  remaining  to  be 
done  in  consequence  of  said  decree,  and  prohibiting  him,  the 
said  judge,  from  making  or  entering  any  order,  judgment,  or 
decree  in  and  about  the  certain  stipulation  exacted  and  re- 
quired in  the  course  of  said  proceedings,  and  generally  from 
thp  further  exercise  of  jurisdiction  in  said  cause,  or  the  en- 
forcing any  order,  judgment,  or  decree  made  under  color 
thereof.  Joseph  H.  Choate, 

of  Counsel. 
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I  have  read  the  foregoing  petition  by  me  subscribed,  and 
the  facts  therein  stated  are  true  to  the  best  of  my  informa- 
tion and  belief  Joseph  H.  Choate. 

Subscribed  and  sworn  to  before  me  this  12th  day  of  Jan- 
uary, 189 1.  Oscar  Luckett, 

[Seal.]  Notary  Public. 

(i)  Taken  from  record  m  re  Cooper,  138  U.  S.,  404-  With  reference 
to  the  jurisdiction  of  the  Supreme  Court  to  issue  writs  of  prohibition, 
See  Judicial  Code,  Sec.  234,  bringing  forward  R.  S.  U.  S.,  Sec.  688; 
see  also  Foster's  Fed.  Prac,  Sth  Ed.,  Sec.  456. 


No.  2066. 

Suggestion  for  Writ  of  Prohibition  (i). 

In  the  Supreme  Court  of  the  United  States. 
Ex  parte  Sir  John  Thompson,  K.  C.  M.  G.,  ]       ^ 
Her  Britannic  Majesty's  Attorney-Gen- 


eral  of  Canada.  j  Oriz-^^^X. 

To  the  Honorable,  the  Chief  Justice  and  Associated  Justices 
of  the  Supreme  Court  of  the  United  States : 

Comes  now  Sir  John  Thompson,  K.C.  M.  G.,  Her  Bri- 
tannic Majesty's  attorney-general  of  Canada,  and  gives  this 
honorable  court  to  understand  and  be  informed : 

That  whereas,  by  the  law  of  nations  the  municipal  laws  of 
a  country  have  no  extraterritorial  force,  and  can  not  operate 
on  foreign  vessels  on  the  high  seas,  and  it  is  legally  impossi- 
ble, under  the  public  law,  for  a  foreign  vessel  to  commit  a 
breach  on  municipal  law  beyond  the  limits  of  the  territorial 
jurisdiction  of  the  law-making  state  ; 

And  whereas,  the  seizure  of  a  foreign  vessel  beyond  the 
limits  of  the  municipal  territorial  jurisdiction  for  breach  of 
municipal  regulations  is  not  warranted  by  the  law  of  nations, 
and  such  seizure  can  not  give  jurisdiction  to  the  courts  of 
the  offended  country,  least  of  all  where  the  alleged  act  was 
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committed  by  the  foreign  vessel  at  the  place  of  seizure  be- 
yond the  municipal  territorial  jurisdiction ; 

And  whereas,  by  the  laws  of  nations  a  British  vessel  sail- 
ing on  the  high  seas  is  not  subject  to  any  municipal  law  ex 
cept  that  of  Great  Britain ;  and  by  the  said  law  of  nations  a 
British  ship  so  sailing  on  the  high  seas  ought  not  to  be  ar- 
rested, seized,  attached,  or  detained  under  color  of  any  law 
of  the  United  States ; 

And  whereas,  by  the  laws  of  the  United  States,  as  well  as 
by  the  law  of  nations,  the  district  courts  of  the  United  States 
have  not,  and  ought  not,  to  entertain  jurisdiction  or  hold 
plea  of  an  alleged  breach  upon  the  high  seas  of  the  munici- 
pal laws  of  the  United  St,ates  by  the  captain  and  crew  of  a 
British  vessel,  and  can  acquire  no  jurisdiction  by  a  seizure  of 
such  vessel  on  the  high  seas,  though  she  be  afterwards 
brought  by  force  within  the  territorial  limits  of  the  jurisdic- 
tion of  said  courts ; 

And  whereas,  on  the  ninth  day  of  July,  1887,  there  was 
between  the  governments  and  peoples  of  Great  Britain  and 
the  United  States  profound  peace  and  friendship,  which  re- 
lations of  peace  and  friendship  had  happily  subsisted  for 
nearly  three-quarters  of  a  century  before  the  said  ninth  day 
of  July,  1887,  and  still  endure  to  the  great  comfort  and  hap- 
piness of  two  kindred  peoples ; 

And  whereas,  on  the  said  ninth  day  of  July,  1887,  the 
schooner  "  W.  P.  Sayward,"  a  British  vessel,  duly  registered 
and  documented  as  such,  and  having  her  home  port  at  Vic- 
toria, in  the  province  of  British  Columbia,  Dominion  of 
Canada,  and  commanded  by  one  George  R.  Ferry,  a  British 
subject,  as  captain  and  master  thereof,  was  lawfully,  and 
peaceably  sailing  on  the  high  seas,  to  wit,  in  latitude  54°  43' 
north,  longitude  167°  51'  west,  fifty-nine  miles  from  any 
land  whatsoever,  and  then  being  fifty-nine  miles  northwest 
from  Cape  Cheerful,  Oonalaska  Island,  upon  waters  between 
Oonalaska  and  PrybyloS"  Islands,  in  Behring's  Sea,  as  more 
fully  appears  by  the  chart  in  the  record  of  the  proceedings  of 
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the  district  court  of  the  United  States  in  and  for  the  teiri- 
tory  of  Alaska  hereinafter  referred  to  ; 

And  whereas,  said  schooner  was  at  said  time  and  place 
unlawfully  and  forcibly  seized  and  arrested  by  an  armed  ves- 
sel of  the  United  States  revenue  marine,  to  wit,  the  U.  S. 
revenue  cutter  "Rush,"  cruising  under  instructions  of  the 
secretary  of  the  treasury  of  the  United  States,  for  the  sole 
purpose  of  enforcing  the  municipal  law  of  the  United  States, 
and  the  said  British  schooner  was  thereupon  unlawfully, 
wrongfully,  and  forcibly  detained  and-  seized,  and  was  by 
force  taken  by  the  said  "  Rush"  to  the  port  of  Sitka,  in  the 
territory  of  Alaska,  United  States  of  America,  and  within  the 
territory  of  Alaska  and  waters  thereof,  and  within  the 
dominion  of  the  United  States  in  Behring's  Sea  ; 

And  whereas,  the  British  schooner,  being  as  aforesaid  so 
unlawfully,  wrongfully,  and  forcibly  seized  on  the  high  seas 
and  without  the  limits,  of  Alaska  Territory  or  the  waters 
thereof,  and  being  so  unlawfully,  wrongfully,  and  forcibly 
brought  within  the  limits  of  Alaska  Territory,  and  the  waters 
thereof,  nevertheless  a  certain  M.  D.  Ball,  an  attorney  of  the 
United  States  for  the  district  of  Alaska,  not  ignorant  of  the 
premises,  but  unmindful  of  the  danger  of  disturbing  the 
peace  and  harmony  subsisting  between  the  United  States  and 
Great  Britain,  did  by  process  out  of  the  district  court  of  the 
United  States  in  and  for  the  district  of  Alaska,  attach  and 
arrest  the  said  schooner  "  W.  P.  Say  ward,"  so,  as  aforesaid, 
wrongfully  seized  while  lawfully  sailing  on  the  high  seas  un- 
der the  protection  of  the  law  of  nations,  and  so,  as  aforesaid, 
wrongfully  and  forcibly  brought  within  the  said  port  of  Sitka, 
in  the  territory  of  Alaska,  and  before  the  judge  of  the  said 
district  court,  contrary  to  the  said  law  of  nations,  and  the 
laws  of  the  United  States,  did  unjustly  draw  in  plea  to  an- 
swer a  certain  libel  by  him,  the  said  M.  D.  Ball,  against  the 
said  schooner,  her  tackle,  apparel,  boats,  cargo,  and  furniture 
exhibited  and  promoted,  craftily  and  subtlely  therein  alleging 
and  articulating  that  the  said  schooner  "W.  P.  Sayward."  her 
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tackle,  apparel,  boats,  cargo,  and  furniture,  were  seized  on  the 
ninth  day  of  July,  1887,  within  the  limits  of  Alaska  Territory, 
and  in  the  waters  thereof,  and  within  the  civil  and  judicial 
district  of  Alaska,  to  wit,  within  the  waters  of  that  portion 
of  Behring's  Sea  belonging  to  the  United  States  and  said 
district,  and  that  all  said  property  was  then  and  there  seized 
as  forfeited  to  the  United  States  for  the  following  causes : 
That  the  said  vessel,  and  her  captain,  officeirs,  and  crew  were 
then  and  there  found  engaged  in  killing  fur  seal  within  the 
limits  of  Alaska  Territory,  and  in  the  said  waters  thereof,  in 
violation  of  section  nineteen  hundred  and  fifty-six  of  the  Re- 
vised Statutes  of  the  United  States,  and  that  on  said  ninth 
day  of  July,  1887,  George  R.  Ferry  and  certain  other  persons 
whose  names  were  to  said  attorney  unknown,  who  were  then 
and  there  engaged  on  board  the  said  schooner  "W.  P.  Say- 
ward,"-  as  seamen  and  seal  hunters,  did,  under  the  direction 
and  by  the  authority  of  George  R.  Ferry,  then  and  there  m-is- 
ter  of  said  schooner,  engage  in  killing,  and  did  kill  in  1  he 
territory  and  district  of  Alaska,  and  in  the  waters  thereof, 
thirty  fur  seals,  in  violation  of  Section  1956  of  the  Revised 
Statutes  of  the  United  States  in  such  cases  made  and  pro- 
vided. Without  this,  however,  and  the  said  M,  D.  Ball  not 
in  any  way  alleging,  or  articulating,  that  the  said  seizure 
was  made,  or  the  said  killing  of  seal  was  done  within  any 
river  or  bay  of  the  United  States,  or  within  a  marine  league 
of  the  coast  of  any  portion  of  the  mainland  or  any  island 
belonging  to  the  United  States,  and  that  the  said  vessel  and 
her  master  and  crew  were  subject  to  the  laws  of  the  United 
States  sailing  upon  the  high  seas,  or  that  any  portion  of  the 
high  seas  beyond  a  marine  league  from  the  coasts  of  the 
mainland  or  adjacent  islands  was  within  the  jurisdiction  of 
the  United  States; 

And  whereas,  a  demurrer  by  claimant,  filed  on  the  fifteenth 
day  of  September,  1887,  alleging  the  insufficiency  of  the  libel, 
was  overruled  by  the  Court  on  the  said  fifteenth  day  of  Sep- 
tember, 1887,  and  thereafter  the  claimant  filed  his  answer. 
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Specifically  denying  the  allegations  of  the  libel  that  the  seiz- 
ure aforesaid  was  made  within  the  waters  of  Alaska  Territory, 
or  within  the  civil  or  judicial  district  of  Alaska  or  in  any 
portion  of  Behring's  Sea  belonging  to  the  United  States,  and 
specifically  denying  the  allegations  of  the  libel  that  the  said 
vessel,  her  captain,  officers,  and  crew  were  then  and  there 
found  engaged  in  killing  fur  seal  within  the  limits  of  Alaska 
Territory,  or  in  the  waters  thereof,  or  that  any  of  them  did 
kill  any  fur  seal  therein; 

And  whereas,  at  the  trial  of  said  cause,  the  libellant, 
through  its  witnesses,  by  it  called  in  that  behalf,  to  wit,  the 
captain  and  officers  of  the  "Rush,"  did  make  plain  and  clear 
to  the  court  what  was  not  clearly  disclosed  in  the  libel,  that 
is  to  say,  the  place  of  the  alleged  offense,  and  the  place  of 
said  seizure,  and  did  support  the  averments  of  the  claim- 
ant's answer,  and  by  its  evidence  so  offered  in  its  behalf  and 
not  gainsaid  in  any  way,  did  show  that  the  place  of  the 
alleged  killing  of  seal  was  without  the  limits  of  Alaska  Ter- 
ritory or  the  waters  thereof,  and  that  the  said  seizure  was  not 
made,  nor  said  killing  of  seal  done,  within  the  waters  of 
Alaska  Territory,  or  within  the  civil  or  judicial  district  of 
Alaska,  or  in  any  portion  of  Behring's  Sea  belonging  to  the 
United  States,  but  that  the  place  of  the  alleged  offense,  and 
the  place  of  said  seizure,  was  upon  the  high  seas,  to  wit,  in  lati- 
tude 54°  43'  north,  and  longitude  i67°5i'  west,  fifty-nine  miles 
from  any  land  whatsoever,  and  fifty-nine  miles  northwest 
from  Cape  Cheerful,  Oonalaska  Island,  upon  waters  between 
Oonalaska  and  Prybyloff'  Islands,  in  Behring's  Sea,  which 
said  testimony  for  libellant,  as  to  place  of  seizure,  and  place, 
of  alleged  offense,  was  supported  by  that  of  the  claimant. 
So  that  the  judge  of  the  district  court  of  the  United  States 
for  the  district  of  Alaska  was  fully  informed  that  the  seizure 
had  been  made,  and  the  said  alleged  killing  of  seal  done  on 
the  high  seas  without  the  limits  of  Alaska  Territory  or  the 
waters  thereof,  and  that  said  vessel  was  brought  by  force 
within  the  jurisdiction    of  said   court,   and   that,  therefore, 
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under,  the  laws  of  nations,  and  under  the  laws  ot  the  United 
States,  he  had,  and  could  have,  no  jurisdiction  of  the  alleged 
offense,  or  of  the  vessel  so  as  aforesaid  unlawfully,  wrong- 
fully, and  tortiously  seized  without  the  jurisdiction  of  the 
United  States  and  of  the  court,  and  so  wrongfully  and  by 
force  brought  within  the  jurisdiction  of  the  United  States 
and  of  the  court,  yet,  nevertheless,  being  so  fully  advised, 
said  judge  of  the  district  court  of  Alaska  aforesaid  did,  on 
the  nineteenth  day  of  September,  1887,  in  contempt  of  the 
authority  of  the  United  States,  in  violation  of  the  laws 
of  the  United  States,  and  of  the  laws  of  nations,  and  to  the 
great  danger  of  the  friendly  relations  happily  subsisting  be- 
tween Great  Britain  and  the  United  States,  assert  and  attempt 
to  exercise  jurisdiction  over  the  said  vessel,  the  same  being 
the  vessel  of  a  friendly  nation  at  peace  with  the  United  States, 
knowing  the  same  to  have  been  unlawfully  seized  on  the 
high  seas  without  the  jurisdiction  of  .the  United  States,  to 
be  alleged  and  proved  to  be  the  same  place  as  the  place  of 
seizure,  that  is  to  say  the  high,  seas,  without  the  limits  of  the 
territory  of  Alaska  or  the  waters  thereof,  and  without  the 
jurisdiction  of  the  United  States;  all  this  the  said  judge  well 
knowing,  he  did  find  as  fact  the  killing  of  fur  seal  on  the 
ninth  day  of  July,  1887,  by  the  captain  and  crew  of  the  afore- 
said British  vessel,  the  "  W.  P.  Sayward,"  at  the  said  place 
of  seizure  as  aforesaid,  and  did  find  as  conclusion  of  law 
that  such  killing  at  such  place  on  the  high  seas,  to  wit,  at 
the  said  place  of  seizure  in  latitude  54°  43'  north,  and  longi- 
tude 167°  51'  west,  and  fifty-nine  miles  from  any  land  what- 
soever, and  fifty-nine  miles  northwest  from  Cape  Cheerful, 
Oonalaska  Island,  was  in  violation  of  Section  1956  of  the 
Revised  Statutes  of  the  United  States,  and  by  reason  thereof 
the  libellant  was  entitled  to  a  decree  of  forfeiture  of  said 
British  vessel,  her  tackle,  apparel,  boats, cargo,  and  furniture; 
And  whereas,  after  said  assertion  of  jurisdiction  to  con- 
demn and  forfeit  said  vessel,  and  before  decree  or  sentence, 
the  claimant  did  move  the  court  to  arrest  the  decree  of  for- 
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feiture,  and  among  other  grounds  did  distinctly  set  up  that 
the  court  had  no  jurisdiction  over  the  subject-matter  of  the 
cause,  as  shown  by  libellant's  own  testimony  as  to  place  of 
offense  and  seizure. 

Yet  the  said  court  did,  nevertheless,  in  contempt  of  the 
authority  of  the  United  States,  and  in  violation  of  the  laws 
of  the  United  States,  and  in  violation  of  the  laws  of  nations, 
and  to  the  manifest  danger  of  the  peaceful  relations  of  thfc 
two  countries,  assert  and  attempt  to  exercise  jurisdiction 
in  the  premises;  and  on  the  nineteenth  day  of  September, 
1887,  did  make  and  enter  a  pretended  decree  of  forfeiture  t& 
the  United  States  of  said  vessel,  her  tackle,  apparel,  boats, 
cargo,  and  furniture,  and  direct  that  unless  an  appeal  be 
taken,  the  usual  writ  of  venditioni  exponas  be  issued  to  the 
marshal,  commanding  him  to  sell  all  said  property  and  bring 
the  proceeds  into  court  to  be  distributed  according  to  law, 
co.sts  to  be  taxed  and  awarded  against  the  claimants. 

And  whereas,  one  Thomas  Henry  Cooper,  a  British  sub- 
ject, being  admitted  as  the  actual  owner  of  the  said  schooner 
"  W.  P.  Sayward,"  by  order  of  the  district  court  to  interpose 
as  claimant,  did,  in  order  to  prevent  the  execution  of  said  de- 
cree, take  an  appeal  to  this  honorable  court  on  the  twenty- 
sixth  day  of  April,  1888,  and  docketed  the  same  on  the  thir- 
tieth day  of  October,  1888,  under  No. . 

And  whereas,  all  matters  of  fact  hereinbefore  recited  and 
alleged,  save  and  except  those  of  which  this  honorable  court 
takes  judicial  notice,  appear  by  the  record  and  proceedings 
of  the  district  court  of  the  United  States  in  and  for  the  terri- 
tory of  Alaska ; 

And  whereas,  the  said  appeal  has  been  dismissed  by  this 
honorable  court  on  the  application  of  the  claimant,  appel- 
lant himself,  not  only  because  he  was  advised  that  there  is 
no  appeal  given  to  this  court  from  the  district  of  Alaska  by 
the  laws  of  the  United  States,  but  because  he  is  advised  that 
the  district  court  being  wholly  without  jurisdiction,  its  decree 
was,  and  is,  a  nullity,  and  this  honorable  court  is  fully  author- 
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ized  by  Section  688  of  the  Revised  Statutes  of  the  United 
States  to  prohibit  any  proceedings  in  the  district  court  for 
the  enforcement  of  the  same ; 

And  whereas,  the  said  Sir  John  Thompson,  her  Britannic 
majesty's  attorney-general  of  Canada,  is  advised  that  in  con- 
sequence of  the  dismissal  of  the  appeal,  according  to  the 
practice  of  this  honorable  court,  its  mandate  will  issue  in  due 
course,  without  further  consideration  by  this  court,  which 
said  mandate  would,  in  ordinary  course,  not  only  permit,  but 
command,  the  district  court  of  Alaska  to  proceed  to  execute 
the  pretended  decree  of  forfeiture,  and  it  is  therefore  emi- 
nently proper  that  this  honorable  court  should  understand 
and  be  informed  of  all  and  singular  the  matters  in  this  sug- 
gestion recited  and  alleged,  to  the  end  that  this  court  shall 
consider  this  suggestion  for  prohibition  before  issuing  its 
mandate,  so  that  it  may  either  frame  a  special  mandate  or 
take  order  that  the  ordinary  mandate  shall  not  reach  the  dis- 
trict court  before  the  writ  of  prohibition  herein  suggested,  or 
a  rule  to  show  cause  why  said  writ  should  not  issue,  shall  be 
served  upon  this  court. 

Wherefore  the  said  Sir  John  Thompson,  K.  C.  M.  G.,  her 
Britannic  majesty's  attorney-general  of  Canada,  the  aid  of  this 
honorable  court  most  respectfully  requesting,  for  said  Thomas 
Henry  Cooper,  submits  to  this  honorable  court  that  a  writ  of 
prohibition  ought  to  be  issued  out  of  this  honorable  court  to 
the  judge  of  the  district  court  of  the  United  States  in  and 
for  the  territory  of  Alaska  to  be  directed,  to  prohibit  him 
from  holding  the  plea  aforesaid,-  the  premises  aforesaid,  any- 
wise concerning  further  before  him,  and  to  prohibit  him 
from  in  any  manner  enforcing  the  said  decree  or  sentence, 
or  from  treating  the  said  decree  as  a  valid  sentence,  for  any 
purpose,  or  from  taking  any  steps  whatsoever  in  the  cause 
aforesaid  as  to  said  decree,  or  any  matter  or  thing  remaining 
to  be  done  in  consequence  of  said  decree,  and  prohibiting 
him,  the  said  judge,  from  making  or  entering  any  order, 
judgment,  or  decree  in  or  about  the  certain  stipulation  ex- 
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acted  and  required  in  the  course  of  said  proceedings,  and 
genei  illy  from  the  further  exercise  of  jurisdiction  in  said 
cause  or  the  enforcing  any  order,  judgment,  or  decree 
made  under  color  thereof. 

Ai)d  the  said  Sir  John  Thompson,  K..  C.  M.  G.,  her  Bri- 
tannic majesty's  attorney-general  of  Canada,  most  respect- 
fully informs  this  honorable  court  that  the  fact  that  this,  his 
suggestion,  is  presented  with  the  knowledge  and  approval  of 
the  imperial  government  of  Great  Britain,  will  be  brought 
to  the  a;ttention  of  the  court  by  counsel  duly  thereunto  au- 
thor iiiec*  by  her  Britannic  majesty's  representative  in  the 
United  Cacates.  Calderon  Carlisle, 

Counsel  for  Sir  John  Thompson,  K.  C. 
M.  G.,  Her  Britannic  Majesty's  At- 
torney-General of  Canada. 
[  Verification.  ] 

(1)  Taken  from  record  in  re  Cooper,  138  U.  S.  404.  See  Judicial 
Code,  Sec.  234,  and  Foster's  Fed.  Prac,  Sth  Ed.,  Sec.  456. 


No.  2067. 

Rule   to  Show  Cause  why  Writ  of  Prohibition  should  not 

Issue  (i). 

In  tht  Supreme  Court  of  the  United  States. 

Ex  parte:  In  rhe  matter  of  J.  S.,  late  Collector]  No. , 

of  'the  Customs  of  the  Port  of ,  Peti-  >       ^  .   .     , 

tioner.  J        Onginal. 

On  consideration  of  the  petition  of.  J.  S.,  late  collector 
of  customs  of  the  port  of  New  York, 

It  is  here  now  ordered  by  the  court  that  cause  be  shown 
by  the  judge  of  the  district  court  of  the  United  States  for 

the  southern  district  of before  this  court,  at  Washington, 

on  the day  of next,  at  12  o'clock  noon  of  that  day, 

or  as  soon  thereafter  as  counsel  can  be  heard,  why  a  writ 
of  prohibition  should  not  be  granted  as  prayed  in  this 
petition. 

Dated  ■ 


(I-. 


From  record  ex  parte  Fassett,  Collector,  142  U.  S.,  479. 
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No.  2008. 

Writ  of  Prohibition    (i). 

The  United  States  of  America,  ss. 

The  President  of  the  United  States,  to  the  Honorable  Rich- 
ard Peters,  Esquire,  Judge  of  the  District  Court  of  the 
United  States  in  and  for  the  Pennsylvania  District : 

It  is  shown  to  the  judges  of  the  Supreme  Court  of  the 
United  States  by  Samuel  B.  Davis,  that  whereas,  by  the  laws' 
of  nations  and  the  treaties  subsisting  between  the  United  States 
and  the  republic  of  France,  the  trial  of  prizes  taken  on  the 
high  seas,  without  the  territorial  limits  and  jurisdiction  of  the 
United  States,  and  brought  within  the  dominions  and  juris- 
diction of  said  republic  for  legal  adjudication,  by  vessels  of  war 
belonging  to  the  sovereignty  of  the  said  republic,  acting  under 
the  same,  and  of  all  questions  incidental  thereto,  does  of  right 
and  exclusively  belong  to  the  tribunals  and  judiciary  establish- 
ments of  the  said  republics,  and  to  no  other  tribunal  or  tribu- 
nals, court  or  courts,  whatsoever. 

Wherefore  the  said  Samuel  B.  Davis,  the  aid  of  the  Supreme 
Court  most  respectfully  requesting,  hath  pray6d  remedy  by  a 
writ  of  prohibition,  to  be  issued  out  of  the  said  Supreme 
Court,  to  you  to  be  directed,  do  prohibit  you  from  holding 
the  plea  aforesaid,  the  premises  aforesaid  anywise  concerning, 
further  before  you :  You,  therefore,  are  hereby,  prohibited, 
that  you  no  further  hold  the  plea  aforesaid,  the  premises  afore- 
said in  anywise  touching,  before  you,  nor  anything  in  the  said 
District  Court  attempt,  nor  procure  to  be  done,  which  may  be 
in  anywise  to  the  prejudice  of  the  said  Samuel  B.  Davis,  or  to 
the  said  corvette,  or  vessel  of  war  called  the  Cassius,  or  in  con- 
tempt of  the  laws  of  the  United  States;  and  also,  that  from 
all  proceedings  therein  you  do,  without  delay,  release  the  said 
Samuel  B.  Davis,  and  the  said  corvette  or  vessel  of  war  called 
the  Cassius  at  your  peril. 

Witness  the  Honorable  John  Rutledge,  Esquire,  chief  justice 
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of  the  said  Supreme  Court,  at  Philadelphia,  this  24th  day  of 
'  August,  in  the  year  of  our  Lord  one  thousand  seven  hundred 
and  ninety-five  and  of  the  independence  of  the  United  States 
the  twentieth.  J.  Wagner, 

District  Clerk  of  the  Supreme  Court  of 
the  United  States. 

(1)  This  writ  was  issued  in  U.  S.  v.  Peters,  3  Dall.  121. 


No.  2069. 

Record  of  Enrollment. 

[Caption.] 

On  the  21st  day  of  February,  1916,  the  complainant  filed 
herein  its  bill  of  complaint,  which  is  hereto  annexed; 

Thereupon,  on  said  21st  day  of  February,  1916,  a  sub- 
poena ad  respondendum  issued  herein,  returnable  as  provided 
by  law,  which  is  hereto  annexed; 

On  the  1st  day  of  March,  1916,  the  complainant  filed 
herein  an  amended  bill  of  complaint,  which  is  hereto  annexed ; 

On  the  18th  day  of  March,  1916,  the  defendant  filed 
herein  an  answer  to  the  amended  bill  of  complaint,  which  is 
hereto  annexed; 

On  the  1st  day  of  May,  1916,  this  cause  came  on  to  be 
heard  in  open  court  upon  the  pleadings  and  proofs  and  was 
heard  by  the  court,  on  said  1st  day  of  May,  1916,  and  on 
the  following  day,  and  was,  on  the  2d  day  of  May,  1916, 
submitted  to  the  court  for  its  consideration  and  decision ;  and 
thereafter,  on  the  15th  day  of  May,  1916,  the  court  handed 
down  its  opinion,  which  was  filed  in  open  court,  and  ordered 
that  a  decree  be  entered  herein,  and  accordingly,  on  the  15th 
day  of  May,  1916,  a  decree  was  signed,  filed,  entered  and 
recorded  herein,  and  is  hereto  annexed.  [Here  follows 
decree.] 

Whereupon,  said  bill  of  cgmplaint,  subpoena  ad  responden- 
dum, amended  bill  of  complaint,  answer  to  the  amended  bill 
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of  complaint,  and  said  final  decree  are  hereto  annexed;  the 
said  final  decree  being  duly  signed,  filed  and  enrolled  pur- 
suant to  the  practice  of  said  District  Court. 

Attest,  etc.  W.  M.  V.  D., 

[Seal]  Clerk. 


No.  2070. 

Certificate  and  Order  Settling  and  Allowing  Statement  and 
Bill  of  Exceptions.  (1) 

[Caption.] 

I  hereby  certify  that  the  foregoing  statement  and  bill  of 
exceptions  has  been  examined  by  me,  and  found  conformable 
to  the  truth,  and  contains  all  the  evidence  offered  or  intro- 
duced on  the  trial  .of  said  cause;  also  the  findings  of  said 
court  in  full,  the  objections,  rulings,  orders,  exhibits  and  all 
other  proceedings  had  upon  said  trial,  and  that  the  same  is 
true,  complete  and  properly  prepared,  and  I  hereby  settle, 
allow  and  approve  the  same  as  the  statement  of  the  evidence 
and  bill  of  exceptions  herein.  F.  H.  R., 

[Date.]  Judge. 

(1)  The  above  is  taken  from  the  case  of  Great  Northern  Ry.  Co.  v. 
W.  H.  Reid,  245  Fed.  86,  in  equity  (9  cir.,  No.  2896),  from  the  trans- 
cript of  the  record. 

No  authority  for  a  bill  of  exceptions  in  equity  is  found  in  the  old 
rules  or  the  new  ones.  Present  Rule  46  provides  for  the  taking  of 
testimony  in  open  court;  the  court  shall  pass  upon  the  question  of 
admissibility  of  testimony,  and  where  exceptions  to  rulings  are  made, 
the  record  shall  contain  enough  to  show  the  character  of  the  evidence, 
the  form  in  which  it  was  offered,  the  objection  made,  the  ruling,  and 
the  exception. 

All  this  "is  merely  a  part  of  the  record  of  the  proceedings  and  is 
not  in  any  sense' a  formal  bill  of  exceptions. 

In  other  cases  in  the  9th  circuit  the  practice  is  not  the  same;  e.  g., 
in  Pacific  Coast  Pipe  Co.  v.  Conrad  City  Water  Co.,  245  Fed.  846 
(9th  cir.,  No.  2937),  at  the  en'd  of  the  statement  of  the  evidence  and 
the  proceedings  is  the  following: 

"Comes  now  the  plaintiff  and  appellant  in  the  above-entitled  cause, 
and  presents  this,  its  statement  of  the  case,  and  asks  to  have  the 
same  duly  allowed,  settled,  and  signed  as  and  for  the  statement  of 
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the  proceedings  in  the  said  cause  at  the  trial,  and  as  containing  all 
the   evidence  material  to  the  hearing  of  the  appeal  in   said  cause." 
,  Attorney  for  Plaintiff-Appellant. 

And  the  order  thereon  reads  as  follows: 

"This  is  to  certify  that  the  foregoing  statement  of  evidence  and 
proceedings  in  said  cause  is  hereby  allowed;  and  that  it  contains  all 
the  evidence  material  to  the  hearing  of  the  appeal  in  said  cause,  and 
is  hereby  ordered  filed.  A.  B.,  Judge." 

In  Twin  Falls  Co.  v.  Caldwell  et  al.,  ISS  C.  C.  A.,  p.  17  (9th  cir.. 
No.  2725),  at  p.  278  of  the  transcript  of  the  record,  is  an  order  settling 
statement:  "It  appearing  that  the  within  and  foregoing  statement  of 
evidence,  as  amended,  was  lodged  in  due  time  with  the  clerk  of  this 
court,  and  that  notice  of  such  lodgment  and  of  the  time  of  the  pro- 
posed settlement  thereof  was  given  to  the  solicitors  for  plaintiffs,  and 
it  appearing  that  the  said  statement  is  true,  complete  and' properly 
prepared. 

"It  is  therefore  ordered  that  the  same  be  settled  and  allowed  as  a 
true,  complete  and  correct  statement  of  the  evidence  introduced  in 
said   cause,   reduced   to   narrative  form. 

R.  N.,  District  Judge." 

These  latter  forms  are  preferable  and  it  is  submitted  that  the  term 
"bill  of  exceptions"  should  not  be  used  in  connection  with  an  equity 
record,  unless  in  the  case  where  a  special  jury  may  have  been  called 
to  aid  the  court. 


No.  2071. 

Stipulation  Extending  Time  and  Relative  to  Exhibits  and 

,.  _  Records  in  Another  Case. 

iCaphon.] 

It  is  Stipulated: 

1.  That  the  time  for  settlement  of  the  proposed  state- 
ment of  the  evidence  before  the  district  judge  in  the  above 
entitled  causes  be  extended  until  October  1,  1915. 

2.  That  each  party  may  retain  possession  of  the  exhibits 
introduced  by  him  or  it  in  the  above  entitled  causes,  and  will 
produce  the  same  for  the  inspection  of  the  opposite  party 
whenever  desired,  and  will  also  produce  the  same  in  this  or 
any  other  court  at  the  time  of  any  hearing;  except  that  any 
letter  or  other  written,  typewritten  or  printed  exhibit  may, 
at  the  request  of  either  party,  and  with  the  approval  of  the 
district  judge,  be  incorporated  in  the  proposed  statement  of 
evidence. 
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3.  That  one  record  be  printed  as  the  record  in  the  above 
entitled  causes  and  serve  as  the  printed  record  in  each  of 
said  causes  in  the  Circuit  Court  of  Appeals. 

4.  That  in  the  event  of  the  trial  of  the  case  pending  in 
the  Superior  Court  of  Grand  Rapids,  in  chancery,  wherein 
The  O.  &  W.  Thum  Company  is  complainant,  and  Albert  G. 
Dickinson,  doing  business  as  Grand  .Rapids  Sticky  Fly  Paper 
Company,  is  defendant,  the  evidence  stated  in  narrative  form 
in  the  printed  record  in  the  causes  above  entitled  may  be 
introduced  in  evidence  by  either  party,  subject  to  objections 
as  respects  materiality,  relevancy,  competency,  or  for  other 
causes,  and  subject  to  the  right  of  the  other  party,  in  case 
the  accuracy  of  the  testimony  of  any  witness  as  contained  in 
narrative  form  in  the  statement  of  the  evidence  is  questioned, 
to  insist  upon  the  production,  in  lieu  thereof,  of  the  stenog- 
rapher's notes  or  deposition  containing  the  testimony  of  such 
witness  in  the  form  of  questions  and  answers.        A.  B., 

Solicitor  for  Plaintiff. 
C.  D., 
Solicitor  for  Defendant. 


No.  2072. 

Prayer  for  Approval  of  Statement  of  Evidence,  Approval  and 
Assent  of  Plaintiff. 

[Caption.] 

The  defendant  appellant.  Great  Northern  Railway  Com- 
pany, tenders  and  presents  the  foregoing  as  its  statement  of 
the  evidence  in  this  case  and  prays  that  the  same  be  approved 
by  the  court  and  made  a  part  of  the  record,  and  the  same  is 
accordingly  done  this  10th  day  of  July,  1916. 

The  foregoing  contains  all  the  testimony,  excepting  ex- 
hibit, in  the  case  in  narrative  form,  and  where  the  testimony 
herein  is  set  forth  in  the  form  of  question  and  answer  it  is 
so  set  forth  that  the  evidence  might  be  clearly  understood. 

P.  M., 
District  Judge. 
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The  for|going  statement  of  the  evidence  had  on  the  trial 
of  this  action  is  complete,  correct  and  in  proper  form,  and 
the  judge  of  said  court  may  settle  and  approve  it  withotA 
notice.  M.  H.  B., 

Attorney  for  Complainant. 


No.  2073. 

Notice  of  Lodging  Statement  of  Evidence,  Praecipe,  etc.(l) 

[Caption.] 

To  : 

Please  to  be  informed  that  the  plaintiff  and  the  (defend- 
ants, D.  R.  and  C.  S.,  have  prepared  a  statement  of  evidence 
and  have,  this  12th  day  of  December,  1916,  lodged  it  in  the 
clerk's  office  for  your  examination.  They  have,  at  the  same 
time,  filed  with  the  clerk  a  praecipe,  of  which  a  copy  is  here- 
with enclosed  for  you,  indicating  the  portions  of  the  record 
to  be  incorporated  into  the  transcript  on  their  appeals. 

They  will  ask  the  court  to  approve  the  statement  on  Tues- 
day, December  26,  1916,  at  10  o'clock  A.  M.,  or  as  soon 
thereafter  as  counsel  can  be  heard.  M.  D., 

Solicitor  for  Plaintiff. 
L.  M.  &  M.  S., 
Solicitors  for  Defendants. 

(1)  See  Equity  Rules  Nos.  75,  76  and  77. 


No.  2074. 

Order  Approving  Statement  of  Evidence  and  Directing 
Original  Exhibit  to  be  Sent  to  the  Court  of  Appeals. 

[Caption.] 

The  statement  of  evidence  in  this  case  on  the  bill,  the 
supplemental  bill,  intervening  petition  and  pleadings  in  rela- 
tion thereto,   having  been  duly  lodged  in  the  office  of  the 
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clerk  of  this  court  by  appellants  and  The  Superior  Portland 
Cement  Company,  Justus  Collins  and  others  having  filed 
their  objections  and  amendments  to  said  statement  of  evi- 
dence and  the  same  having  been  satisfactorily  adjusted  and 
settled,  said  statement  of  evidence  on  the  appeals  of  Frances 
H.  Williamson,  Nannie  H.  Wright  and  D.  Gregory  Wright, 
is  hereby  approved  by  the  court. 

It  further  appearing  to  the  court  that  it  is  proper  and 
necessary  that  the  minute  book  of  The  Superior  Portland 
Cement  Company  referred  to  as  Exhibit  I  in  the  statement 
of  evidence  and  incorporated  therein  by  reference,  should 
be  inspected  by  the  United  States  Circuit  Court  of  Appeals 
in  its  original  form,  it  is  hereby  ordered  said  exhibit  be 
transmitted  by  the  clerk  to  said  court  in  original  form  in 
connection  with  the  statement  of  evidence  and  transcript, 
and  that  such  exhibit  need  not  be  printed  as  part  of  the 
record  herein.  X.  H., 

Judge. 


No.  2075. 

Motion  Requesting  Leave   to   Insert  Exact  Words   of  Wit- 
nesses in  the  Record. 

[Caption.] 

Comes  appellee.  Mobile  &  Ohio  Railroad  Company,  and 
presents  this  its  motion  to  the  court  and  shov/s: 

That  in  the  preparation  of  the  record  in  the  appeal  of  this 
cause  a  full  understanding  of  the  cross-examination  of  wit- 
nesses A.  B.  and  C.  D.,  and  a  full  understanding  of  the  testi- 
mony of  witness  X.  Z.,  all  being  witnesses  for  the  appellant, 
can  not  be  had  without  a  reproduction  of  said  testimony  in 
the  exact  words  of  the  said  witnesses. 

Therefore,  appellee  prays  the  court  to  grant  this  motion 
and  direct  that  said  testimony  be  set  forth  in  the  said  record. 

This  the day .  S.  R.  P., 

Attorney  for  Appellee. 
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No.  2076. 

Order  Allowing  Motion  to  Reproduce  Testimony. 

[Caption.] 

On  motion  of  appellee  made  to  this  court,  and  on  request 
of  appellee,  the  court,  being  satisfied  that  such  request  is 
reasonable,  directs  that  the  cross-examination  of  A.  B.  and 
C.  D.  and  the  entire  testimony  of  X.  Z.,  be  reproduced  in 
the  record  in  the  exact  words  of  the  witnesses. 

This  the day .  H.  C.  N., 

Judge  of  the  United  States  District  Court  for 
the  Southern  District  of  Missouri. 


No.  2077. 

Nunc  Pro  Tunc  Order  Enlargjing-  Time  for  Filing  Transcript 
in  Appellate  Court. 

[Caption.] 

Upon  application  of  plaiiitifif  and  for  good  cause  shown, 
the  time  for  filing  the  record  on  appeal  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  is  hereby 
extended  nunc  pro  tunc  as  of  July  IS,  1916,  to  and  including 
September  1,  1916.  D.  P.  D... 

[Date.]  District  Judge. 

I  hereby  consent  to  the  entry  of  the  above  order. 

A.  L.  O., 
Attorney  for  Defendants. 


No.  2078. 

Order  Allowing  Appeal,  Directing  Same  to  be  Filed  and 
Alternative  Order  for  Bond. 

[Caption.] 

This  day  came  the  plaintiff.  Union  Stock  Yards  National 
Bank  of  Wichita,  Kansas,  by  E.  B.  Anderson,  its  attorney, 
and  presented  its  petition  for  appeal,  and  its  assignment  of 
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errors,  and,  upon  consideration  thereof,  it  is  now  ordered 
and  adjudged  that  said  petition  and  assignment  of  errors  be 
and  the  same  are  hereby  filed  and  that  the  petition  for  appeal 
be  and  the  same  is  hereby  allowed,  to  be  reviewed  in  the 
United  States  Circuit  Court  of  Appeals  for  the  Sixth  Circuit 
upon  the  plaintiff's  executing  bond,  according  to  law,  in  the 
suni  of  $2,000.00  if  it  is  desired  to  supersede  the  judgment 
herein ;  if  said  bond  is  not  intended  to  operate  as  supersedeas, 
then  it  may  be  executed  in  the  sum  of  $250.00. 


No.  2079. 

Petition  to  Extend  Time  to  File  Record  on  Appeal,  Setting 
Forth  Circumstances.  (1) 

[Caption.]  / 

The  petition  of  R.  J.  D.  would  respectfully  jshow  that  on 

the day  of ,  there  was  rendered  by  your  Honor  a 

decree  denying  to  the  complainant  a  permanent  injunction 
against  the  defendants,  constituting  the  Railroad  Commis- 
sion, of  Mississippi,  as  was  prayed  for  in  the  original  bill  in 
this  cause,  and  your  petitioner  would  further  show  that  he 
has  been  allowed  by  your  Honor  for  an  appeal  to  the  Su- 
preme Court  of  the  United  States  from  that  decree  and  that 
citation  has  been  issued  by  your  Honor  for  all  the  defend- 
ants, returnable  on  the  30th  day  of  April,  A.  D.  1913. 

Your  petitioner  would  further  show  that  because  of  the 
great  number  of  exhibits  which  are  in  the  record  of  the  trial 
of  the  cause  before  your  Honor  in  vacation  at  Oxford,  Mis- 
sissippi, and  because  of  the  largeness  of  that  record,  your 
petitioner  does  not  believe  that  he  will  be  able  to  file  the 
same  in  the  Supreme  Court  of  the  United  States  by  the  30th 
day  of  April,  A.  D.  1913. 

The  premises  considered,  your  petitioner  prays  that  he  be 
granted  an  enlargement  of  time  in  which  to  file  the  record  in 
the  Supreme  Court  of  the  United  States  and  that  he  be 
allowed  thirty  (30)  days  from  April  30th,  1915,  in  addition 
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to  the  time  allowed  by  law,   and,   as   in   duty  bound,  your 
petitioner  will  ever  pray,  etc. 

Montgomery  &  Montgomery, 

Solicitors  for  R.  J.  Darnell. 
(1)  Rule  16,  C.  C.  A. 


No.  2080. 

Order  Allowing  P^ition  for  Extended  Time. 

[Caption.] 

This  cause  came  on  this  day  to  be  heard  on  the  petition 
of  R.  J.  Darnell,  complainant  and  appellant  in  the  above 
styled  cause,  praying  for  an  enlargement  of  time  in  which  to 
file  the  record  in  this  cause  in  the  Supreme  Court  of  the 
United  States. 

And,  it  appearing  to  the  court  that  the  record  contains 
many  exhibits  and  is  a  large  record  and  that  the  complain- 
ant will  hardly  have  time  to  file  the  same  in  the  Supreme 
Court  of  the  United  States  by  the  30th  day  of  April,  A.  D. 
1913,  which  is  the  time  required  by  law. 

It  is  thereupon  ordered,  adjudged  and  decreed,  that  the 
said  complainant  and  appellant  be,  and  he  is  hereby  allowed 
in  addition  to  the  thirty  (30)  days  allowed  him  by  law;  thirty 
(30)  days  from  April  30,  1915,  in  which  to  file  the  record  in 
this  cause  in  the  Supreme  Court  of  the  United  States. 

Ordered,  adjudged  and  decreed,  in  vacation,  this  the  9th 
day  of  April,  A.  D.  1915.  H.  C.  Niles, 

District  Judge. 


No.  2081. 

Petition  for  Further  Enlargement  of  Time  in  Which  to  File 
Record  on  Appeal,  and  Showing  of  Diligence  in 
Complying  with  Former  Orders  for  Extension. 

[Caption.] 

The  petition  of  R.  J.  Darnell,  plaintifif  and  appellant  in 
the  above  styled  cause  respectfully  showeth  unto  your  Honor 
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that  on  the  20th  day  of  March,  1915,  your  honor  granted  to 
your  pettitioner  an  appeal  from  a  decree  rendered  by  your 
Honor  on  the  7th  day  of  December,  1914,  and  that  your  peti- 
tioner filed  a  bond  conditioned  according  to  law  which  was 
approved  by  your  Honor  on  the  31st  day  of  March,  1915; 
and  on  the  said  last  mentioned  date  your  Honor  issued  a 
citation  directed  to  the  defendants  and  their  attorneys  of 
record  citing  them  to  appear  and  ^how  cause  in  the  Supreme 
Court  of  the  United  States  why  the  order  and  decree  ap- 
pealed from  should  not  be  corrected,  which  said  citation  was 
returnable  thirty  days  after  date. 

Your  petitioner  further  showeth  unto  your  Honor  that  on 
the  9th  day  of  April,  1915,  your  Honor  for  cause  shown 
granted  to  your  petitioner  an  enlargement  of  time  in  whicff 
to  prepare  and  file  the  record  in  the  above  case  in  the  Su- 
preme Court  of  the  United  •  States,  which  said  order  allows 
the  said  petitioner  and  appellant  until  May  30,  1915,  in 
which  to  file  the  said  record  in  the  Supreme  Court. 

Your  petitioner  further  showeth  that  on  the  8th  day  of 
May,  1915,  your  petitioner  through  his  attorneys  filed  with 
the  clerk  of  the  said  District  Court  his  praecipe  showing  the 
parts  of  the  record  which  he  wished  to  have  included  in  the 
record,  and  on  the  said  last  mentioned  date  your  petitioner 
also  filed  a  condensed  and  narrative  form  of  the  evidence 
which  had  been  taken  on  the  trial  of  the  said  cause ;  and  your 
petitioner  also  notified  the  attorneys  of  record  for  the  defend- 
ants of  the  filing  of  his  praecipe  and  condensed  form  of  the 
evidence,  and  stated  that  he  would  ask  your  Honor  to  ap- 
prove the  same  on  the  19th  day  of  May,  1915. 

Your  petitioner  further  showeth  that  the  record  has  been 
made  up  by  the  clerk  and  the  same  contains  all  of  the  papers, 
exhibits,  etc.,  which  were  set  out  in  the  praecipe  of  the  peti- 
tioner except  that  the  decree  of  the  court  of  the  7th  day  of 
December,  1915,  is  not  in  the  record,  and  it  is  necessary  that 
the  same  be  included  within  the  record. 

Your  petitioner  further  showeth  that  he  is  advised  by  the 
tttorneys  of  record  for  the  defendants  that  because  of  the 
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large  amount  of  business  which  the  attorney  for  the  defend- 
ant has  because  of  the  fact  that  he  is  the  attorney  general  of 
the  state  of  Mississippi,  the  attorney  for  the  defendant  has  not 
been  able  to  go  over  the  record  to  see  if  he  desires  anything 
else  included  in  the  record  which  is  not  set  out  in  the  praecij)e 
of  your  petitioner,  nor  has  he,  the  said  attorney  for  the  de- 
fendant, had  sufficient  opportunity  in  which  to  inspect  the 
condensed  and  narrative  form  of  the  testimony.  Your  peti- 
tioner further  showeth  that  the  attorneys  of  record  for  the 
defendant  have  asked  that  your  petitioner  pray  for  a  further 
enlargement  of  the  time  in  which  to  file  the  record  in  this 
cause  in  the  Supreme  Court  of  the  United  States,  and  the 
attorneys  for  the  defendants  have  joined  in  this  petition  with 
the  plaintiff. 

The  premises  considered,  petitioner  prays  that  he  be 
granted  a  further  enlargement  of  the  time  in  which  to  file 
the  record  in  the  above  styled  cause  in  the  Supreme  Court  of 
the  United  States,  and  that  he  be  allowed  forty-five  (45) 
days  from  May  30th  in  addition  to  the  "time  already  granted 
by  the  court;  and  as  in  duty  bound  he  will  ever  pray,  etc. 

M.  &  M., 
Attorneys  for  Plaintiflf. 
G.  H.  E.,  Assistant  Attorney  General, 

Attorney  for  Defendants. 


No.  2082. 

Order  Approving  Amended  Record  and  Directing  Custody  of 

Exhibits. 

[Caption.] 
At  a  session  of  said  court  held  in  the  city  of  Cincinnati, 
on  the  10th  day  of  February,  A.  D.  1917. 

Present:     The  Hon.  Howard  C.  Hollister,  district  judge. 

Upon  consideration  of  the  files  and  records  in  this  cause 
and  the  above  plaintiff  having  filed  in  this  cause  on  to-wit 
the  27th  day  of  January,   1917,  its  proposed  record  on  ap- 
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peal  including  pleadings,  orders,  transcripts  of  tcstirnony, 
reference  to  which  is  hereby  made,  and  the  above  defendants 
having  proposed  an  amendment  thereto,  namely,  the  insertion 
of  plaintiff's  exhibit  seven  and  of  defendant's  exhibits  N,  P, 
R  and  S  and  T,  and  an  excerpt  from  defendant's  exhibit  H, 
and  said  amendment  being  consented  to  by  plaintiff,  there- 
fore, it  is, 

Ordered,  that  the  plaintiff's  said  proposed  record  on  ap- 
peal lodged  in  this  cause  to-wit,  January  27,  1917,  as 
amended,  be  and  the  same  is  hereby  approved  and,  it  ap- 
pearing to  the  court  that  plaintiff's  exhibits  No.  2,  4,  9,  10, 
11,  18  and  21,  and  defendant's  exhibits  A,  B,  C,  D,  E,  F,  G, 
H,  I,  L  and  M  are  inappropriate  for  insertion  in  the  printed 
records,  and  have  not  been  attached  to  complainant's  pro- 
posed record  on  appeal,  it  is  further  ordered  that  said  ex- 
hibits shall  be  kept  in  the  custody  of  the  clerk  of  this  court 
and  by  him  be  transmitted  to  the  United  States  Circuit  Court 
of  Appeals  at  the  time  of  the  hearing  of  this  case  on  appeal, 
and  the  clerk  of  this  court  is  further  directed  to  transmit  all 
necessary  papers,  documents  and  transcripts  to  the  attorneys 
for  the  plaintiff  to  enable  them  to  properly  prepare  the  case 
on  appeal.  Hollister, 

District  Judge. 

The  above  order  is  approved  as  to  form. 

A.  B.  &  C  D., 
Attorneys  for  Defendants. 


No.  2083. 

Proof  of  Service  of  Praecipe,  Where  Service  Made  in 
Several  Ways. 

[Caption.] 

In  addition  to  the  persons  signing  the  original  praecipe 

filed  on  ,  in  the  office  of  the  clerk,  I  served  by  mail  a 

copy  of  said  praecipe  on  the  following  persons,  to-wit: 
[Here  follow  names  and  addresses.] 
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On  the  day  of  ,   in  addition  to  the  attorneys 

signing  the  additional  praecipe  filed  in  the  clerk's  office  on 

I  served  a  copy  of  said  additional  praecipe  by  mail  on 

the    following   persons,    to-wit:      [Here   follow   names   and 
addresses.] 

I  served  by  mail  on the  following  notice,  to-wit : 

"To  : 

"Please  to  be  informed  that  the  defendants  A.  B.  and 
C.  D.  have  indicated  the  printed  transcript  of  record  and 
of  testimony  and  of  evidence  already  filed  in  this  court  in 
the  appeal  of  E.  F.  as  the  transcript  of  record  and  statement 
of  evidence  to  be  used  and  relied  upon  by  them  in  their  ap- 
peal to  the  Circuit  Court  of  Appeals  for  your  examination. 
They  have  also  at  the  same  time  filed  with  the  clerk  a 
praecipe,  a  copy  of  which  is  herewith  enclosed  for  you,  indi- 
cating the  portions  of  the  record  to  be  incorporated  into  the 
transcript  on  their  appeals. 

"They  will  ask  the  court  to  approve  the  printed  transcript 
and  statement  of  the  evidence  as  the  transcript  to  be  used 

by  them  in  the  Circuit  Court  of  Appeals  on ,  at  

o'clock,  A.  M.,  or  as  soon  thereafter  as  counsel  can  be  heard. 

"M.  N., 
"Attorney  for  A.  B.  and  C.  D." 

on  the  following  persons,  to-wit:     [Here  follow  names  and 
addresses.]. 

I  also  served  said  notice  herein  set  out  personally  on  the 
following  lawyers,  to-wit:  [Here  follow  names  and  ad- 
dresses.] 

The  following  lawyers  said  that  they  were  no  longer  in- 
terested in  the  case  or  further  proceedings  therein,  to-wit: 

[Here  follow  names.]  M.  N., 

Attorney  for  A.  B.  and  C.  D. 
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No.  2084. 

Agreement  to  Statement  of  Evidence  Under  Equity  Rule  75. 

[Caption.] 

We  have  examined  and  read  the  foregoing  89  pages, 
comprising  all  the  evidence  taken  in  the  case  of  Emile 
K.  Boisot,  trustee;  v.  Amarillo  Street  Railway  Company, 
city  of  Amarillo,  intervener,  No.  66  in  equity,  in  the  United 
States  District  Court  for  the  Northern  District  of  Texas, 
at  Amarillo;  said  evidence  being  stated  in  simple  and  con- 
densed form,  all  parts  not  essential  to  the  decision  of  the 
questions  presented  by  the  appeal  being  omitted,  and  the 
testimony  of  witnesses  being  stated  in  narrative  form.  And 
we  agree  that  all  parties  hereto  have  received  due  and  legal 
notice  of  said  statement  as  required  by  Equity  Rule  75  and 
we  accept  service  of  such  notice  and  hereby  waive  further 
notice  ,of  the  filing  of  said  statement,  and  we  agree  that  said 
statement  as  made  may  be  approved  by  the  trial  judge  with- 
out further  notice  to  any  party  hereto,  and  that  when  so 
approved  may  be  filed  in  the  clerk's  office  and  become  a  part 
of  the  record  for  the  purposes  of  the  appeal  in  said  cause 
taken  by  A.  B.,  trustee,  plaintifif,  and  by  R.  F.,  receiver. 

K.  X., 
Attorney  for  Plaintifif. 


No.  2085. 

Order  Settling  Statement  Under  Equity  Rule  75. 

[^Caption.] 

It  appearing  that  the  within  and  foregoing  statement  of 
evidence,  as  amended,  was  lodged  in  due  time  with  the  clerk 
of  this  court,  and  that  notice  of  such  lodgment  and  of  the 
time  of  the  proposed  settlement  thereof  was  given  to  the 
solicitors  for  plaintiffs,  and  it  appearing  that  the  said  state- 
ment is  true,  complete  and  properly  prepared. 
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It  is  therefore  otdered,  that  the  same  be  settled  and  al- 
lowed as  a  true,  complete  and  correct  statement  of  the  evi- 
dence introduced  in  said  cause,  reduced .  to  narrative   form. 

Dated  this day  of ,  1915.  F.  S.  D., 

District  Judge. 


No.  2086. 

Certificate  of  Evidence  and  Exceptions  Under  Equity  Rule 

No.  75. 

[Caption.] 

The  said  Joseph  Schlitz  Brewing  Company  having  prayed 
and  been  allowed  an  appeal  from  the  judgment,  order  and 
decree  entered  herein  on  the  Uth  day  of  April,  A.  D.  1916, 
and  each  and  every  part  thereof  to  the  United  States  Circuit 
Court  of  Appeals  in  and  for  the  Fifth  Circuit,  the  Court  for 
the  purpose  of  completing  the  record  in  the  above  entitled 
cause,  respecting  the  proceedings  had  in  said  cause  and  to 
enable  the  said  Joseph  Schlitz  Brewing  Company  to  have 
said  proceedings  and  the  judgment,  orders  and  decree  en- 
tered therein,  reviewed  upon  said  appeal,  does  hereby  certify 
that  the  following  proceedings  were  had  in  said  cause  at  the 
respective  times  hereinafter  stated: 

That  on  March  14,  1914,  the  said  Joseph  Schlitz  Brewing 
Company  filed  in  this  court  its  bill  of  complaint  in  equity 
praying  that  the  defendant  Houston  Ice  &  Brewing  Com- 
pany, its  agents,  servants,  etc.,  be  enjoined  and  restrained 
from  using  or  attempting  to  use  upon  or  in  connection  with 
the  sale  of  beer  in  brown  or  dark  amber  glass  bottles,  of 
badge  or  label  in  similitude  to  the  trade  mark  label  thereto- 
fore adopted,  registered  and  used  by  the  complainant  in  com- 
merce between  the  several  states  of  United  States,  including 
the  states  of  Texas  and  Louisiana,  and  in  foreign  countries 
including  the  country  of  Mexico,  for  a  temporary  restraining 
order  pending  the  hearing  upon  said  bill  and  other  relief. 
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That  on  the  20th  day  of  March,  1914,  this  court  made,  and 
filed  its  order  setting  motion  of  the  plaintiff  for  a  temporary 
injunction. 

That  thereafter  and  on  the  10th  day  of  June,  1914,  said 
complainant  appeared  by  J.  V.  Meek  and  Theodore  Kron- 
shage,  Jr.,  in  support  of  the  said  mention  for  temporary 
injunction. 

That  there  appeared  in  opposition  to  said  motion,  Jesse 
Andrews,  Esq.,'  of  Messrs.  Baker,  Botts,  Parker  &  Garwood, 
solicitor  and  of  counsel  for  the  defendant. 

That  said  Joseph  Schlitz  Brewing  Company  in  support  of 
its  said  verified  bill  of  complaint  with  which  were  filed  as 
exhibits  one  bottle  of  complainant's  product  upon  which  was 
attached  the  label  of  the  complainant,  the  said  package  being 
the  package  of  the  complainant  as  sold  upon  the  market  in 
commerce  as  aforesaid,  together  with  a  package  put  up, 
ofifered  for  sale  and  sold  by  the  defendant  in  alleged  simiH- 
tude  to  the  trade  mark  label  and  the  arrangement  of  features, 
devices  and  letterpress  in  alleged  similitude  to  the  complain- 
ant's dress  of  package,  together  with  a  bottle  of  complain- 
ant's product  with  the  label  and  in  the  dress  it  had  been, 
previously  to  the  adoption  of  the  simulated  label  of  complain- 
ant by  defendant,  offered  for  sale  and  sold  upon  tne  market, 
read  the  affidavits  of  Emil  Bielfied,  from  which  it  appeared 
among  other  things  that  the  complainant  had  adopted  a 
peculiar  and  characteristic  device  and  trade  mark  label  in 
the  year  1894;  that  said  label  had  been  adopted,  used  and 
applied  upon  and  in  connection  with  the  sale  of  beer  of  the 
complainant  in  dark  amber  or  brown  glass  bottles  and  had 
been  used  in  commerce  between  the  several  states  of  the 
United  States  and  with  foreign  countries ;  that  the  said  trade 
mark  label  had  been  by  the  complainant  duly  registered  in 
the  office  of  the  Commissioner  of  Patents,  Was'hington, 
D.  C,  pursuant  to  the  act  of  Congress  of  the  United  States 
of  America  in  that  behalf  in  April,  1895,  trade  mark  number 
26,385  and  subsequently  under  the  act  of  Congress  of  Febru- 
ary 20,    1905,   and   particularly  that   part  thereof  providing 
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for  registration  of  trade  marks  in  use  for  longer  period  than 
ten  years  again  registered  said  mark  on  the  1st  of  May, 
1906,  trade  mark  No.  52,011 ;  that  the  complainant  had  been 
a  pioneer  in  the  adoption  and  use  of  a  solid  body-colored 
label,  and  that  it  had  enjoyed  the  exclusive  use  of  said 
peculiar  and  distinctive  trade  mark  label  in  the  form,  ar- 
rangement of  lettering  and  insignia,  and  the  peculiar  com- 
bination constituting  its  distinctive  dress  of  package,  and 
that  the  public  had  come  to  know  the  said  complainant's 
product  by  its  distinctive  trade  mark  label  and  the  combina- 
tion of  elements  constituting  its  dress  of  package  as  a  badge 
of  origin  and  as  a  means  of  identifying  complainant's  product, 
and  purchasing  it,  and  that  the  acts  of  the  defendant  in  simu- 
lating the  peculiar  trade  mark  label  and  the  distinctive  fea- 
tures thereof  in  the  combination  previously  adopted  by  and 
exclusively  used  by  the  complainant,  had  infringed  the  rights 
of  the  complainant  to  its  injury  for  which  the  Court  of 
Equity  should  afford  relief. 

On  the  same  day  and  with  the  same  affidavit,  were  filed  a 
sworn  statement  by  E.  H.  Tomlison  of  Stafford,  Texas,  that 
a  representative  of  the  Houston  Ice  &  Brewing  Company  had 
apprised  him  that  said  defendant  was  putting  up  beer  in  a 
brown  bottle  with  a  label  similar  to  that  which  Schlitz  used, 
and  that  said  beer  could  be  sold  for  Schlitz  beer. 

And  on  the  same  day  were  filed  with  said  affidavit  and 
statement  aforesaid,  affidavits  of  Henry  E.  Swendson  of 
Dallas,  Texas,  J.  R.  Callaghan  of  Beaumont,  Texas,  J.  T. 
Booth  of  Beaumont,  Texas,  Geo.*  A.  Buhler  of  Houston, 
Texas,  and  William  Guse  of  Bastrop,  Texas,  each  to  the 
effect  that  they  were  acquainted  with  the  product  and  the 
dress  of  package  used  by  the  complainant  and  that  they  had 
been  served  with  beer  in  bottles,  the  product  of  the  defend- 
ant, marked  and  put  up  with  the  alleged  simulated  label  in 
imitation  of  complainant's  product  and  that  the  similarity 
was  such  as  to  cause  confusion,  and  that  the  same  did  mislead 
and  deceive  the  said  witnesses  because  of  said  similarity. 
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Complainant  further  presented  to  the  court  numerous 
labels  and  numerous  bottles  of  dark  amber  or  brown  glass 
upon  which  were  pasted  numerous  labels  showing  the  infinite 
combination  of  coloring  and  arrangement  of  devices  not  in 
similitude  to  complainant's  label  which  might  have  been 
adopted  by  the  defendant  without  subjecting  itself  to  the 
charge  of  alleged  infringement  contained  in  the  bill  of  com- 
plaint. 

On  behalf  of  the  defendant  were  filed  on  the  same  day, 
thirteen  affidavits  by  persons  who  claimed  to  be  familiar  with 
the  package  of  the  complainant  and  with  the  alleged  simu- 
lated package  of  the  defendant,  expressing  the  opinion  that 
the  said  labels  were  not  similar  and  that  they  knew  of  no 
confusion  by  reason  of  the  use  in  connection  with  the  sale  or 
ofifering  for  sale  of  beer  in  bottles  of  the  defendant's  alleged 
simulated  package  with  the  complainant's  said  package  upon 
the  market. 

And  the  court  on  the  same  day  having  heard  the  argu- 
ments of  counsel  for  the  complainant  and  the  defendant,  and 
desiring  time  for  consideration  and  reflection  on  the  matters, 
facts  and  things  presented  to  him,  in  behalf  of  said  motion 
for  said  temporary  injunction  and  contrary  thereto,  took  the 
said  matter  under  advisement. 

Thereafter  and  on  the  6th  day  of  October,  the  said  court 
made  and  filed  its  order  refusing  said  temporary  writ  of 
injunction. 

Thereafter  and  on  or  about  the  4th  day  of  December, 
1914,  the  counsel  for  the  respective  parties  duly  entered  into 
a  stipulation  for  the  taking  of  testimony  for  use  upon  the 
final  hearing  of  the  said  case  before  this  court. 

Thereafter  and  on  or  about  the  15th  day  of  January,  1915, 
the  deposition  of  Emil  A.  Biefeld  and  A.  C.  Baumann,  wit- 
nesses on  behalf  of  complainant,  were  taken  before  Joseph 
M.  Carney,  a  notary  public  in  and  for  the  county  of  Mil- 
waukee in  the  state  of  Wisconsin,  which  said  depositions 
were  on  the  27th  day  of  January  duly  filed  in  this  court. 
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Thereafter  by  consent  of  counsel  for  all  parties  and  on  the 
11th  day  of  February,  1915,  the  complainant  filed  its  first 
amended  bill  of  complaint  making  additional  parties  defend- 
ant in  said  cause  and  specially  pleading  the  several  registra- 
tions of  complainant's  trade  mark  label  in  support  of  said 
bill  of  complaint,  and  thereupon  on  motion  of  the  complain- 
ant, the  court  made  and  entered  its  order  amending  the  bill 
of  complaint  agreeably  to  the  said  amendment  filed. 

Thereafter  on  the  15th  day  of  February,  1915,  the  deposi- 
tion of  Peter  Breit,  a  witness  on  behalf  of  complainant,  was 
taken  before  Russell  Goss,  a  notary  public  in  and  for  Harris 
county  in  the  state  of  Texas  at  his  office  in  the  city  of  Hous- 
ton, which  said  depositions  were  on  the  6th  day  of  February, 
1915,  duly  filed  in  the  office  of  the  clerk  of  this  court  pur- 
suant to  the  statute  in  such  cases  made  and  provided. 

That  thereafter  and  on  the  20th  day  of  February,  1915, 
the  deposition  of  J.  E.  Ellis,  a  witness  on  behalf  of  the  com- 
plainant, was  taken  before  C.  R.  Triay,  a  notary  public  in 
and  for  Harris  county  in  the  state  of  Texas,  in  the  city  of 
Houston,  and  said  deposition  was  duly  filed  in  the  office  of 
the  clerk  of  this  court  on  the  22nd  day  of  February,  1915. 
pursuant  to  the  statute  in  such  cases  made  and  provided. 

Thereafter  on  the  27th  day  of  March,  1915,  defendants 
filed  their  answer  to  the  amended  bill  of  complaint. 

Thereafter  and  on  the  27th  day  of  March,  A.  D.  1915,  at 
a  stated  term  of  this  court  begun  and  held  in  Houston, 
Texas,  the  issues  joined  in  the  above  cause  between  the 
parties,  came  on  to  be  heard  before  this  court,  the  plaintiff 
being  represented  by  J.  V  Meek,  Esq.,  of  Houston,  Texas, 
its  solicitor,  and  Messrs.  Theodore  Kronshage,  Jr.,  and 
J.  W.  McMillan,  all  of  Milwaukee,  of  counsel,  and  the  de- 
fendant by  Jesse  Andrews,  Esq.,  and  W.  H.  Walne,  their 
attorneys;  and  upon  the  hearing  of  the  issues  in  said  cause, 
the  attorneys  for  the  plaintiff  in  order  to  establish,  maintain 
and  prove  the  allegations  of  their  said  bill  offered  the  testi- 
mony of  Emil  A.  Bielfeld,  by  deposition  de  bene  esse,  as 
follows :     *     *     * 
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The  foregoing  certificate  of  evidence  and  exceptions,  pre- 
pared under  equity  rules,  was  on  this  the  9th  day  of  August, 
1916,  presented  to  me,  also  an  agreement  and  stipulation 
signed  by  counsel  of  record  for  both  plaintifif  and  defendants 
waiving  the  setting  of  a  time  and  date  for  the  presentation 
for  approval  of  said  certificate  of  evidence  and  exceptions, 
and  waiving  notice  of  such  presentation,  and  it  also  being 
shown  and  made  known  to  me  by  said  agreement  that  coun- 
sel for  both  plaintiff  and  defendants  had  agreed  that  said 
certificate  of  evidence  and  exceptions  were  correct  and  had 
been  approved  by  the  parties  through  their  counsel,  and 
waiving  the  presence  of  counsel  for  both  plaintifif  and  de- 
fendants, the  said  certificate  of  evidence  and  exceptions  are 
now  here  approved  by  the  court  as  being  a  correct  certificate 
of  evidence  and  exceptions,  of  the  proceedings  had  upon  the 
trial'  of  said  cause,  and  the  clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Texas,  sitting  at 
Houston,  Texas,  will  transmit  a  copy  thereof,  as  provided 
under  the  rules  for  making  up  the  record  for  appeal  as 
though  Rule  75  had  been  fully  complied  with  in  all  respects. 

Witness  my  hand  this  the  10th  day  of  August,  A.  D.  1916. 

W.  T.  Burns, 
Judge  of  the  District  Court  of  the  United  States 
O.  K:,  for  the  Southern  District  of  Texas. 

A.  B.,  Solicitor  for  Defendant. 

(1)  Taken  from  the  record  in  Schlitz  Brewing  Co.  v.  Houston  Ice 
Co.,  241  Fed.  817,  154  C.  C.  A.  519. 


No.  2a87. 

Stipulation  as  to  Printing  Record  Under  Rule  23. 

[Caption.] 

Defendant  not  Waiving  any  objection  to  the  issuance  of  a 
writ  of  error. 

It  is  hereby  stipulated  and  agreed  that  in  the  above  en- 
titled case  in  which  a  writ  of  error  has  been  allowed,  the 
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transcript  of  the  record  may  be  made  and  the  record  printed 
in  accordance  with  Rule  23  of  the  rules  of  the  United  States 
Circuit  Court  of  Appeals,  and  this  stipulation,  in  writing,  is 
Figned  by  counsel  for  the  parties  and  filed  with  the  clerk  of 
the  court  below  as  evidence  of  an  agreement  to  be  governed 
by  the  terms  of  said  Rule  No.  23.(1)  R.  E.  Byrd, 

Attorney  for  United  States  of  America. 

Harrison  &  Long, 
Attorneys  for  Chesapeake  &  Ohio 
Railway   Company. 

(l)_See  Dewhurst's  Rules  of  Practice  in  the  United  States  Courts, 
2nd  ed.,  pp.  291  to  308,  for  the  23rd  Rule  in  all  the  circuits. 


No.  2088. 
Certificate  of  Lodgment  of  Bond  and  Copies  of  Writ  of  Error. 

Supreme  Court  of  Arkansas,  ss. : 

I,  P.  D.  English,  clerk  of  the  said  court,  do  hereby  certify 
that  there  was  lodged  with  me  as  such  clerk  on  29th  Decem- 
ber, 1914,  in  the  matter  of  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company,  a  corporation,  v.  J.  T.  Craft, 
as  administrator  of  the  estate  of  Tom  Craft,  deceased: 

1.  The  original  bond  of  which  a  copy  is  herein  set  forth. 

2.  Two  copies  of  the  writ  of  error,  as  herein  set  forth, 
one  for  the  defendant  and  one  to  file  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  court  at  my  office  in  Little  Rock, 
Arkansas,  this  December  29,  1914. 

[Seal  of  the  Supreme  Court  of  Arkansas.] 

P.  D.  English, 
Clerk  Supreme  Court  of  Arkansas. 
By  J.  H.  Campbell,  D.  C. 
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No.  2089. 

Stipulation  for  Correction  of  Record  and  Order  Thereon. 

[Caption.] 

It  is  hereby  stipulated  and  agreed  by  and  between  the 
parties  hereto,  by  and  through  their  respective  counsel,  that 
wherever  and  everywhere  in  the  record  in  this  case  hereto- 
fore filed  in  this  court  the  Colorado  fire  statute  (laws  of 
1903,  p.  404)  is  refered  to  as  Chap.  113  of  the  laws  of 
1903,  the  same  is  a  mere  typographical  or  clerical  error,  and 
the  correct  citation  should  be -Chap.  153  of  the  laws  of  1903. 

It  is  further  stipulated  that  the  record  may  and  shall  be 
corrected  in  that  respect,  and  this  stipulation  be  made  a  part 
of  the  record  in  this  case,  and  that  an  order  to  this  effect 
may  be  entered  by  either  party  thereto  without  any  or  fur- 
ther notice  to  the  other.  ].  Y., 

United  States  Attorney. 

M.  Z., 
Assistant  United  States  Attorney. 
A.  B.,  C.  D.,  Attorneys  for  Defendant. 

On  reading  and  filing  the  foregoing  stipulation,  it  is 
hereby  ordered  that  the  record  in  this  case  be  corrected  in 
accordance  with  the  above  and  foregoing  stipulation  and 
stand  corrected  accordingly,  and  that  this  order  be  entered 
and  the  foregoing  stipulation  filed  nunc  pro  tunc  as  of  the 
15th  day  of  September,  1916,  and  that  the  same  be  made  a 
part  of  the  record  in  this  cause  and  transmitted  to  the  United 
States  Circuit  Court  of  Appeals  as  a  part  of  the  transcript 
of  the  record  in  this  cause.  J.  A.  R., 

Judgp. 


No.  2090. 

Stipulation  Concerning  Bill  of  Exceptions  Where  Certain 

^^      .      ^  Exhibit  Lost. 

[Caption.] 

The  proposed  bill  of  exceptions,  and  the  "proposed  amend- 
ments thereto,  having  been  duly  presented  by  respective  coun- 
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sel,  and  same  having  been  settled  and  allowed  by  counsel  by 
agreement,  and  said  amendments  having  been  incorporated 
in  the  said  bill  of  exceptions  within  due  time, 

It  is  therefore  stipulated  and  agreed  that  the  foregoing 
bill  of  exceptions  is  correct,  that  it  contains  all  of  the  testi- 
mony offered  and  received,  and  a  correct  reference  to  all  the 
exhibits  introduced,  and  true  and  correct  copies  of  the  ma- 
terial parts  of  the  same,  and  of  all  of  the  proceedings  had 
on  the  trial  of  said  cause,  provided,  however, 

At  the  time  of  the  preparation  of  the  within  bill  of- excep- 
tions, defendant's  exhibit  1,  namely,  the  official  minute  book 
of  the  Quicksilver  Mining  Company,  could  not  be  found 
among  the  exhibits  in  said  cause  in  the  files  of  the  clerk's 
office  of  said  District  Court,  nor  has  the  same  since  been 
located  or  discovered.  The  excerpts  contained  in  the  within 
bill  were  taken  from  what  purports  to  be  a  copy  of  a  certain 
portion  of  said  minute  book  in  the  possession  of  defendant, 
plaintiff  in  error  herein. 

It  is  hereby  stipulated  that  in  the  event  the  said  original 
exhibit  1,  to- wit,  the  said  official  minute  book  of  the  Quick- 
silver Mining  Company,  be  discovered,  that  plaintiff,  de- 
fendant in  error  herein,  may  have  corrected  any  matters  or 
things  contained  in  the  within  bill,  and  purporting  to  be 
excerpts  from  said  official  minute  book,  which  may  not  be 
in  accordance  therewith  that  is  to  say,  any  inaccuracies  may 
be  corrected,  and  in  addition  thereto,  any  other  or  further 
matters  contained  in  said  official  minute  book  may  be  pre- 
sented as  plaintiff,  defendant  in  error  herein,  may  desire. 

It  is  further  stipulated  that  this  bill  of  exceptions  as  en- 
grossed, be  settled  and  allowed  by  Honorable  ,  judge 

of  said  court,  in  accordance  herewith. 

(Signed  by  attorneys.) 
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No.  2091. 

Clerk's  Return  to  Writ  of  Error  and  Certificate. 

United  States  of  America,  Eastern  Division,  of  the  Northern 
District  of  Iowa — ss. 

In  obedience  to  the  command  of  the  within  writ,  I  here- 
with transmit  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit,  a  duly  certified  transcript  of  the 
record  and  proceedings  in  the  within  entitled  case,  with'  all 
things  concerning  the  same. 

In  witness  whereof,  I  hereto  subscribe  my  name,  and  affix 
the  seal  of  said  Circuit  Court,  at  office  in  the  city  of  Du- 
buque, Iowa,  this  22d  day  of  April,  A.  D.  1913. 

[Seal.]  Lee  McNeely, 

Clerk  of  said  Court. 
United  States  District  Court 
Northern  District  of  Iowa. 

Filed  in  the  District  Court  on  April  15,  1913. 
Certificate  of  Clerk  as  to  Return  of  Writ  of  Error. 
United  States  of  America,  Northern  District  of  Iowa. 

I,  Lee  McNeely,  clerk  of  the  District  Court  of  the  United 
States  in  and  for  the  Northern  District  of  Iowa  do  hereby 
certify  and  return  that  the  writ  of  error  which  is  hereto 
attached  was  served  and  filed  in  my  office  at  Dubuque,  Iowa, 
on  the  15th  day  of  April,  1913,  and  a  copy  thereof  at  the 
same  time  lodged  in  my  office,  and  I  now  return  the  said 
writ  of  error  and  annexed  thereto  and  hereto  attached  an 
authenticated  copy  of  the  record  in  the  case  mentioned  in 
said  writ  of  error,  and  the  citation  and  proof  of  service 
thereof. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and 
affixed  the  seal  of  said  court  at  my  office  in  said  district  this 
17th  day  of  April,  1913.  Lee  McNeely, 

Clerk  United  States  District  Court 

[Seal.]  Northern  District  of  Iowa. 

United  States  District  Court  North- 
ern District  of  Iowa. 
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No.  2092. 

Prayer  for  Embodying  All  the  Evidence  in  the  Eecord,  and 
Objections  to  Narrative  Form. 

[Caption.] 

The  complainant,  J.  J.  G.,  respectfully  objects  and  excepts 
to  the  praecipe  of  the  defendants  fied  in  your  Honor's  court 
preparatory  to  an  appeal,  and  prays  that  all  the  evidence 
heard  in  the  cause  be  made  part  of  the  record  and  certified 
therewith. 

First.  Because  if  the  cause  is  appealed,  it  is  vitally  im- 
portant to  complainant  to  have  the  reviewing  court  hear  and 
read  all  the  evidence,  and  make  the  application  of  the  law 
thereto. 

Second.  It  is  practically  impossible  to  make  a  narrative 
statement  of  the  evidence  which  will  disclose  the  vital  merits 
of  the  cause  as  it  is. 

Third.  Because  a  narrative  statement  or  an  attempted 
narrative  statement,  can  not  be  agreed  upon  by.  the  counsel 
upon  the  respective  sides,  and  any  attempt  to  harmonize  the 
statement  must  depreciate  the  value  and  weight  of  the  evi- 
dence. 

Fourth.  Because  the  case  is  one  involving  questions  of 
fraud  and  for  this  reason  the  reviewing  court  should  have 
the  evidence  literally  as  it  is. 

For  these  reasons  complainant  prays  an  order  making  all 
the  evidence  a  part  of  the  record.  J.  J.  G., 

A.,  B.  &  C.,  By  Counsel. 

Counsel. 


No.  2093. 

Consent  Order  Permitting  Printing  of  Evidence  in  Full. 

[Caption.] 

This  11th  day  of  May,  1916,  came  the  plaintifif  by  his  coun- 
sel, A.  and  B.,  and  came  also  the  defendants,  X.  and  Y.,  by 
their  counsel,  R.  and  M.,  and  thereupon  this  cause  came  oa 
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to  be  heard  upon  the  objection  of  J.  J.  G.  to  the  narrative 
form  of  the  evidence  which  was  filed  on  the  8th  day  of  May, 
1916,  also  upon  the  petition  of  complainant  J.  J.  G.,  upon 
said  petition  for  cross-appeal  and  upon  the  motion  of  the 
complainant  to  certify  and  make  part  of  the  record  all  the 
evidence  taken  in  the  case  in  the  exact  words  of  the  wit- 
nesses ;and  it  appearing  to  the  court  by  statement  of  coun- 
sel that  the  defendants  who  are  appealing  herein  have  no 
objection  to  the  said  evidence  on  both  sides  being  set  out  in 
the  said  exact  words  of  the  witnesses,  provided  any  addi- 
tional costs  incident  to  such  setting  out  of  the  exact  words 
of  the  witnesses  over  and  above  what  the  costs  would  have 
been  in  the  narrative  form  as  hereinbefore  filed,  shall  be  paid 
by  said  J.  J.  G.  when  ascertained  by  the  clerk,  and  the  said 
J.  J.  G.  agreeing  thereto,  it  is  therefore  adjudged,  ordered 
and  decreed  by  said  consent  as  aforesaid  that  the  said  evi- 
dence on  both  sides  be  set  out  in  the  exact  words  of  the  wit- 
nesses, but  that  the  said  J.  j.  G.,  regardless  of  the  outcome 
of  this  appeal,  shall  pay  such  additional  costs  as  aforesaid, 
over  and  above  what  the  cost  of  said  evidence  in  narrative 
form  would  have  been. 


No.  2094. 

Proceedings  at  Final  Hearing — Narrative  Form  of  Testimony 

,^       .      ,  Under  Rule  75.(1) 

[Caption.] 

At  the  trial  of  the  cause  it  was  conceded  by  the  defend- 
ants that  the  uncertified  copy  of  the  patent  offered  in  evi- 
dence was  a  true  and  correct  copy;  that  the  title  to  the 
patent  was  in  the  plaintiff:  that  the  license  agreement  exhibit 
No.  2  was  a  correct  copy  of  an  agreement  in  force  at  the 
date  of  the  trial  between  the  plaintiff  and  the  defendant; 
that  the  notice  of  infringement  exhibit  No.  3  was  duly  re- 
ceived by  the  defendant;  that  the  defendant's  lamp  exhibit 
No.  4  was  manufactured  by  the  defendant  and  sold  by  the 
defendant  within  the  jurisdiction  of  the  trial  court;  and  that 
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the  book  of  instructions  exhibit  No.  5  was  published  by  the 
defendant  and  sold  with  its  lamps. 

On  behalf  of  the  plaintiff,  Professor  Morton  Arendt  of 
Columbia  University,  New  York  City,  was  called  as  a  wit- 
ness and  stated  that  he  had,  at  the  request  of  the  plaintiff, 
conducted  a  series  of  experiments  with  the  lamp,  exhibit 
No.  4.  Professor  Arendt  stated  that  in  operation  when  the 
lamp  is  hanging  idle  and  no  current  flowing  through  it  the 
anode  is  a  trifle  below  the  cathode.  When  the  switches  are 
closed  so  that  the  lamp  will  be  supplied  with  current,  the 
automatic  tilting  mechanism  raises  the  lamp  and  causes  a 
stream  of  mercury  to  flow  between  the  anode  and  the  cathode 
chamber,  which  breaks  and  strikes  the  arc.  When  this  hap- 
pens the  chamfber  at  the  cathode  ajid  the  narrow  orifice  are 
substantially  filled  with  mercury.  In  perhaps  the  first  twenty- 
five,  thirty  or  forty  minutes  of  burning — it  varies  a  little, 
dependent  upon  atmospheric  conditions,  etc. — the  amount  of 
mercury  in  the  cathode  duct  or  orifice  goes  down,  the  level 
changes,  but  after  that  inital  change  there  is  no  further. 
change  in  level  of  mercury  for  long  hours  of  burning  in 
either  the  cathode  orifice  or  in  the  anode  chamber.  The 
observations  were  made  a  very  great  number  of  times,  the 
lamp  being  started  in  operation  at  eight  or,  nine  o'clock  in 
the  morning  and  kept  burning  all  day.  In  the  beginning  for 
the  first  twenty-five,  thirty  or  forty  minutes'  operation  there 
would  be  a  sinking  of  level  in  the  orifice  of  the  cathode,  and 
then  from  that  time  until  evening  no  appreciable  change  of 
level  could  be  observed.  The  initial  change  of  level  was 
perhaps  from  }i"  to  3/16",  and  thereafter  the  level  was 
permanent,  so  far  as  could  be  determined  with  the  naked 
eye,  without  any  very  accurate  measurements. 

After  a  discussion  of  the  claims  of  the  patent,  plaintiff 
rested. 


On  behalf  of  the   defendant,   counsel  offered   in   evidence 
exhibit  A,  copy  of  the  file  wrapper  and  contents  of  the  pat- 
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ent  in  suit;  exhibit  B,  a  copy  of  the  drawing  originally  filed 
with  the  application  of  the  patent  in  suit;  and  exhibit  C,  a 
copy  of  a  decision  in  interference  proceedings  in  the  United 
States  Patent  Office  in  which  the  application  of  the  patent 
in  suit  was'  involved. 

On  behalf  of  the  defendant,  Mr.  Percy  H.  Thomas  was 
called  as  an  expert,  he  having  stated  his  qualifications  as  an 
expert  in  a  companion  case  on  patent  No.  883,725,  as  fol- 
lows :  "I  am  a  graduate  in  electrical  engineering  of  the 
Massachusetts  Institute  of  Technology  in  1893,  and  I  was 
for  several  years  with  the  Westinghouse  Electric  &  Manu- 
facturing Company,  going  through  their  student  course  and 
through  their  engineering  department  with  various  classes 
of  work.  I  was  for  four  years  the  chief  electrician  of  the 
Cooper-Hewitt  Electric  Company.  In  that  capacity  I  had 
full  charge  of  the  experiments  a'nd  investigations  in  com- 
mercial designs  and  general  technical  work  of  that  company, 
involving  all  these  lamps  that  you  have  been  talking  about; 
and  at  the  present  time  I  am  a  consulting  electrical  engineer. 
1  am  employed  only  a  very  small  part  of  my  time  by  the 
defendant  company.  For  the  last  two  or  three  years  I  have 
kept  in  touch  with  their  work.  I  have  had  the  revising  of 
patent  applications  which  I  filed  when  I  was  in  the  employ 
of  the  company,  and  in  connection  with  the  prosecution  of 
those  patents  I  have  had  to  give  time  to  the  company,  and 
have  kept  in  close  touch  with  their  work,  but  I  have  given 
a  very  few  per  cent  of  my  time  to  their  work  for  the  last 
several  years." 

Mr.  Thomas  first  discussed  the  patent  in  suit,  stating  in 
substance  that  it  is  not  necessary  for  the  purpose  of  an 
operative  lamp  that  the  passage  between  the  illuminating 
chamber  and  the  cathode  chamber  shall  be  relatively  smaller 
than  the  passage  between  the  illuminating  chamber  and  the 
anode  chamber.  There  are  two  adjustments  to  be  made, 
first,  a  rough  adjustment  so  that  the  heat  radiating  capacity 
of  the  cathode  shall  bear  the  same  relation  to  the  heat  gen- 
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erated  in  it  that  the  heat  radiating  capacity  of  the  anode 
bears  to  the  heat  generated  in  it.  This  is  an  approximate 
adjustment.  Then  there  is  a  final  self-corrective  adjustment, 
so  that  if  the  electrode  gets  a  little  too  full  it  evaporates 
faster  and  if  it  gets  too  low  it  will  evaporate  slower.  Those 
two  elements  are  the  essentials  of  the  invention.  The  cathode 
and  the  anode  represent  relatively  the  points  where  the  cur- 
rent enters  and  leaves  the  lamp  and  are  different  in  their 
action. 

This  self -corrective  adjustment  is  obtained  by  the  relation 
between  this  little  column  of  mercury  in  the  narrow  tube  and 
the  cathode  chamber.  When  the  surface  of  the  mercury  is 
close  to  the  cathode  chamber,  it  is  kept  cool  and  does  not 
evaporate  rapidly.  When  it  is  far  off,  it  is  kept  hot  and  it 
is  evaporated  rapidly,  the  idea  or  the  crux  being  the  relative 
size  of  the  little  extension  of  mercury  and  the  main  cathode. 
If  the  little  extension  is  too  large,  it  will  cool  off  itself  all 
the  time.  It  would  be  impossible  to  get  it  hot  enough  to 
evaporate  off  an  excessive  amount  of  mercury. 

The  essential  thing  for  the  operation  is  the  relative  size  of 
the  intermediate  tube  and  the  cathode  chamber.  That  is  all 
there  is  to  it.  What  may  happen  to  be  the  size  of  the  tube 
at  the  other  end  in  relation  to  the  anode  has  nothing  to  do 
with  the  action  of  the  extension.  It  is  all  self-contained'  at 
the  cathode  and  it  is  the  relative  size  of  that  little  tube  and 
the  main  cathode  that  does  the  required  work. 

Mr.  Thomas  then  called  attention  to  the  original  drawing 
of  the  patent  in^  suit,  exhibit  No.  2,  and  pointed  out  that  no 
anode  chamber  was  shown  in  the  original  drawing,  and 
stated  that  the  shape  of  the  anode  chamber  selected  for  illus- 
tration in  the  drawing  of  the  patent  as  allowed  has  no  effect 
on  the  operation  of  the  lamp  and  that  any  other  form  of 
anode  chamber  could  have  been  selected  for  illustration.  He 
also  stated  that  an  anode  chamber  connected  by  a  narrow 
passage  with  the  illuminating  tube  would  make  no  difference 
in  the  operation  of  the  lamp,  providing  the  radiating  capacity 
of  the  anode  chamber  was  the  proper  amount. 
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After  reviewing  the  claims  of  the  patent  in  suit,  Mr. 
Thomas  repeated  his  statement  that  the  essential  feature  of 
the  lamp  was  confined  to  the  cathode  chamber,  and  that  the 
features  of  construction  of  the  anode  chamber  recited  in 
claims  3  and  4  had  no  effect  on  the  operation  of  the  larrtp 
arid  was  not  material  to  the  claims.  Mr.  Thomas  then  stated 
that  he  carefully  reviewed  the  original  application  of  the 
patent  in  suit  and  was  able  to  state  as  an  expert  that  the 
original  specification  contained  no  suggestion  of  any  definite 
relationship  between  the  size  of  the  tube  connecting  the 
illuminating  tube  with  the  cathode  chamber,  and  the  size  of 
the  tube  connecting  the  illuminating  tube  and  the  anode 
chamber,  and  also  that  there  was  no  suggestion  in  the  orig- 
inal specification  that  the  anode  was  to  be  partly  filled  with 
mercury  and  distinguished  from  entirely  filled.  The  Bastian 
patents  set  up  in  the  answer.  No.  1,110,985  issued  Septem- 
ber 15,  1914,  and  No.  1,110,608,  were  discussed,  these  being 
divisional  patents  on  the  application  involved  in  interference 
with  the  patent  in  suit  when  they  were  pending  in  the  Patent 
Office. 

Mr.  Thomas'  opinion  was  that  while  the  lamps  of  the 
Bastian  patents  differed  in  shape  from  the  lamp  of  the  patent 
in  suit,  the  difference  in  shape  did  not  involve  any  difference 
in  principle  of  operation  or  functions,  and  that  both  inven- 
tions obtained  the  same  result  in  the  same  manner  and  by  the 
same  method. 

Mr.  Thomas  next  referred  to  patent  No.  682,690  issued 
September  17,  1901,  to  Peter  Cooper-Hewitt,  and  made  refer- 
ence particularly  to  Fig.  2,  stating  that  the  patent  showed  a 
cathode  chamber  and  a  narrow  connecting  tube  partly  filled 
with  mercury,  the  narrow  tube  being  introduced  for  the  pur- 
pose of  restraining  the  cathodic  action  referred  to  in  the 
Bastian-Kiich  interference.  The  patent,  he  said,  did  not  de- 
scribe the  same  action  as  the  Bastian  or  Kiich  patents  but 
that  the  structure  was  very  much  the  same. 

Mr.  Thomas  concluded  his  deposition  by  stating  that  he 
had  noticed  that  the  claims  refer  to  the  relative  size  of  the 
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illuminating  tube  and  other  parts  of  the  lamp.  That  in  his 
opinion  the  size  of  the  illuminating  tube  is  a  matter  that  is 
determined  by  the  size  of  the  current  to  be  introduced  in 
the  lamp,  as  a  large  current  requires  ordinarily  a  large  tube 
and  a  small  current  a  small  tube.  He  called  attention  to 
patent  No.  1,110,652,  dated  September  15,  1914,  to  Dr. 
Hewitt,  wherein  it  was  stated  that  the  illuminating  tube  G 
is  constructed  with  volatile  electrodes  G^  and  G^  and  is  pro- 
portioned in  size  to  the  current  to  be  used. 

A  comparison  of  the  defendant's  lamp  and  the  lamps  of 
the  Bastian  patents  was  made,  the  substance  of  the  witness' 
conclusions  being  that  there  is  no  relationship  between  the 
diameter  of  the  illuminating  tube  and  the  internal  diameter 
of  the  portion  of  the  tube  which  connects  to  the  cathode 
chamber.  The  illuminating  tube  is  proportioned  to  the  size 
of  the  current  it  carries  so  that  it  does  not  get  too  hot  and 
for  other  reasons,  and  the  tube  connected  with  the  cathode  is 
put  there  so  that  that  little  body  of  mercury  shall  be  heat 
insulated  so  that  it  can  be  in  close  contact  with  the  main 
body  of  the  cathode  or  in  rather  remote  contact,  in  which 
case  it  will  get  hot  and  evaporate  down.  The  relation  of 
the  connecting  tube  is  entirely  with  the  cathode  chamber, 
because  that  is  the  part  from  which  it  gets  its  support  and 
with  which  it  co-operates.  The  illuminating  tube  is.  purely 
a  matter  of  current.  If  it  is  too  small  a  tube  it  will  get  too 
hot  and  melt  off.  The  defendant's  lamp  operates  about  three 
amperes,  or  a  little  over,  while  the  Bastian  lamp  operated 
more  nearly  at  one  ampere,  and  there  is  a  corresponding 
difference  in  the  size  of  the  illuminating  tube.  The  size  of 
the  illuminating  tube  depends  on  the  volume  of  current  the 
lamp  uses,  and  on  anything  else  in  regard  to  the  action  of 
the  cathode  maintaining  a  mercury  level. 

There  was  no  cross-examination,  and  defendant  rested. 


The  plaintiff  called  Dr.   Ezekiel  Weintraub  as  an  expert 
in   its  behalf,   Dr.   Weintraub  having  previously  stated   his 
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qualifications  in  a  companion  case  on  patent  No.  883,725  in 
the  following  language:  "I  have  for  the  last  fifteen  years 
devoted  a  considerable  part  of  my  time  to  the  study  of  the 
mercury  vapor  lamp  art  in  all  its  forms.  I  have  taken  out  a 
number  of  patents  on  inventions  and  have  supervised  the 
introduction  of  these  lamps  for  the  General  Electric  Com- 
pany. I  also  got  acquainted  with  the  Kiich  lamp  in  Europe, 
where  I  have  been  specially  to  study  the  manufacture  of 
lamps  by  Heraeus.  I  have  studied  physics  in  Paris  at  the 
Sorbonne.  I  received  a  degree  of  Licencie.  Afterwards  I 
studied  chemistry  for  four  years  in  Zurich  in  Switzerland. 
I  received  a  degree  of  technical  chemical  engineer.  Then  I 
offered  a  thesis  for  a  doctor's  degree  at  the  University  of 
Zurich,  and  for  a  number  of  years  since  then  I  was  doing 
research  work  in  different  electrical  lines  for  the  General 
Electric  Company  and  then  became  director  of  the  research 
laboratory  in  Lynn,  Massachusetts.  For  the  last  year  I  have 
been  consulting  engineer.  I  am  not  now  in  the  employ  of 
the  General  Electric  Company  but  am  only  connected  as 
consulting  engineer.  For  a  number  of  years  almost  exclu- 
sively, and  for  the  last  few  years  to  a  considerable  extent, 
my  research  work  included  work  on  mercury  vapor  lamps." 
Dr.  Weintraub  stated  that  he  had  heard  Dr.  Thomas' 
deposition  and  with  some  of  the  conclusions  of  Dr.  Thomas 
he  agreed  and  with  others  he  did  not.  When  asked  to  de- 
scribe what  he  believed  to  be  the  true  operation  maintaining 
the  balance  in  the  mercury  tube  in  view  of  his  experience 
and  research  in  that  field,  he  said  that  he  could  add  but  very 
little  to  what  has  been  said  in  the  patent,  and  that  Mr.  Thomas 
also  seemed  to  agree  with  the  statements  of  th^  patent.  He 
gave  a  brief  explanation  of  the  operation  of  the  lamp,  stating 
in  substance  that  a  narrow  contraction  at  the  cathode  is 
necessary  in  those  lamps  of  high  vapor  pressure  to  avoid 
any  mercury  on  the  walls  of  the  tube.  The  pressure  is, so 
high  that  if  additional  mercury  vapor  is  generated  from  a 
drop  on  the  wall  of  the  tube  the  lamp  is  liable  to  go  out. 


MISCELLANEOUS    ORDERS,    ETC.  3319 

In  a  low  pressure  lamp  with  two  mercury  surfaces,  that 
defect  can  not  take  place  and  a  balance  between  the  two 
electrodes  is  not  necessary.  It  is  merely  necessary  to  place 
the  cathode  a  little  higher  than  the  other.  The  anode  always 
volatilizes  more  rapidly  and  the  mercury  therefore  accumu- 
lates slowly  in  the  cathode.  When  the  cathode  overflows  a 
drop  falls  back  and  the  balance  is  re-established.  The  drop 
falling  back  can  not  do  any  harm  in  the  low  pressure  lamp, 
but  in  a  high  pressure  lamp  it  will  prevent  stable  operation 
of  the  lamp,  because  that  drop  will  either  put  out  the  lamp 
or  else  interfere  with  its  work.  Kiich  was  under  the  neces- 
sity in  constructing  his  lamp  to  get  automatic  balance  with- 
out the  mercury  flowing  over,  and  to  do  this  he  provided 
the  contraction  of  the  cathode.  As  explained  in  the  patent, 
the  lamp  starts  with  the  mercury  right  at  the  end  3,  which 
is  essential.  The  construction  is  such  that  it  must  start  at 
that  point,  after  which  the  operation  exactly  as  described  in 
the  patent  takes  place. 

Dr.  Weintraub  then  discussed  the  Bastian  lamp  disclosed 
in  patent  No.  1,110,985  which  was  granted  as  one  division 
of  the  Bastian  application  in  interference  with  the  patent  in 
suit.  Dr.  Weintraub  stated  in  substance  that  the  Bastian 
lamp  was  not  a  high  pressure  lamp,  so  that  at  first  thought, 
it  would  appear  unnecessary  to  have  automatic  balancing, 
as  apparently  the  balance  could  be  maintained  by  the  drop- 
ping back  of  the  mercury.  The  difficulty  with  that  is  that 
the  Bastian  lamp  consists  of  a  very  narrow  tube,  so  that  the 
drop  of  the  mercury,  as  it  falls  back,  may  cornpletely  fill  the 
bore  of  the  tube,  and  then  break  the  arc  in  the  lamp,  so  that 
practically  the  same  trouble  is  met  in  the  Bastian  lamp  as 
in  the  Kiifh  lamp  but  for  a  dififerent  reason.  In  the  Bastian 
lamp  the  problem  is  solved  by  enlarging  the  tube  on  both 
ends,  which  as  stated  is  a  very  narrow  tube.  The  theory  of 
operation  stated  in  the  Bastian  patents  is  very  largely  cor- 
rect. Dr.  Weintraub  stated  that  he  had  operated  Bastian 
lamps  himself  and  from  his  observations  he  believed  that  the 
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patent  did  not  state  the  real  or  main  factor  v.^hich  caused  that 
balance  which  the  witness  described  as  follows:  The  lamp 
starts  with  the  mercury  at  C^.  As  the  mercury  evaporates 
the  arc  is  getting  larger,  shown  by  the  level  C^.  The  fac- 
tors that  Bastian  indicates  in  his  patent  which  now  diminish 
evaporization  are  correct,  but  the  main  factor,  in  the  opinion 
of  the  witness  is  that  in  getting  the  enlargement  of  the  arc 
there  is  produced  the  effect  of  a  little  condensing  chamber, 
so  that  the  mercury  that  may  evaporate  condenses  on  the 
walls  of  this  condensing  chamber  before  it  gets  into  the  end 
of  the  tube.  Comparing  the  Bastian  lamp  with  the  Kiich 
construction,  the  witness  said:  "Kiich  has  no  tube  enlarged 
at  both  ends,  but  a  tube  which  is  contracted.  It  is  a  struc- 
tural difference  adapted  to  his  lamp  to  cause  balance  and 
much  more  efficient  than  the  construction  of  Bastian.  I  have 
operated  those  Bastian  lamps  and  have  had  balance  at  a 
certain  definite  current  for  which  the  lamp  is  built.  If  you 
change  the  current  slightly  one  way  or  the  other  you  get 
into  trouble;  the  balance  is  no  more.  The  Kiich  lamp  can 
be  much  more  varied  or  changed  one  way  or  the  other. 
The  difference  in  construction  I  see  in  these  two  lamps  is 
that  one  has  a  tube  enlarged  and  the  other  has  a  tube  that 
is  contracted." 

There  was  no  cross-examination,  and  both  parties  rested. 

Approved  January  8,  1917.  J.  M.  K., 

Judge. 

(1)  For  the  application  of  Rule  7S,  see  In  re  General  Equity  Rule 
?5,  222  Fed.  884,  .138  C.  C.  A.  574.  Taken  from  the  record  in  General 
Electric  Co.  v.  Cooper-Hewitt  Co.,  249  Fed.  61; 


No.  20»5. 

Motion  of  Plaintiff  for  an  Order  to  Omit  Affidavit  from  Tran- 

^  „      .      ,  script  with  Objections. 

[Caption.] 

Comes  now  the  plaintiff  in  the  above  entitled  action  and 
moves  the   court   for  an   order   directing   the  clerk  of   this 
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court  to  omit  from  the  transcript  of  the  record  on  appeal  in 
this  action,  the  George  Mankle  affidavit  and  exhibits  at- 
tached thereto  marked,  filed  May  26,  1916,  for  the  reason 
that  same  are  not  material  to  the  appeal  and  accordingly 
should  not  be  incorporated  into  the  record. 

New  York  Scaffolding  Company, 
By  A.  &  B.,  its  Attorneys. 


No.  2096. 

Objections  of  Plaintiff  to  Have  Included  in  Transcript  the 

r^  -,  Affidavit  Above. 

[Caption.] 

Comes  now  the  plaintiff  in  the  above  entitled  action  and 
makes  this  its  objection  to  the  Mankle  affidavit  and  exhibits 
attached  thereto  marked,  filed  May  26,  1916,  being  included 
in  the  transcript  of  the  record  on  appeal  in  this  action  be- 
cause same  are  not  material  to  the  appeal  and  should  not  be 
incorporated  into  the  record  on  appeal  without  an  order  of 
the  court  or  a  judge  thereof  and  plaintiff  offers  to  stipulate 
for  an  extension  of  the  time  to  file  record  if  same  is  neces- 
sary to  procure,  an  order  of  the  court  or  a  judge  thereof  in 
the  premises.  New  York  Scaffolding  Company, 

By  A.  &  B.,  its  Attorneys. 


No.  2097. 

Order  Overruling  Motion  of  Plaintiff  to  Omit  Affidavit  from 

Transcript. 

[Caption.] 

The  motion  of  plaintiff  herein  for  an  order  directing  the 
clerk  of  this  court  to  omit  from  the  transcript  on  appeal, 
the  affidavit  and  exhibits  attached  thereto,  filed  May  26, 
1916,  and  the  objection  of  the  plaintiff  herein  to  their  inclu- 
sion in  the  transcript  of  the  record  on  appeal,  are  hereby 
overruled  to  which  the  plaintiff  excepts.  The  clerk  will 
enter  this  order.  T.  C.  M., 

Judge. 


3322  APPELLATE  PROCEEDINGS. 

No.  2008. 

Prayer  for  Reversal. 

[Caption.] 

To  the  Honorable  the  Supreme  Court  of  the  United  States: 
Now  comes  the  above  named  plaintiff  in  error,  and  in  con- 
nection with  its  writ  of  error  issued  by  this  court  to  the 
appellate  division  of  the  Supreme  Court  of  the  state  of  New 
York,  third  department,  it  prays  for  a  reversal  of  the  judg- 
ment against  it  of  said  appellate  division  affirming  an  award 
of  the  State  Workmen's  Compensation  Commission,  entered 
in  the  office  of  said  court  on  March  2,  1915,  and  it  also 
prays  for  a  reversal  of  the  judgment  of  affirmance  entered 
in  the  office  of  said  court  on  September  14,  1915,  upon  the 
order  or  judgment  of  the  Court  of  Appeals,  and  for  a  re- 
versal of  the  judgment  of  the  Court  of  Appeals  affirming 
said  judgments  or  orders.  Charles  C.  Burlingham, 

Attorney  for  Southern  Pacific  Co., 
Plaintiff  in  Error. 


No.  2090. 

Notice  of  Motion  to  Affirm  Decree  Appealed  from. 

In  the  United  States  Circuit  Court  of  Appeals, 

for  the  Seventh  Circuit,  October  Term,  A.  D.  1913. 

ICaption.] 

To  Taylor  E.  Brown,  Charles  E.  Mehlope,  and  Charles  C. 
Linthicum,  Solicitors  and  of  Counsel  for  Appellant: 

Please  take  notice,  that  on  Tuesday,  the  6th  day  of  Octo- 
ber, A.  D.  1914,  at  the  hour  of  10  o'dock  A.  M.,  or  as  soon 
thereafter  as  counsel  can  be  heard,  we  shall  present  to  the 
honorable  judges  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit,  in  the  court  room  usually 
occupied  by  said  court  at  Chicago,  Illinois,  a  motion  for  the 
affirmance  of  the  decree  in  the  above  entitled  suit,  dismissing 
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the  bill  of  complaint  therein  for  want  of  equity,  and  shall 
ask  the  order  of  said  court  granting  the  said  motion  or  set- 
ting down  the  same  for  hearing  and  argument  in-  conformity 
with  the  rules  thereof.  Copies  of  said  motion  and  the 
grounds  thereof,  and  the  evidence  in  support  of  same  and  of 
the  brief  in  support  thereof,  are  herewith  delivered,  with  the 
exception  of  the  record  of  said  Circuit  Court  of  Appeals  of 
the  Sixth  Circuit,  in  the  suit  of  The  Railroad  Supply  Com- 
pany V.  The  Elyria  Iron  &  Steel  Company  referred  to  in  said 
motion  and  in  the  affidavit  of  Frank  F.  Reed  in  support 
thereof.  Copies  of  said  record  and  the  exhibits  therein  are 
in  your  possession.  The  said  copy  of  the  said  record  re- 
ferred to-  in  said  affidavit  of  Frank  F.  Reed  is  retained  in 
his  possession,  subject  to  your  examination  at  reasonable 
times,  and  will  be  presented  with  said  motion,  at  which  said 
time  and  place  you  may  appear,  if  you  see  fit. 

Dated,  Chicago,  Illinois,  September  25,  A.  D.   1914. 

Frank  F.  Reed  & 
Edward  S.  Rogers, 
Solicitors',  and  of  Counsel  for  Appellees. 

Received  a  copy  of  the  above  notice  and  of  the  documents 
specified  therein,  this  26th  day  of  September,  A.   D.    1914. 

T.,  M.  &  R., 
Solicitors  and  Counsel  for  Appellees. 


No.  2100. 

Motion  to  Affirm,  and  Reasons  Stated,  as  Res  Adjudicata. 

In  the  United  States  Circuit  Court  of  Appeals, 

for  the  Seventh  Circuit.  October  Term,  A.  D.  1913. 

[Caption.] 

And  now  come  the  said  appellees.  The  Hart  Steel  Company 
and  Guilford  S.  Wood,  and  move  the  court  in  the  above  en- 
titled suit  for  an  affirmance  of  the  decree  of  the  United  States 
Circuit  Court  for  the  Northern  District  of  Illinois,  Eastern 
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Division,  dismissing  the  said  bill  of  complaint  for  want  of 
equity,  basing  said  motion  upon  the  following  grounds : 

1.  That  the  said  suit  and  the  issues  therein  have  become 
and  are  as  to  the  said  parties  thereto,  and  each  and  all  of 
them,  res  ajudicata,  by  reason  of  the  decision  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Sixth  Circuit  in  the 
proceeding  recently  therein  finally  determined  and  adjudi- 
cated, wherein  The  Railroad  Supply  Company  was  appellant 
and  The  Elyria  Iron  &  Steel  Company  was  appellee  and 
wherein  the  parties  respectively  were  in  privity  with  the 
parties  herein  and  the  subject,  matter,  issues  and  evidence 
identical. 

2.  For  the  reason  that  this  suit  and  proceedings  and  the 
issues  and  proceedings  therein  have  become  and  are  finally 
and  completely  adjudicated  by  reason  of  the  decision  and 
decree  of  the  United  States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  entered  on  the  7th  day  of  April,  A.  D,  1914, 
and  since  and  now  in  full  force  and  effect,  wholly  unmodified 
and  not  appealed  from  wherein  the  parties  are  in  privity 
with  the  parties  herein  and  the  issues  and  evidence  identical. 

3.  For  the  reason  that  each  and  all  of  the  issues  in  this 
suit  have  been  fully  and  finally  adjudicated  and  determined 
by  the  United  States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit  by  its  decree  entered  in  the  suit  recently  pending  in 
said  court,  wherein  The  Railroad  Supply  Company,  appellant 
herein,  was  appellant,  and  The  Elyria  Iron  &  Steel  Company 
was  appellee,  and  in  which  the  said  Elyria  Iron  &  Steel 
Company  was  in  privity  to  and  with  the  Hart  Steel  Com- 
pany and  Guilford  S.  Wood,  in  and  by  which  said  decision 
and  decree  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Sixth  Circuit,  all  matters  in  controversy  herein  was 
finally  determined  and  adjudicated. 

4.  For  the  reason  that  all  matters  at  issue  and  in  contro- 
versy in  this  proceeding  have  been  fully  and  finally  deter- 
mined by  the  United  States  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  in  its  decree  entered  on  the  7th  day  of  April, 
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A.  D.  1914,  in  the  suit  of  The  Railroad  Supply  Company, 
appellant,  against  Elyria  Iron  &  Steel  Company,  appellee,  in 
which  said  suit  and  proceeding  the  said  The  Railroad  Sup- 
ply Company,  appellant,  was  The  Railroad  Supply  Company, 
appellant  herein,  and  The.  Elyria  Iron  &  Steel  Company, 
appellee,  was  in  privity  with  the  Hart  Steel  Company  and 
Guilford  S.  Wood,  appellees  herein,  and  in  which  said  suit 
and  proceedings  in  said  Circuit  Court  of  Appeals  for  the 
Sixth  Circuit,  the  pleadings,  issues,  evidence,  exhibits  and 
arguments  are  identical  with  the  pleadings,  issues,  evidence, 
exhibits  and  arguments  herein. 

Said  motion  is  based  upon  a  certified  copy  of  the  decree 
of  said  Circuit  Court  of  Appeals  of  the  Sixth  Circuit  in  said 
suit,  wherein  The  Railroad  Supply  Company  was  appellant 
and  the  Elyria  Iron  &  Steel  Company  was  appellee,  affirming 
the  order  of  the  District  Court  for  the  Northern  District  of 
Ohio,  Eastern  Division,  dismissing  the  bill  of  complaint 
therein  for  want  of  equity,  and  of  the  opinion  of  said  Cir- 
cuit Court  of  Appeals  filed  therewith,  which  said  decree  is 
dated  April  7,  1914,  and  the  order  and  decree  of  said  United 
States  Circuit  Court  of  Appeals  of  the  Sixth  Circuit  in  said 
last  named  suit  and  proceeding,  dated  June  30,  1914,  deny- 
ing the  petition  for  rehearing  filed  therein;  (2)  The  record 
in  this  proceeding,  particular  parts  of  which  are  specifically 
designated  and  attached  hereo;  (3)  A  certified  copy,  under 
the  seal  of  the  Circuit  Court  of  Appeals  of  the  Sixth  Circuit, 
of  a  portion  of  the  record  thereof  from  the  deposition  of 
Henry  S.  Hawley  identical  with  a  portion  of  the  deposition 
■  of  said  Hawley  on  pages  69  and  70  of  the  record  herein, 
herewith  specifically  designated  in  connection  with  this  mo- 
tion; (4)  The  affidavit  of  Frank  F.  Reed,  solicitor  for  ap- 
pellees; (S)  A  certified  copy  of  the  decree  of  the  United 
States  District  Court  for  the  Northern  District,  Eastern 
Division,  in  said  suit  of  The  Railroad  Supply  —  v.  The 
Elyria  Iron  &  Steel  Company,  dated  March  4,  1912,  dis- 
missing the  bill  of  complaint  and  of  the  order  of  said  last 
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named  court  allowing  the  filing  of  the  mandate  in  said  suit 
from  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit 
affirming  the  said  last  named  decree;  (5)  A  copy  of  the 
record  of  said  suit  in  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Sixth  Circuit,  wherein  said  The  Railroad  Sup- 
ply Company  was  appellant  and  The  Elyria  Iron  &  Steel 
Company  was  appellee  with  the  filing  stamp  of  the  clerk  of 
court  thereon. 

Wherefore,  said  appellees  ask  the  order  and  decree  of  this 
court  affirming  the  order  and  decree  of  said  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Illinois, 
Eastern  Division,  dismissing  said  bill  of  complaint  for  want 
of  equity. 

Dated,  September  22,  A.  D.   1914. 

Frank  F.  Reed  & 
Edward  S.  Rogers, 
Solicitors  for  Appellees. 
Fredericn  p.  Fish, 
Of  Counsel  for  Appellees. 


No.  2101. 

Affidavit  in  Support  of  Motion  Above. 

[Caption.] 

State  of  Illinois, 

County  of'  Cook,  ss. : 

Frank  F.  Reed,  being  duly  sworn,  deposes  and  states  that 
he  is  the  solicitor  for  appellees,  The  Hart  Steel  Company 
and  Guilford  S.  Wood,  in  the  above  entitled  suit  and  has 
conducted  the  defense  of  said  suit  from  the  date  of  the  insti- 
tution thereof. 

That  on  the  9th  day  of  December,  1908,  a  suit  in  equity 
was  instituted  by  The  Railroad  Supply  Company  against  the 
Elyria   Iron  &   Steel   Company,   in   the   then  United  States 
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Circuit  Court  for  the  Northern  District  of  Ohio,  Eastern 
Division.  That  the  suit  proceeded  to  final  decree  on  the  4th 
day  of  March,  A.  D.  1912,  whereby  it  was  ordered,  adjudged 
and  decreed  that  said  suit  be  dismissed  for  want  of  equity, 
at  complainant's  costs.  That  thereupon  an  appeal  was  prose- 
cuted by  complainant  therein  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Sixth  Circuit,  and  that  on  the  7th 
day  of  April,  A.  D.  1914,  the  said.  Circuit  Court  of  Appeals 
entered  a  decree  affirming  the  decree  of  the  said  United 
States  District  (then  Circuit)  Court  for  said  Northern  Dis- 
trict of  Ohio,  Eastern  Division,  and  subsequently,  on  the 
30th  day  of  June,  1914,  entered  a  further  order  denying  the 
petition  for  rehearing  in  said  proceeding.  Whereupon  in  due 
course  a  mandate  was  issued  in  said  last  named  proceeding 
and  filed  in  said  United  States  District  Court  for  the  North- 
ern District  of  Ohio,  Eastern  Division,  copies  hi  which  de- 
crees and  orders  are  filed  herewith. 

That  said  Circuit  Court  of  Appeals  for  the  Sixth  Circuit 
rendered  an  opinion  in  said  suit,  a  certified  copy  of  which  is 
filed  herewith;  that  the  pleadings,  stipulations,  evidence  and 
exhibits  in  said  suit  instituted  in  said  Northern  District  of 
Ohio,  Eastern  Division,  and  appealed  to  and  determined  by 
the  United  States  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit,  were  in  all  respects,  except  the  names  of  the  de- 
fendants, and  the  opinions,  title  of  suit  and  forms  of  decrees 
and  orders  therein,  identical  with  or  duplicates  of  the  plead- 
ings, stipulations^  evidence  and  exhibits  in  this  proceeding; 
and  that  in  some  instances  where  duplicates  of  the  exhibits 
were  not  obtainable,  the  identical  exhibits  were  by  stipula- 
tion of  the  parties  used  in  both  cases.  The  only  differences 
between  the  two  records  consists  in  the  substitution  of  the 
name  of  the  Elyria  Iron  &  Steel  Company  as  defendant  for 
the  names  of  Hart  Steel  Company  and  Guilford  S.  Wood  as 
defendants,  the  use  of  the  term  "defendant"  in  the  singular 
instead  of  in  the  plural  as  in  this  case;  the  title  of  the  suit, 
the  forms  of  the  orders  and  decrees  in  said  proceeding  and 
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the  opinions  filed  therein  respectively  by  the  two  courts.  A 
copy  of  the  opinion  filed  in  said  proceeding  in  the  United 
States  Circuit  Court  for  the  Northern  District  of  Ohio, 
Eastern  Division,  is  annexed  to  the  brief  for  appellees  in  this 
proceeding. 

Affiant  files  herewith  and  refers  to  a  printed  copy  of  the 
record  showing  the  pleadings,  proceedings  and  evidence  in 
said  suit  in  the  United  States  Circuit  Court  for  the  Northern 
District  of  Ohio,  Eastern  Division,  and  in  said  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit,  bearing  the  file  mark  of  the 
clerk,  and  used  as  the  record  in  said  proceeding. 

[Acknowledgment.]  Frank  F.  Reed. 
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ORIGINAL   JURISDICTION.* 

No.  2102. 

Bill  by  Foreign  Consul  (i)  against  a  Citizen  of  the  United 

States. 

In  the  Supreme  Court  of  the  United  States. 
A.  B.,  Plaintiff, 
vs. 
C.  D.,  Defendant. 

A.  B.,  a  resident  of  the  city  of ,  in  the  state  of ,  but 

an  alien,  and  a  consul  of  the  republic  of  Franca  for  the  city 

of ,  duly  appointed  and  accredited  by  the  government  of 

the  republic  of  France,  and  duly  recognized  as  such  by  the  gov- 
ernment of  the  United  States  of  America,  brings  this  his  bill 

against  C.  D.,  of ,  in  the  state  of ,  who  is  a  citizen  of 

that  state.    Thereupon  your  orator  complains  and  says :    [^Set 
forth  the  cause  of  action.l 

*  For  appellate  forms  in  Supreme  Court  see  Appellate  Proceedings, 
pages  2974  et  seq. 

(1)  The  Supreme  Court  has  original  jurisdiction  "in  all  cases  affect- 
ing ambassadors,  other  public  ministers,  and  consuls,  and  those  in 
which  a  state  shall  be  a  party."  Constitution  of  United  States,  Art.  3, 
Sec.  2;  Judicial  Code,  Sec.  233,  36  Stat.  L.  1156;  Cooley's  Const.  Law, 
p.  112,  and  Gould  &  Tucker's  Notes  to  the  Revised  Statutes,  p.  136; 
Vol.  II,  Federal  Statutes,  Annotated,  2nd  Ed.,  pp.  1S4  to  162. 
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On  the  nature  and  extent  of  the  original  jurisdiction  of  the  Supreme 
Court  of  the  United  States,  the  following  cases  are  classic: 

Marbury  v.  Madison,  1  Cr.  137;  U.  S.  v.  Yale  Todd,  13  How.,  note 
at  p.  52;  Hayburn's  Case,  2  Dall.  409;  U.  S.  v.  Ferreira,  13  How.  40. 

And  see  the  discussion  by  Justice  Day  in  Muskrat  v.  U.  S.,  219 
U.  S.  346,  to  the  effect  that  the  court  can  not  sit  to  decide  the  question 
of  constitutionality  per  se,  but  only  in  a  case  where  rights  are  in  con- 
troversy, and  that  question  arises  as  fixing  the  measure  of  right  or 
recovery.  , 

Further,  in  B.  &  O.  Ry.  v.  Interstate  Commerce  Commission,  215 
U.  S.  316,  it  was  held  that  a  circuit  court  of  the  United  States  can  not 
certify  the  whole  case  to  the  United  States  Supreme  Court  under 
a  statute  providing  for  certifying  questions  of  law,  since  such  pro- 
ceeding would  be  bestowing  original  jurisdiction  on  the  Supreme 
Court.  A'nd  in  Ex'  parte  Vallandigham,  1'  Wall.  243,  252,  it  is  said  that 
the  original  jurisdiction  of  the  Supreme  Court  as  expressed  in  the' 
Constitution  can  not  be  enlarged  by  Congress. 

In  U.  S.  V.  Texas,  143  U.  S.  621,  the  court  held  that  it  had  original 
jurisdiction  at  the  suit  of  the  United  States  to  determine  the  boundary 
between  a  state  and  one  of  the  territories,  and  in  that  case  the  whole 
ground  of  original  jurisdiction  is  well  gone  over. 

But  there  is  no  original  jurisdiction  of  a  suit  by  a  state  against  the 
United  States  without  the  consent  to  be  sued.  Kansas  v.  U.  S.,  204 
U.  S.  331. 

A  state  can  not  maintain  an  original  action  in  the  U.  S.  Supreme 
Court  to  enforce  its  criminal  laws  against  a  citizen  of  another  state. 
Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  265. 

There  is  no  original  jurisdiction  in  the  U.  S.  Supreme  Court  of  a 
suit  between  a  state  and  citizens  thereof  and  citizens  of  another  state 
joined  as  defendants.     Calif,  v.  Sou.  Pac.  Co.,  157  U.  S.  229. 

As  to  suits  involving  representatives  of  foreign  governments,  see 
Davis  V.  Packard,  7  Pet.  276;  Gittings  v.  Crawford,  Fed.  Cas.  5465 
(Taney,  1);  In  re  Baiz,  135  U.  S.  403;  Pooley  v.  Luco,  76  Fed.  146; 
Bors  v.  Preston,  111  U.  S.  252;  Ames  v.  Kansas,  111   U.   S.  449,  469. 

As  to  proceedings  in  the  Supreme  Court  in  a  case  where  a  state  is 
a  party,  see  Grayson  v.  Virginia,  3  Dall.  320;  R.  Id.  v.  Mass.,  14  Pet. 
210,  257;  and  the  highly  interesting  suit  of  Virginia  v.  West  Virginia, 
elsewhere  cited,  especially  246  U.  S.  565. 
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No.  2103. 

Motion  for  Leave  to  File  Bill  of  Complaint  (i). 

The  Supreme  Court  of  the  United  States 

October  Term . 

State  of , 

vs. 

State  of . 

Now  comes  the  plaintiff  by  R.  X.,  Esq.,  attorney  general 
of  said  state  and  moves  the  court  for  leave  to  file  the  accom- 
panying bill  of  complaint.  R.  X., 

Attorney  General  of  the  State  of . 

(i)  It  is  the  usual  practice  in  equity  cases  to  hear  an  application  for 
leave  to  file  ex  parte.  Washington  vs.  Northern  Securities,  l8s  U.  S.  254, 
where  the  cases  are  reviewed  on  this  point.  The  rule  seems  to  be  that 
the  motion  will  be  granted  as  a  matter  of  course  unless  the  court  is  satis- 
fied that  the  matter  is  plainly  beyond  its  jurisdiction  when  leave  to  file  will 
be  denied.     See  Minnesota  vs.  Northern  Securities,  184  U.  S.  199. 


No.  2104. 

Bill  by  One  State  Against  Another  to  Settle  the 
Boundary.(l) 

In  the  Supreme  Court  of  the  United  States. 
[Caption.] 

The  state  of  Missouri,  by  Robert  A.  Hatcher,  her  agent 
and  attorney,  duly  appointed  and  commissioned  in  pursuance 

(1)  In  Chisholm  v.  Georgia  (2  Dall.  419),  the  Supreme  Court  enter- 
tained an  action  in  assumpsit  against  a  state;  and  in  U.  S.  v.  North 
Carolina,  136  U.  S.  211,  an  action  of  debt.  In  Georgia  v.  Brailsford,  3 
Dall.  1,  a  jury  was  empaneled  in  the  Supreme  Court  to  determine  the 
right  of  the  state  of  Georgia,  under  the  Confiscation  Act  of  May  4, 
1782,  to  a  debt  due  by  a  citizen  of  Georgia  to  a  partnership  composed 
of  certairi  persons,  some  of  whom  were  citizens  of  South  Carolina  and 
one  of  whom  was  a  British  subject. 

There  is  nothing  to  prevent  the  Supreme  Court  from  entertaining 
common  law  cases  by  one  state  against  another.  See  U.  S.  v.  Texas, 
143  U.  S.  627.  But  in  fact  most  of  the  suits  within  the  original  juris- 
diction of  the  Supreme  Court  of  the  United  States  have  been  com- 
menced by  bill  in  equity. 
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of  law,  states  that  a  controversy  lias  arisen  between  said  state 
and  the  state  of  Kentucky,  respecting  the  boundaries  of  said 
states,  and .  the  said  state  of  Missouri  complains  that  said 
state  of  Kentucky,  since  the  first  of  January,  1857,  has  un- 
lawfiilly  claimed,  arid  exercised  jurisdiction  over  Wolf  Island, 
an  island  in  the  Mississippi  river,  forming  part  of  the  territory 
of  said  state  of  Missouri ;  that  said  states  are  severally 
bounded  at"  the  point  in  question  by  the  main  channel  of 
said  river,  and  the  island  was,  at  the  time  said  boundaries 
were  fixed,  and  still  is,  on  the  western,  or  Missouri,  side  of 
the  said  channel. 

Wherefore  plaintiff  prays  that  said  state  of  Kentucky  may 
be  made  a  defendant  to  this  bill,  and  permitted  to  answer  the 
same ;  that  upon  a  final  hearing  of  said  cause,  the  boundary 
herein  claimed  may  be  ascertained  and  established  by  the 
decree  of  this  court,  and  that  the  rights  of  possession,  juris- 
diction, and  sovereignty  of  said  state  of  Missouri  thereto  be 
quieted,  and  the  defendant  forever  enjoined  and  restrained , 
from  disturbing  said  plaintiff,  her  officers,  or  people  in  the 
full  possession  and  enjoyment  of  the  same ;  and  the  plain- 
tiff prays  such  other  and  further  relief  as  the  nature  of  the 
case  requires,  and  to  equity  belongs ;  and  plaintiff  will  ever 
pray,  etc.  R.  Y., 

Agent  and  Solicitor  for  Plaintiff. 

(1)  The  Supreme  Court  has  original  jurisdiction  in  cases  in  which  a 
state  is  a  party.  See  Constitution  of  the  United  States,  Art.  Ill,  Sec. 
2;  Judicial  Code,  Sees.  233  and  256;  Gould  &  Tucker's  Notes  to  the 
Revised  Statutes,. p.  136;  Cooley's  Const.  Law,  p.  112. 

The  general  nature  of  proceedings  in  the  Supreme  Court  of  the 
United  States  respecting  original  suits  in  equity  is  thus  stated  in 
California  v.   Southern  Pac.   R.   Co.,  157  U.   S.  259. 

"It  has  been  determined  that  the  court  will  frame  its  proceedings 
according  to  those  which  have  been  adopted  in  the  English  courts 
in  analogous  cases.,  and  that  the  rules  of  the  Court  of  Chancery  should 
govern  in  conducting  the  case  to  a  final  issue;  although  the  court  is 
not  bound  to  follow  this  practice  when  it  would  embarrass  the  case 
by  unnecessary  technicalities  or  defeat  the  purposes  of  justice." 
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No.  2105. 

Bill  for  the  Settlement  of  a  Boundary  Between  States 

(i).     (Another  Form). 
{^Captio}i\. 

To  the  Judges  of  the  Supreme  Court  of  the  United  States. 

The  State  of  Rhode  Island,  one  of  the  United  States  of 
America,  brings  this  bill  against  the  State  of  Massachusetts, 
also  one  of  the  United  States  of  America. 

And  thereupon  your  orator  complains  and  says  that  on  the 
third  day  of  November,  1621,  King  James  the  First  granted 
a  charter  to  tlie  council  of  Plymouth,  for  planting,  ruling, 
ordering,  and  governing  New  England,  in  America,  in  which 
were  described  the  boundaries  of  the  territory  so  granted,  as 
follows:   [here  describe  the  boundaries]. 

That  afterwards,  to  wit,  on  the  fourth  day  of  March,  1629, 
King  Charles  the  First  incorporated  by  letters  patent  "  The 
Governor  and  Company  of  Massachusetts  Bay,  in  New  Eng- 
land," and  the  council  at  Plymouth  conveyed  to  them  b}- 
deed  the  lands  above  described. 

Copies  of  said  charters  and  deed  are  hereto  annexed, 
marked  A,  B,  C,  respec'^ively,  and  your  orator  prays  that  they 
may  be  made  a  part  hereof,  as  your  orator  will  be  prepared 
and  prove  the  same. 

Your  orator  further  states  that  afterwards,  on  the  eighth 
day  of  July,  1763,  King  Charles  the  Second,  by  letter  patent, 
granted  a  charter  of  incorporation  to  William  Brenton,  John 
Coddington,  and  others,  by  the  name  of  "The  Governor  and 
Company  of  the  English  Colony  of  Rhode  Island  and  Provi- 
dence Plantations,  in  New  England,  in  America,"  and 
granted  and  conferred  to  the  corporation,  by  letters  patent, 
all  that  part  of  New  England,  in  America,  containing,  etc., 
bounded  on  the  north  or  northerly  by  the  aforesaid  south  or 
southerly  line  of  Massachusetts  colony  or  plantation,  etc. 

Your  orator  further  states  that  the  province  and  colony  of 
Massachusetts  Bay,  and  of  Rhode  Island  and  Providence 
Plantations,  thus  established,  continue  under  the  charts  and 


3334  THE    SUPREME  ,  COURT. 

letters  patent  aforesaid,  with  the  boundary  line  between 
them  as  aforesaid,  unchanged  until  the  fourth  day  of  July, 
I7f6,  when,  with  their  sister  colonies,  they  became  inde- 
jjendent  states  of  the  Union. 

Your  orator  further  states  that  the  true  boundary  line  be- 
tween the  State  of  Rhode  Island  and  Providenre  Plantations, 
and  the  Commonwealth  of  Massachusetts,  by  virtue  of  the 
charters  aforesaid  from  the  English  Crown,  is  £<.  line  run  east 
and  west  three  niiles  south  of  Charles  river,  or  any  or  every 
part  thereof. 

Your  orator  further  states  that  the  Commonwealth  of  Mas- 
sachusetts holds  possession  to  a  line  eight  miles  south  of 
Charles  river,  or  any  part  thereof,  and  one  that  does  not  run 
east  and  west,  but  south  of  a  west  and  north  of  a  uortheast 
course;  that  the  territory  between  this  line  and  the  one 
above  described  belongs  to  the  State  of  Rhode  Island,  and 
that  the  defendant  unjustly  withholds  the  possession  thereof 
from  her  and  exercises  acts  of  sovereignty  over  it. 

Your  orator  further  states  that  in  consequence  of  various 
disputes  and  controversies  about  the  boundary  between  the 
two  colonies,  and  subsequently  between  said  states,  numer- 
ous efforts  were  made  to  adjust  the  same ;    that  about  the 

year ,  commissioners  were  appointed  by  the  legislatures 

of  said  colonies  respectively  for  the  purpose  of  ascertaining 
and  settling  said  boiindary,  but  they  were  never  able  to  agree 
upon  or  settle  the  same. 

Your  orator  further  states  that  the  defendant  herein  claims 
that  the  boundary  line  was  settled  and  adjusted  by  said  com- 
missioners acting  for  the  two  colonies  and  under  the  au- 
thority of  the  colonies  respectively,  and  that  this  settlement 
has  been  acquiesced  in  by  the  plaintiff.  But  your  orator  states 
that  there  were  errors  in  the  proceedings  of  the  said  com- 
missioners; that  they  were  misinformed  and  mistaken  as  to 
a  monument  alleged  to  have  been  set  up  long  anterior  to  the 
appointment  of  said  commissioners,  by  Nathaniel  Woodward 
and  Solomon  Caffrey,  and  which  they  fixed  upon  and  assumed 
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to  be  on  the  boundary  line  three  miles  south  of  any  part  of 
Charles  river,  without  any  actual  survey  or  measurements, 
etc. ;  that  the  line  thus  fixed  upon  was  in  fact  eight  miles 
south  of  any  part  of  Charles  river,  and  has  always  been  ob- 
jected to  and  resisted  by  the  plaintiff,  and  never  acquiesced 
in  as  the  true  boundary  line  between  said  states ;  that  the 
agreement  of  the  said  commissioners  was  not  accepted  or 
ratified  by  the  plaintiff;  that  no  stake  or  monument  existed 
on  said  line  as  assumed  by  said  commissioners  ;  and  that  she 
never  admitted  any  line  as  the  true  boundary,  except  the  one 
called  for  by  the  charters  aforesaid. 

Wherefore  the  complainant  prays  that  the  said  defendant 
may  be  required  to  answer  the  matters  set  forth  in  this  bill ; 
that  the  northern  boundary  line  between  the  plaintiff  and 
the  state  of  Massachusetts  may,  by  the  order  and  decree 
of  this  honorable  court,  be  ascertained  and  established ;  that 
possession  and  rights  of  jurisdiction  and  sovereignty  to  the 
whole  tract  of  land,  with  the  appurtenances  mentioned,  de- 
scribed, and  granted  in  and  by  the  said  charter  or  letters- 
patent  to  the  said  colony  of  Rhode  Island  and  Providence 
Plantations,  hereinbefore  set  forth,  and  running  on  the  north 
by  an  east  and  west  line  drawn  three  miles  south  of  the 
waters  of  said  Charles  river  or  of  any  and  every  part  thereof, 
may  be  restored  and  confirmed  to  the  plaintiff;  that  the 
plaintiff  may  be  quieted  in  the  full  and  free  enjoyment 
of  her  possession,  jurisdiction,  and  sovereignty  over  the 
same,  and  the  title,  possession,  jurisdiction,  and  sovereignty 
of  Rhode  Island  and  Providence  Plantations  over  the  same 
be  confirmed  and  established  by  the  decree  of  this  court; 
and  that  the  plaintiff  may  have  such  other  and  further  re- 
lief in  the  premises  as  to  the  court  shall  seem  meet  and  con- 
sistent with  equity  and  good  conscience. 

May  it  please  your  honors  to  grant  unto  your  orator  a  writ 
of  subpoena  under  the  seal  of  this  honorable  court,  directed 
to  the  governor  and  attorney-general  of  the  state  of  Massa- 
chusetts, commanding  them,  on  a  day  certain  to  be  named 
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and  under  a  certain  penalty,  to  be  and  appear  in  this  honor- 
able court,  then  and  there  to  answer,  on  behalf  of  said  state, 
all  and  singular  the  premises,  and  on  behalf  of  said  stiate 
stand  to  perform  and  abide  such  further  order,  direction, 
and  decree  as  may  be  made  against  said  state. 

And  your  orator  will  ever  pray,  etc.  R.  X., 

Solicitor  for  Plaintiff. 

S.  X.,  of  Counsel. 

(1)  See  note  to  No.  2104. 


No.  2106. 

Bill  by  one  State  against  Another  to  settle  Boundary  (An- 
other Form). 

To  the  Honorable  Chief  Justice  and  the  Associate  Justices  of 
the  Supreme  Court  of  the  United  States : 

Plaintiff  states  that  it  is  one  of  the  union  of  states  consti- 
tuting and  forming  the  United  States  of  America ;  that  by  act 
of  Congress  approved  March  6,  1820,  it  was  admitted  into  the 
union  of  states  upon  an  equal  footing  with  the  original  states 
in  all  respects  whatsoever;  that  it  is  provided  by  the  act  of 
admission  that  said  state  shall  consist  of  all  territory  included 
within  the  following  boundaries,  to  wit : 

"Beginning  in  the  middle  of  the  Mississippi  river,  on  the 
parallel  of  thirty-six  degrees  north  latitude;  thence  west  alor\g 
that  parallel  of  latitude  to  the  San  Francois  river; 
thence  up  and  following  the  course  of  that  river,  in  the 
middle  of  the  main  channel  thereof,  to  the  parallel  of  lati- 
tude thirty-six  degrees  and  thirty  minutes;  thence  west  along 
the  same  to  a  point  where  the  said  parallel  is  intersected  by 
a  meridian  line  passing  through  the  middle  of  the  mouth  of 
the  Kansas  river,  where  the  same  empties  into  the  Missouri 
river;  thence  from  the  point  aforesaid,  north  along  the  said 
meridian  line,  to  the  intersection  of  the  parallel  of  latitude  which 
passes  through  the  rapids  of  the  river  Des  Moines,  making  the 
said  line  to  .correspond  with  the  Indian  boundary  line ;  thence 
east  from  the  point  of  intersection  last  aforesaid,  along  the  said 
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parallel  of  latitude,  to  the  middle  of  the  channel  of  the  main 
fork  of  the  said  river  Des  Moines ;  thence  down  and  along  the 
middle  of  the  main  channel  of  the  said  river  Des  Moines,  to 
the  mouth  of  the  same,  where  it  empties  into  Mississippi  river ; 
thence  due  east  to  the  middle  of  the  main  channel  of  the  Mis- 
sissippi river;  thence  down  and  following  the  course  of  the 
Mississippi  river,  in  the  middle  of  the  main  channel  thereof,  to 
the  place  of  beginning  :  Provided,  That  said  state  shall  ratify 
the  boundaries  aforesaid :  (a)  And  provided  also,  That  the  said 
state  shall  have  concurrent  jurisdiction  on  the  river  Mississippi, 
and  every  other  river  bordering  on  the  said  state,  so  far  as  the 
said  river  shall  form  a  common  boundary  to  the 
said  state  and  any  other  state  or  states,  now  or 
hereafter  to  be  formed  and  bounded  by  the  same 
— such  rivers  to  be  common  to  both ;  and  •  that  the  river 
Mississippi,  and  the  navigable  rivers  and  waters  leading  to  the 
same,  shall  be  common  highways,  and  forever  free,  as  well  to 
the  inhabitants  of  the  said  state  as  to  other  citizens  of  the 
United  States,  without  any  tax,  duty,  impost,  or  toll  therefor 
imposed  by  the  said  state." 

PlaintifJ  further  states  that  by  an  act  of  the  Senate  and 
House  of  Representatives  of  the  United  States  of  America  in 
Congress  assembled  the  boundary  line  of  said  state  was  to  a 
certain  extent  changed  in  this,  to  wit,  that  all  that  part  of  a  strip 
of  territory  lying  between  the  Missouri  river  and  west  of  a 
meridian  line  passing  through  the  middle  of  the  mouth  of  the 
Kansas  river  where  the  same  empties  into  the  Missouri  river, 
thence  north  along  said  meridian  line  to  the  intersection  of 
the  parallel  of  latitude  which  passes  through  the  rapids  of  the 
river  Des  Moines,  as  provided  for  by  said  act  as  follows : 

"Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled.  That 
when  the  Indian  title  to  all  the  lands  lying  between  the  state  of 
Missouri  and  the  Missouri  river  shall  be  extinguished,  the  ju- 
risdiction over  said  lands  shall  be  hereby  ceded  to  the  state  of 
Missouri,  and  the  western  boundary  of  said  state  shall  be  then 
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extended  to  the  Missouri  river,  reserving  to  the  United  States 
the  original  right  of  soil  in  said  lands  and  of  disposing  of  the 
same :  Provided,  That  this  act  shall  not  take  effect  until  the 
President  shall,  by  proclamation,  declare  that  the  Indian  title  to 
said  lands  has  been  extinguished ;  nor  shall  it  take  effect  until 
the  state  of  Missouri  shall  have  assented  to  the  provisions  of 
this  act." 

The  plaintiff  further  states  that  after  the  enactment  of  the 
aforementioned  act  by  Congress,  the  President  of  the  United 
States,  by  proclamation,  declared  that  the  Indian  title  of  said 
lands  had  been  extinguished,  and  the  state  of  Missouri,  after 
the  passage  thereof,  duly  and  legally  assented  to  the  provisions 
of  said  act. 

The  plaintiff  states  that  in  February,  1831,  the  state  of  Mis- 
souri, by  act  of  its  legislature,  petitioned  the  Congress  of  the 
United  States  to  alter  and  extend  its  boundary  line  so  as  to  in- 
clude all  that  tract  of  land  lying  on  the  north  side  of  the  Mis- 
souri river  and  west  of  the  then  boundary  line,  so  that  the 
same  shall  be  bounded  on  the  south  by  the  middle  of  the  main 
channel  of  the  Missouri  river  and  on  the  north  by  the  then 
present  northern  boundary  line  when  the  same  is  continued  in 
a  right  line  to  the  west  to  the  middle  of  the  main  channel  of 
the  Missouri  liver;  the  above  tract  of  land  having  been  pre- 
viously held  by  the  Kansas,  lowas,  Sac,  Foxes,  and  other  In- 
dian tribes,  but  which  had  been  at  the  time  of  the  request  of  the 
plaintiff  herein  to  the  Congress  of  the  United  States  for  annex- 
ation duly  and  legally  ceded  by  said  Indian  tribes  to  the  govern- 
ment of  the  United  States  by  treaty  known  as  the  treaty  of 
Prairie  du  Chien. 

The  object  of  this  plaintiff  in  its  memorial  to  the  Congress 
of  the  United  States  for  the  addition  of  said  territory,  which , 
was  a  strip  of  land  about  one  hundred  miles  long,  running 
north  from  the  mouth  of  the  Kansas  river  to  the  north  line  of 
the  state  and  east  of  the  main  channel  of  the  Missouri  river, 
was  that  as  the  Missouri  was  the  only  great  highway  of  that 
region  of  the  state  and  could  not  be  reached  by  a  country  in- 
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habited  by  Indians,  and  being  without  roads,  a  cession  to  this 
plaintiff  was  necessary  and  proper.  By  the  act  of  June  7,  1836, 
the  request  of  the  state  of  Missouri  was  granted  and  it  was 
ceded  all  jurisdiction  over  the  lands  lying  between  its  then 
western  line  and  the  Missouri  river,  making  said  river  its  west- 
ern boundary. 

Plaintiff  further  states  that  the  defendant,  the  state  of  Ne- 
braska, is  a  member  of  the  union  of  states  constituting  and 
forming  the  United  States  of  America;  that  it  was  admitted 
into  the  union  by  an  act  of  the  Senate  and  House  of  Represen- 
tatives of  the  United  States  of  America  in  Congress  assembled, 
and  approved  on  the  19th  day  of  April,  1864;  that  said  act  of 
admission  into  the  union  provides  the  following  boundaries  for 
said  state,  to  wit :  "Commencing  at  a  point  formed  by  the 
intersection  of  the  western  boundary  of  the  state  of  Missouri 
with  the  fortieth  degree  north  latitude;  extending  thence  due 
west  along  said  fortieth  degree  north  latitude  to  a  point  formed 
by  its  intersection  with  the  25th  degree  of  longitude  west  from 
Washington;  thence  north  along  said  twenty-fifth  degree  of 
longitude  tq  a  point  formed  by  its  intersection  with  the  forty- 
first  of  north  latitude ;  thence  west  along  said  forty-first  degree 
of  north  latitude  to  a  point  formed  by  its  intersection  with  the 
27th  degree  of  longitude  west  from  Washington ;  thence  north 
along  said  27th  degree  of  west  longitude  to  a  point  formed  by 
its  intersection  with  the  forty-third  north  latitude ;  thence  east 
along  said  forty-third  degree  north  latitude  to  the  Reya  Paha 
river ;  thence  down  the  middle  of  the  channel  of  said  river,  with 
its  meanderings  to  its  junction  with  the  Niobrara  river ;  thence 
down  the  middle  of  the  channel  of  said  river  following  the 
meanderings  thereof,  to  its  junction  with  the  Missouri ;  thence 
down  the  middle  of  the  channel  of  said  Missouri  river,  and 
following  the  meanderings  thereof  to  the  place  of  beginning." 

Plaintiff  further  states  that  by  the  act  of  Congress  admitting 
the  state  of  Nebraska  into  the  union  of  states  and  the  act  of 
Congress  approved  June  7,  1836,  extending  the  jurisdiction 
and  territory  of  the  state  of  Missouri,  the  boundary  line  be- 
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tween  said  states,  the  plaintiff  and  defendant,  is  the  middle  of 
the  channel  of  the  Missouri  river,  following  the  tneanderings 
thereof. 

Plaintiff  further  states  that  at  the  time  of  admission  of  plain- 
tiff and  defendant  into  the  union  the  land  bordering  on  each 
side  of  the  Missouri  river  was  wild,  swampy,  uninhabited,  and 
uncultivated;  that  it  contained  a  large  number  of  sloughs, 
marshes,  and  was  at  nearly  all  times  of  the  year  covered  with 
water,  which  rendered  it  totally  useless  for  agricultural  and 
other  useful  purposes.  At  said  time  and  for  a  long  time  there- 
after the  channel  of  said  river  was  continually  changing  from 
place  to  place,  caused  at  times  by  the  force  of  accretions  and 
deposits  along  the  banks  thereof  and  by  a  constant  carrying 
away  of  the  opposite  bank  or  by  a  sudden  change  during  times 
of  high  water,  when  the  land  upon  each  side  of  said  river  for 
several  miles  was  totally  submerged  and  overflowed. 

Plaintiff  further  states  that  the  counties  of  Atchison,  Mis- 
souri, and  Nemaha,  Nebraska,  are  situated  on  opposite  sides  of 
the  said  Missouri  river;  that  in  the  spring  and  summer  of  1867 
the  current  or  main  channel  of  said  river  assumed  a  perma- 
nent course  along  its  west  bluff  or  along  the  bluff  in  the  state 
of  Nebraska,  leaving  a  large  body  of  land,  to  wit,  about  16,000 
acres,  to  the  east  thereof  on  the  Missouri  side,  which  said  land 
is  situated  south  and  west  of  the  water's  edge  of  said  Missouri 
river  at  the  time  of  the  admission  of  plaintiff  and  defendant 
into  the  union,  commencing  at  a  point  on  the  Iowa  line  between 
the  states  of  Missouri  and  Iowa,  about  the  middle  of  the  north 
line  of  the  northeast  quarter  of  section  34,  township  67,  range 
43,  west  of  the  fifth  principal  meridian,  running  in  a  meander- 
ing course,  south  and  east,  through  the  west  half  of  section  35, 
the  north  half  and  east  half  of  section  2,  the  southwest  quarter 
of  section  i,  the  north  half  of  section  12,  to  the  range  line; 
thence  south  in  its  meanderings  along  said  range  lines  between 
ranges  42  and  43  to  the  southwest  comer  of  section  18,  town- 
ship 66,  range  42 ;  thence  easterly  and  northerly  across  the 
southwest  quarter  of  said  section  18  and  the  east  half  of  said 
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section  i8;  thence  north  in  its  meanderings  across  the  east  half 
of  section  7  and  the  southeast  quarter  of  section  6 ;  thence  east- 
ward in  its  meanderings  and  sUghtly  to  the  north  across  the 
north  half  of  section  5  ;  thence  south  and  east  across  the  north 
and  east  half  of  section  4 ;  thenca  south  on  the  section  line  be- 
tween sections  9  and  10  to  about  the  center  of  the  west  line  of 
the  northwest  quarter  of  section  10;  thence  southeasterly  across 
said  north  quarter  section  and  the  southwest  quarter  of  section 
10;  thence  south  across  the  west  half  of  section  15,  township 
66,  range  42 ;  thence  southwesterly  across  the  west  half  of  sec- 
tion 22,  meandering  westerly  into  the  southeast  quarter  of  sec- 
tion 21 ;  thence  southwesterly  across  said  southeast  quarter  sec- 
tion into  and  across  the  northwest  quarter  of  section  28,  the 
northeast  quarter  of  section  29,  the  southwest  quarter  of  section 
29,  into  and  across,  in  a  southwesterly  direction,  the  southwest 
quarter  of  section  30,  where  it  strikes  the  present  low-water 
edge  of  said  Missouri  river  at  a  point  on  the  south  line  of  said 
section  30,  township  66,  range  42,  Atchison  county,  Missouri, 
all  of  which  is  shown  by  "Exhibit  A,"  filed  herewith. 

Plaintiff  further  states  that  on  account  of  the  peculiar  con- 
dition of  the  land  bordering  upon  each  side  of  the  river  between 
the  counties  of  Atchison,  Missouri,  and  Nemaha  county,  Ne- 
braska, at  the  time  of  the  admission  of  the  plaintiff  and  defend- 
ant into  the  union  and  for  a  long  time  thereafter,  and  on  ac- 
count of  the  uncertain,  peculiar,  and  changeable  disposition  of 
said  river  and  its  main  channel,  the  exact  boundary  line  be- 
tween said  states  was  not  permanently  fixed  and  in  no  condition 
to  be  fixed  and  determined  under  and  according  to  the  acts  of 
admission  of  this  plaintiff  and  this  defendant  into  the  union 
until  said  river  assumed  its  present  main  channel  and  course 
in  the  spring  and  summer  of  1867. 

That  since  said  river  has  assumed  its  present  course  the  chan- 
nel between  the  counties  of  Atchison,  Missouri;  and  Nemaha, 
Nebraska,  in  the  spring  and  summer  of  1867,  the  land  on  the 
Missouri  side,  in  the  Missouri  bottoup,  and  in  Atchison  county, 
M  issouri,  has,  by  constant  draining  and  filling  up,  become  sub- 


3342  THE    SUPREME    COURT. 

ject  to  a  high  state  of  cultivation  and  is  now  inhabited  by  a 
large  number  of  persons. 

Plaintiff  further  states  that  on  account  of  the  channel  of  the 
Missouri  river  assuming  its  present  course  and  position  the  in- 
habitants, residents,  and  land-owners  on  the  Missouri  side  of 
said  river  are  at  a  loss  to  know  whether  they  belong  to  and  are 
under  the  jurisdiction  of  the  state  of  Nebraska,  the  defendant 
herein,  or  the  jurisdiction  of  the> state  of  Missouri,  the  plain- 
tiff herein. 

Plaintiff  further  states  that  it  is  entitled  to  jurisdiction  over 
all  the  land  hereinbefore  described  east  and  north  of  said  river 
in  Atchison  county,  and  that  said  territory  belongs  to  it  under 
and  by  virtue  of  the  act  of  the  Congress  of  the  United  States 
apiDroved  June  7,  1836,  extending  its  jurisdiction  and  boundary 
line  as  aforesaid,  and  that  said  territory  so  described  legally 
and  properly  belongs  to  this  plaintiff. 

Plaintiff  further  states  that  the  defendant  herein,  the  state 
of  Nebraska,  claims  jurisdiction  over  said  land  or  a  part  there- 
of, the  exact  amount  of  which  this  plaintiff  has  no  sufficienr 
knowledge  upon  which  to  form  a  belief,  and  that  said  defend- 
ant claims  said  land  by  virtue  of  the  act  of  Congress  admittirvg 
it  into  the  union  of  states. 

Plaintiff  further  states  that  it  is  highly  important  to  tlie 
states  of  Missouri  and  Nebraska  that  the  question  of  boundary 
be  speedily  and  finally  settled;  that  heretofore  the  peace  of 
the  people  of  the  states  of  Missouri  and  Nebraska,  and  es- 
pecially in  the  county  of  Atchison,  Missouri  and  Nemaha,  Ne- 
braska, have  been  seriously  disturbed  in  consequence  of  fre~ 
quent  conflicts  of  jurisdiction  arising  from  differences  of  opin- 
ion as  to  the  location  of  the  state  line  between  said  counties. 

Plaintiff  further  states  that  the  controversy  herein  involves 
question  of  jurisdiction  and  sovereignty,  and  that  the  state  of 
Missouri  has  no  adequate  relief  at  law. 

Wherefore  this  plaintiff  prays  that  the  state  of  Nebraska 
be  required  to  answer  the.  matters  and  the  things  herein  set 
forth,  and  that  upon  a  final  hearing  the  boundary  between  this 
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plaintiff,  the  state  of  Missouri,  and  the  state  of  Nebraska  be 
by  order  and  decree  of  this  court  ascertained  and  established; 
that  the  right  of  possession,  jurisdiction,  and  sovereignty  of  the 
state  of  Missouri  to  all  the  territory  east  and  north  of  the  center 
of  the  main  channel  of  the  Missouri  river  running  between  this 
plaintifif  and  this  defendant  at  the  present  time  be  restored  to 
the  state  of  Missouri,  and  that  this  plaintiff  be  quieted  in  her 
title  thereto,  and  that  the  defendant,  the  state  of  Nebraska,  be 
forever  enjoined  and  restrained  from  disturbing  said  state  of 
Missouri  in  the  full  enjoyment  and  possession  of  said  land  and 
territory,  and  that  such  other  and  further  relief  may  be  granted 
js  the  nature  of  the  case  may  require. 

The  State  of  Missouri, 
By  Lon  V.  Stephens,  Governor. 
Edward  C.  Crow, 

Attorney  General  of  Missouri. 

(1)  Taken  from  the  record  in  Missouri  v.  Nebraska,  196  U.  S.  23;* 
decree  in  197  U.  S.  577. 


No.  2107. 

Bill  by  a  State  to  Enjoin  an  Unlawful  Combination  or  Trust. 

To  the  fudges  of  the  Supreme  Court  of  the  United  States  of 
America. 

Your  oratrix,  the  state  of  Washington,  Complainant,  by  W. 
B.  Stratton,  Attorney  General,  brings  this  its  bill  of  ccfmplaint 
against  the  Northern  Securities  Company,  a  Corporation,  the 
Great  Northern  Railway  Company,  a  Corporation,  and  the 
Northern  Pacific  Railway  Company,  a  Corporation,  and  al- 
leges : 

First.  That  by  tin  act  of  Congress  entitled  "An  Act  to  pro- 
vide for  the  division  of  Dakota  into  two  states,  and  to  enable 
the  people  of  North  Dakota,  South  Dakota,  Montana  and 
Washington  to  form  constitutions  and  state  governments  and 
to  be  admitted  into  the  union  on  an  equal  footing  with  the 
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original  states,  and  to  make  donations  of  public  lands  to  such 
states,"  approved  Feburary  22nd,  1889,  the  said  state  of  Wash- 
ington was  admitted  into  the  union  upon  an  equal  footing 
with  the  original  states. 

Second.  That  said  Northern  Securities  Company  is  a  cor- 
poration organized  as  hereinafter  alleged,  under  and  by  virtue 
of  the  laws  of  the  state  of  New  Jersey,  and  is  a  citizen  there- 
of. 

That  the  Northern  Pacific  Railway  Company  is  a  corpora- 
tion organized  and  existing  as  hereinafter  alleged,  under  and 
by  virtue  of  the  laws  of  the  state  of  Wisconsin,  and  is  a  citizen 
thereof. 

"That  the  Northern  Pacific  Railway  Company  is  a  corporation 
organized  and  existing  as  hereinafter  alleged,  under  and  by  vir- 
tue of  the  laws  of  the  state  of  Wisconsin,  and  is  a  citizen 
thereof. 

Third,  (o)  That  by  the  said  Act  of  Congress  of  February 
22nd,  1889,  and  by  various  other  acts  of  Congress,  the  United 
States  donated  to  the  state  of  Washington  from  the  public  do- 
main, large  quantities  of  land  situated  within  said  state  and  of 
the  value  of  several  millions  of  dollars ;  that  said  state  has  now 
left  and  undisposed  of  more  than  two  million  acres  of  said 
lands  of  the  value  of  more  than  forty  million  dollars  ($40,000,- 
000),  much  of  which  said  land  is  located  in  the  territory  trav- 
ersed by  the  railroads  of  the  Great  Northern  and  Northern 
Pacific . Railway  Companies,  as  hereinafter  alleged;  that  the 
value  of  said  land  and  the  salability  thereof  depends  in  very 
large  measure  upon  having  free,  uninterrupted  and  open  com- 
petition in  passenger  and  freight  rates  over  the  lines  of  railway 
owned  and  operated  by  said  Great  Northern  and  Northern  Pa- 
cific Railway  Companies. 

That  many  of  said  lands  are  vacant  and  unsettled,  and  lo- 
cated in  regions  not  at  present  reached  by  railway  lines  and  de- 
pend for  settlement  upon  the  construction  of  lines  in  the  future ; 
that  it  has  heretofore  been  the  practice  of  the  said  Great  North- 
em  and  Northern  Pacific  Railway  Companies,  respectively,  to 
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extend  spur  lines  into  territory  adjacent  to  each  of  said  roads, 
as  well  as  into  new  territory,  for  the  purpose  of  developing 
such  territory  as  well  as  to  obtain  traffic  therefrom ;  that  such 
new  lines  have  been  built  in  the  past  very  largely  by  reason  of 
the  rivalry  heretofore  existing  between  said  companies  for  ex- 
isting as  well  as  new  business ;  that  under  the  consolidation  and 
unity  of  control  hereinafter  set  forth,  such  rivalry  will  cease 
and  many  of  the  lands  now  ownfd  by  the  state  of  Washington 
will  not  be  reached  by  railroads  for  years  to  come,  if  at  all,  ow- 
ing to  such  combination  and  consolidation  removing  all  rivalry 
and  competition  between  said  companies;  that  the  settlement 
and  occupation  of  said  lands  will  add  very  Much  to  their  value, 
and  such  occupation  will  depend  entirely  upon  the  accessibility 
of  railway  lines  and  transportation  facilities  for  marketing  the 
produce  raised  thereon ;  that  if  said  lands  are  sold  and  become 
occupied,  they  will  add  very  largely  to  the  taxable  value  of 
the  property  of  said  state,  and  that  said  lands  can  not  be  sold 
or  the  income  of  said  state  increased  thereby  without  the  con- 
struction of  railroad  lines  to,  or, adjacent  to,  the  same. 

(b)  That  the  state  of  Washington  is  now,  and  for  many 
years  past  has  been,  the  owner  of  and  continuously  maintained 
within  its  limits  an  educational  institution  for  the  benefit  of 
its  citizens,  known  as  the  university  of  Washington;  also  two 
hospitals  for  the  insane  within  its  territorial  limits ;  also  three 
normal  schools  for  the  education  of  teachers  within  its  terri- 
torial limits ;  also  a  state  penitentiary  located  at  Walla  Walla 
within  said  state;  also  a  school  for  defective  youth  located  at 
Vancouver  in  said  state;  also  a  reform  school  located  at  Che- 
halis  in  said  state;  also  a  soldiers'  home  located  at  Orting  with- 
in said  state. 

That  for  many  years  past  the  state  of  Washington  has  con- 
tinuously maintained  and  supported  each  of  said  institutions, 
and  in  the  care,  maintenance  and  management  thereof  has  been 
compelled  to  and  in  the  future,  of  necessity,  will  annually  pur- 
chase large  quantities  of  supplies  for  said  institutions,  including 
provisions,  clothing  and  fuel,  a  great  portion  of  which  the  said 
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state  of  Washington  is  compelled  to  ship  over  the  different  lines 
of  railway  owned  and  operated  by  the  Great  Northern  Railway 
Company  and  the  Northern  Pacific  Railway  Company,  and  will 
annually  pay  to  each  of  said  Railway  Companies  large  sums  of 
money  for  the  transportation  over  said  lines  of  railway,  of 
persons  taken  to  the  various  institutions  above  named. 

That  the  state  of  Washington  is  compelled  to  expend  an- 
nually more  than  five  hundred  thousand  dollars  ($500,000)  in 
the  operation  and  maintenance  of  said  public  institutions,  most 
of  which  sum  is  raised  by  general  taxation  upon  the  lands  and 
other  property  of  the  citizens  of  said  state  and  situated  therein; 
that  the  amount  of  taxes,  which  said  state  can  collect  and  the 
successful  maintenance  of  its  said  public  institutions,  as  well  as 
the  performance  of  its  governmental  functions  or  affairs,  de- 
pends largely  upon  the  value  of  the  real  and  personal  property 
situated  within  its  territorial  limits  and  the  general  prosperity 
and  business  success  of  its  citizens ;  that  the  value  of  said  real 
and  personal  property  of  the  citizens  of  said  state,  as  well  as 
their  business  success  and  general  prosperity,  depend  very 
largely  upon  maintaining  in  said  state,  free,  open  and  unre- 
stricted competition  between  the  railway  lines  of  the  Great 
Northern  and  Northern  Pacific  Railway  Companies  respective- 
ly, within  said  state. 

Fourth.  Your  oratrix  further  alleges,  that  immense  quanti- 
ties of  wheat  and  other  products  are  shipped  annually  from 
Spokane  and  other  competitive  points  within  the  state  of  Wash- 
ington, and  all  on  the  lines  of  railway  of  the  Great  Northern 
and  Northern  Pacific  Railway  Companies,  hereinafter  referred 
to,  to  the  cities  of  Seattle,  Everett,  Snohomish,  Whatcom,  Fair- 
haven,  Sumas,  Blaine  and  other  cities  along  the  lines  of  said 
railways  within  said  state;  that  enormous  quantities  of  mer- 
chandise, timber  and  other  products  have  been,  and  will  con- 
tinue to  be,  shipped  annually  over  said  lines  of  railway  between 
the  cities  of  Spokane,  Seattle,  Everett,  Snohomish,  Whatcom, 
Fairhaven,  Sumas,  Blaine  and  various  other  cities  and  villages 
along  said  lines  of  railway  situated  within  said  state,  and  which 
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are  purchased  and  used  annually  by  the  people  thereof ;  that  the 
residents  of  said  state  annually  ship  hundreds  of  millions  of 
feet  of  lumber  and  large  amounts  of  shingles,  fruit  and  other 
commodities  over  each  of  said  lines  of  railway  from  points  in 
said  state  to  points  along  the  lines  of  said  railway  companies 
in  the  states  of  Idaho,  Montana,  the  Dakotas  and  Minnesota; 
that  a  large  amount  of  such  products  are  ultimately  consigned 
from  points  in  the  state  of  Washington  to  divers  cities  situated 
in  the  eastern  states  of  the  United  States,  over  lines  of  railway 
connecting  with  said  Great  Northern  and  Northern  Pacific 
lines  of  railway ;  that  the  competition  in  both  freight  and  pas- 
senger traffic  to  and  from  said  places  has  always  been  sharp 
and  active  between  said  railway  companies,  and  has  secured  to 
residents  of  the  state  of  Washington,  and  to  the  state  of  Wash- 
ington itself,  much  lower  rates  for  both  freight  and  passen- 
gers than  would  otherwise  have  been  obtained  or  than  will  and 
can  be  obtained  in  case  the  consolidation  or  unity  of  control 
and  management  of  the  Great  Northern  and  Northern  Pacific 
Railway  Companies,  hereinafter  alleged,  is  not  enjoined  as 
herein  prayed. 

Fifth.  That  the  Great  Northern  Railway  Company  is  a 
corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  ol  Minnesota,  to  wit:  Under  an  act  duly 
passed  by  the  territory  of  Minnesota,  entitled,  "  An  Act  to  in- 
corporate the  Minneapolis  and  St.  Cloud  Railroad  Company," 
approved  March  first,  A.  D.  1856,  and  various  subsequent  acts 
of  the  legislature  of  the  state  of  Minnesota  amendatory  thereof 
and  supplemental  thereto;  that  on  the  i6th  day  of  September, 
A.  D.  1889,  the  corporate  name  of  said  company,  originally 
being  the  Minneapolis  &  St.  Cloud  Railroad  Company,  was 
duly  changed  to  the  Great  Northern  Railway  Company;  that 
during  the  year  1889,  said  railway  company  caused  to  be 
constructed  a  line  of  railway  situated  in  Minnesota,  extending 
from  St.  Cloud  to  Hinckley,  a  distance  of  approximately 
eighty-five  .(85)  miles,  and  immediately  conveyed  the  same  to 
the  St.  Paul,  Minneapolis  &  Manitoba  Railway  Company,  a 
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corporation  also  organized  under  and  by  virtue  of  the  laws  of 
the  state  of  Minnesota,  hereinafter  referred  to  as  the  Manitoba 
Company;  that  said  Manitoba  Company,  pripr  to  the  ist  day 
of  February,  1890,  built,  purchased  and  put  in  operation  va- 
rious lines  of  railway  within  the  state  of  Minnesota,  as  well  as 
the  states  of  North  Dakota,  Montana,  Idaho  and  Washing- 
ton, connecting  by  rail  the  cities  of  Seattle,  Spokane  and  va- 
rious cities  and  villages  within  said  state  of  Washington  with 
each  other,  and  with  the  cities  of  St.  Paul  and  Minneapolis 
in  the  state  of  Minnesota,  and  divers  other  cities 
and  villages  along  the  lines  of  said  railway  com- 
panies between  Seattle  in  the  state  of  Washington,  and  St. 
Paul  and  Minneapolis  in  the  state  of  Minnesota;  that  on  the 
1st  day  of  February,  A.  D.  1890,  said  Manitoba  Railway 
Company  leased  to  the  Great  Northern  Railway  Company  for 
a  period  of  nine  hundred  and  ninety-niije  (999)  years,  all  of 
the  lines  of  railway,  including  the  rolling  stock  then  owed  and 
controlled  by  said  Manitoba  Company ;  that  since  said  date  the 
Great  Northern  Railway  Company  has  continued  to  and  does 
now,  control,  operate  and  maintain  each  and  all  of  said  lines  as 
one  complete  railroad  system  and  thereby  became  and  contin- 
ued to  be  a  corporation  subject  to  the  laws,  regulations  and 
provisions  of  the  said  state  of  Washington  relating  to  railway 
or  railroad  corporations,  including  those  provisions  of  the  con- 
stitution of  said  state  hereinafter  specifically  pleaded  or  referred 
to ;  that  since  said  date  the  Great  Northern  Railway  Company 
has  constructed  divers  subsidiary  lines  of  railway  running  to 
divers  villages  and  cities  in  the  states  last  above  named  connect- 
ing the  same  with  the  main  line  of  said  railway,  hereinbefore 
described,  and  as  a  part  of  its  system  of  railways  has,  since 
the  date  last  aforesaid,  constructed  divers  lines  of  railway  run- 
ning in  an  easterly  and  southeasterly  direction  across  the  state 
of  Minnesota,  and  now  owns  all  of  the  capital  stock  of  the 
Eastern  Minnesota  Railway  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Minnesota  and  which  owns  and 
operates  a  line  of  railway  extending  from  the  cities  of  St.  Paul 
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and  Minneapolis  to  Duluth,  in  the  said  state,  and  by  virtue 
of  the  ownership  of  such  stock,  dictates  the  policy  of  said  rail- 
way company,  controls  its  line  of  railway,  and  actually  operates 
the  same  as  a  part  of  the  Great  Northern  system;  that  all  of 
said  railways  and  railway  lines  are  operated  and  controlled  by 
and  form  a  complete  system  under  the  name  of  the  Great 
Northern  Railway  Company. 

That  the  charter  of  said  Great  Northern  Railway  Company 
provides  as  follows :  "That  all  of  the  affairs  and  business  of 
said  company  shall  be  conducted  by  or  under  the  direction  of 
a  board  of  directors,  and  they  are  authorized,  for  the  purposes 
specified  in  this  act,  to  make  and  establish  regulations  and  by- 
laws, and  to  do  all  things  necessary  to  be  done  and  not  in- 
consistent with  the  constitution  and  laws  of  the  United  States 
or  the  laws  of  this  territory,  or  this  act." 

Your  oratrix  further  alleges  that  the  board  of  directors  of 
said  Great  Northern  Railway  Company,  at  the  time  of  the  or- 
ganization of  the  Northern  Securities  Company,  hereinafter 
referred  to,  to  wit,  on  or  about  the  13th  day  of  November, 
1 90 1,  was,  and  now  is,  composed  of  the  following  named  per- 
sons, to  wit :  James  J.  Hill,  James  N.  Hill,  Samuel  Hill,  Wil- 
liam P.  Clough,  Edward  Sawyer,  M.  D.  Grover,  Jacob  H. 
Schiff  and  Henry  W.  Cannon ;  and  at  said  date  the  managing 
or  executive  officers  of  said  corporation  were  and  now  are  as 
follows:  President,  James  J.  Hill;  vice  president,  William  P. 
Clough ;  secretary  and  assistant  treasurer,  E.  T.  Nichols.  That 
on  said  last  named  date  said  Great  Northern  Railway  Company 
had  issued,  and  there  was  then  outstanding,  a  total  of  one  hun- 
dred and  twenty-five  million  dollars,  par  value,  of  the  capital 
stock  of  said  corporation,  and  your  oratrix  is  informed  and  be- 
lieves, and  upon  information  and  belief  alleges,  that  said  James 
J.  Hill  was  on  said  last  named  date  the  owner  or  in  possession 
and  control  of,  or  had  subject  to  his  direction  and  disposition, 
more  than  a  majority  of  said  capital  stock  so  outstanding. 

Sij:;tk.  That  for  upwards  of  ten  (10)  years  prior  to  1893 
the  Northern  Pacific  Railroad  Company,  a  corporation  organ- 
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ized  under  and  pursuant  to  an  act  of  Congress  of  the  United 
States,  owned  and  operated  a  line  of  railway  between  the  city 
of  Ashland,  in  the  state  of  Wisconsin,  extending  west  from  the 
city  of  Ashland,  in  the  state  of  Wisconsin,  across  the  state  of 
Minnesota,  to  Fargo,  in  the  state  of  North  Dakota,  and  another 
line  of  railway  extending  from  the  cities  of  Minneapolis  and  St. 
Paul,  in  the  state  of  Minnesota,  to  said  city  of  Fargo,  and  an 
additional  line  of  railway  forming  a  part  of  the  general  system, 
from  Fargo,  in  the  state  of  North  Dakota,  westward  across 
the  states  of  North  Dakota,  Montana,  Idaho  and  Washington, 
to  Seattle,  on  Puget  Sound,  aggregating  about  four  thousand 
five  hundred  (4,500)  miles  of  railway. 

Seventh.  That  the  Northern  Pacific  Railway  Company  is 
now  and  for  upwards  of  five  (5)  years  last  past  has  been, 
a  corporation  organized  under  and  by  virtue  of  the  laws  of 
the  state  of  Wisconsin,  s^id  corporation  being  organized  dur- 
ing the  year  1895 ;  that  since  said  last  named  date  it  has  con- 
tinued to  operate  its  system  of  railways  within  the  state  of 
Washington,  and  thereby  became  and  continued  to  be  a  corpo- 
ration subject  to  the  laws,  regulations  and  provisions  of  the 
said  state  relating  to  railway  or  railroad  corporations,  includ- 
ing those  provisions  of  the  constitution  of  the  state  of  Wash- 
ington hereinafter  specifically  pleaded  or  referred  to. 

That  under  the  charter  or  articles  of  incorporation  of  said 
Northern  Pacific  Railway  Company,  the  powers  of  said  com- 
pany are  delegated  to  and  exercised  by  a  board  of  fifteen  di- 
rectors; that  during  the  month  of  April,  1901,  the  following 
named  persons  constituted  and  now  are  the  members  of  the 
board  of  directors  of  said  last  named  company:  James  J. 
Hill,  Robert  Bacon,  George  F.  Baker,  E.  H.  Harriman,  H. 
McK.  Twombly,  Brayton  Ives,  D.  Willis  James,  John  S.  Ken- 
nedy, Daniel  S.  Lament,  Charles  S.  Mellen,  Samuel  Rea, 
William  Rockefeller,  Charles  Steele,  James  Stillman  and  Eben 
B.  Thomas.  That  on  the  13th  day  of  November,  1901,  J. 
Pierpont  Morgan,  with  certain  other  persons  to  your  oratrix 
unknown,  but  who  were  acting  with  said  Morgan,  owned  and 
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had  ill  their  possession,  or  held  under  and  subject  to  their  con- 
trol and  disposition,  upwards  of  eighty-five  (85)  per  cent,  of 
the  total  capital  stock  of  said  Northern  Pacific  Railway  Com- 
pany then  outstanding.  That  the  total  amount  of  capital  stock 
of  said  Northern  Pacific  Railway  Company  then  issued  and 
outstanding  amounts  to  one  hundred  and  fifty-five  millions  of 
dollars,  par  value,  seventy-five  millions  of  dollars  of  which  was 
preferred  stock  subject  to  retirement  as  provided  by  the  ar- 
ticles of  incorporation  and  agreement  under  which  the  same 
was  issued. 

That  during  the  year  1893,  the  said  Northern  Pacific  Rail- 
road Company  became  insolvent,  and  all  of  the  property  of 
said  last  named  company,  of  whatever  kind  or  character,  was 
duly  placed  in  the  hands  of  receivers  appointed  for  that  pur- 
pose by  the  Circuit  Court  of  the  United  States  for  the  eastern 
District  of  Wisconsin ;  and  thereafter  in  proceedings  ancillary 
thereto,  by  the  various  Circuit  Courts  of  the  United  States  in 
whose  jurisdiction  said  property  was  located;  that  after  the 
organization  of  said  Northern  Pacific  Railway  Company,  it 
duly  purchased  and  became  the  owner  of  the  entire  railroad 
properties  and  railway  lines,  including  the  right  of  way,  rolling 
stock  and  capital  stock  formerly  owned  by  the  Northern  Pa- 
cific Railroad  Company,  and  immediately  thereafter  entered 
into  the  possession  thereof,  and  at  all  times  since  has  contin- 
uously owned  and  operated  each  and  all  of  said  lines  of  railway 
so  situated  within  the  state  of  Washington,  and  which  con- 
nect the  cities  of  Spokane,  Seattle  and  Tacoma  and  various 
other  villages  and  cities  within  said  state  and  connecting  with 
the  lines  of  railway  outside  of  said  state ;  that  the  lines  of  rail- 
way now  owned  and  operated  by  said  Great  Northern  Rail- 
way Company  within  the  state  of  Washington  are  parallel  and 
competing  lines  for  freight  and  passenger  traffic  with  the  lines 
of  railway  now  owned,  operated  and  controlled  by  said 
Northern  Pacific  Railway  Company  within  the  state  of  Wash- 
ington, between  the  following  points  in  said  state,  to  wit: 
The  city  of  Spokane  and  the  city  of  Seattle  and  the  various 
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cities  and  village  between  said  points ;  also  between  the  said 
city  of  Seattle  and  the  cities  of  Sumas  and  Blaine  and  the  va- 
rious cities  and  viUages  between  said  points,  as  well  as  the 
country  adjacent  to  the  lines  of  railway  between  each  and  all 
of  said  cities ;  and  the  said  lines  of  railway  owned,  operated 
and  controlled  by  said  Great  Northern  Railway  Company;  and 
also  the  lines  of  railway  owned,  operated  and  controlled  by 
the  Northern  Pacific  Railway  Company,  which  connect  with 
the  said  lines  of  railway  owned,  operated  and  controlled  by 
each  of  said  companies  respectively  within  the  state  of  Wash- 
ington, are  parallel  and  competing  lines  through  the  states  of 
Washington,  Idaho,  Montana,  North  Dakota  and  Minnesota, 
to  St.  Paul  and  Minneapolis  in  the  last  named  state,  for  passen- 
ger and  freight  traffic;  that  during  all  of  the  time  aforesaid, 
each  of  said  lines  of  railway  were  maintained  and  operated  by 
said  respective  companies  as  common  carriers  of  freight  and 
passengers  within  the  state  of  Washington,  and  that  said  com'- 
panies  are  now  and  for  upwards  of  eleven  ( 1 1 )  years  last  past 
have  been  the  only  railway  companies  owning  or  operating  a 
line  of  railway  across-said  state  and  connecting  the  Pacific  Ocean 
by.rail  with  points  in  Minnesota ;  also  the  only  lines  of  railroad 
running  east  and  west  across  the  state  of  Washington;  and 
also  the  only  line  of  railroad  running  east  and  west  between 
the  city  of  Spokane  and  the  city  of  Seattle  in  said  state;  also 
the  only  line  of  railway  traversing  east  and  west  the  northern 
tier  of  states  of  the  United  States  lying  west  of  the  Mississippi 
River  and  connecting  such  territory'  or  territory  tributary 
thereto  by  rail  with  the  Pacific  Ocean. 

That  the  Northern  Pacific  Railway  Company  was  organized 
as  herein  set  forth  for  the  purpose  of  purchasing  the  prop- 
erty, lines  and  franchises  of  the  said  Northern  Pacific  Railroad 
Company  situated  in  the  state  of  Washington  and  elsewhere, 
as  in  this  complaint  set  forth,  and  for  the  purpose  of  doing 
business  and  operating  said  railroads  as  a  common  carrier  in 
said  state ;  that  the  articles  of  incorporation  of  said  Northern 
Pacific  Railway  Company  contemplate  and  authorize  said  com- 
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pany  to  operate  railroads  in  the  state  of  Washington,  and 
were  entered  into  with  reference  to  the  laws  of  the  state  of 
Washington. 

Eighth.  That  the  Chicago,  Burlington  &  Quincy  Railway 
Company  is  and,  for  many  years  last  past  has  been,  a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Illinois ;  and,  as  such,  until  the  disposition 
of  its  capital  stock  as  hereinafter  alleged,  owned,  operated 
and  controlled  an  extensive  system  of  railway  lines  extending 
from  the  city  of  Chicago,  in  the  state  of  Illinois,  in  a  westerly 
direction  to  the  city  of  Denver,  in  the  state  of  Colorado;  and 
also  in  a  westerly  and  northwesterly  direction  from  said  city 
of  Chicago,  to  the  city  of  Billings,  in  the  state  of  Montana; 
which  last  named  point  is  a  junction  and  competitive  point  for 
freight  and  passenger  traffic  with  said  Northern  Pacific  Rail- 
way Company;  and  also  from  said  city  of  Chicago  to  the  cities 
of  St.  Paul  and  Minneapolis,  in  the  state  of  Minnesota;  and 
in  addition  to  said  main  lines,  owned,  operated  and  controlled 
a  large  number  of  connecting  and  tributary  lines,  extending 
to  various  cities  and  towns  in  the  states  of  Illinois,  Iowa,  Mis- 
souri, Wisconsin,  Minnesota,  Nebraska,  Kansas,  Wyoming 
and  Montana.  That  the  total  mileage  of  said  railway  com- 
pany is  approximately  seven  thousand  four  hundred  miles. 
That  during  the  year  1901,  the  said  Great  Northern  Railway 
Company  and  said  Northern  Pacific  Railway  Company  jointly 
purchased  ninety-eight  per  cent,  of  the  total  capital  stock  of 
said  Chicago,  Burlington  &  Quincy  Railway  Company,  aggre- 
gating approximately  one  hundred  and  seven  millions  of  dol- 
lars, par  value,  and  now  own  the  same ;  and  issued  in  payment 
therefor  the  joint  bonds  of  said  Great  Northern  and  Northern 
Pacific  Railway  Companies,  payable  in  twenty  years  from  the 
date  thereof,  and  bearing  interest  at  the  rate  of  four  per  cent, 
per  annum,  payable  semi-annually.  That  said  Great  Northern 
and  Northern  Pacific  Railway  Companies  issued  and  delivered 
in  exchange  for  each  one  hundred  dollars  in  amount  of  said 
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Chicago,  Burlington  &  Quincy  Railway  Company  stock  two 
hundred  dollars  in  amount  of  the  said  bonds. 

That  said  bonds  were  issued  by  the  Great  Northern  and 
Northern  Pacific  Railway  Companies  in  contemplation  of  ulti- 
mately placing  the  Great  Northern  and  Northern  Pacific  lines 
of  railway  under  a  common  source  of  control,  and  for  the  pur- 
pose of  promoting  their  joint  interests. 

That  under  and  by  virtue  of  the  purchase  of  said  stock  the 

joint  ownership  and  control  of  the  said  Chicago,  Burlington  & 

.  Quincy  Railway  Company  is  vested  in  and  ever  since  has  been 

exercised  by  the  said  Great  Northern  and  Northern  .Pacific 

Railway  Companies. 

Ninth.  That  the  defendant  Northern  Securities  Company 
is  a  corporation  organized,  existing  in  and  doing  business 
under  and  by  virtue  of  the  laws  of  the  state  of  New  Jersey. 
That  said  corporation  was  organized  on  the  13th  day  of  No 
vember,  A.  D.  1901,  with  its  principal  office  for  the  transaction 
of  its  business  located  at  the  city  of  Hoboken,  county  of  Hud- 
son and  state  of  New  Jersey  and  is  a  citizen  of  the  state  of  New 
Jersey. 

That  the  articles  of  incorporation  of  said  Northern  Securitiei 
Company  are  as  follows: 

CERTIFICATE  OF  INCORPORATION  OF  NORTHERN  SECURI- 
TIES  COMPANY. 
State  of  New  Jersey,  ss. 

We,  the  undersigned,  in  order  to  form  a  corporation  for  tlie 
purposes  hereinafter  stated,  under  and  pursuant  to  the  provi- 
sions of  the  Act  of  the  Legislature  of  the  state  of  New  Jersey, 
entitled  An  Act  Concerning  Corporations  (Revision  of  1896), 
and  the  Acts  amendatory  thereof  and  supplemental  thereto,  do 
hereby  certify  as  follows : 

First.  The  name  of  the  corporation  is  Northern  Securities 
Company. 

Second.  The  location  of  its  principal  office  in  the  state  of 
New  Jersey  is  at  No.  51  Newark  street,  in  the  eity  of  Hobo- 
ken, county  of  Hudson.     The  name  of  the  agent  therein,  and 
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in  charge  thereof,  upon  whom  process  against  the  corporation 
may  be  served,  is  Hudson  Trust  Company.-  Such  office  is  to 
be  registered  office  of  the  corporation. 

Third.  The  objects  for  which  the  corporation  is  formed  are: 

( 1 )  To  acquire  by  purchase,  subscription  or  otherwise,  and 
to  hold  as  investment,  any  bonds  or  other  securities  or  evi-' 
dences  of  indebtedness,  or  any  shares  of  capital  stock  created 
or  issued  by  any  other  corporation  or  corporations,  association 
or  associations,  of  the  state  of  New  Jersey,  or  of  any  other 
state,  territory  or  country. 

(2)  To  purchase,  hold,  sell,  assign,  transfer,  mortgage, 
pledge  01  otherwise  dispose  of,  any  bonds  or  other  securities  or 
evidences  of  indebtedness  created  or  issued  by  any  other  cor- 
poration or  corporations,  association  or  associations,  of  the 
state  of  New  Jersey,  or  of  any  other  state,  territory  or  country, 
and,  while  owner  thereof,  to  exercise  all  the  rights,  powers  and 
privileges  of  ownership. 

(3)  To  purchase,  hold,  sell,  assign,  transfer,  mortgage, 
pledge  or  otherwise  dispose  of,  shares  of  the  capital  stock  of 
any  other  corporation  or  corporations,  association  or  associa- 
tions, of  the  state  of  New  Jersey,  or  of  any  other  state,  territory 
or  country ;  and,  while  owner  of  such  stock,  to  exercise  all  the 
rights,  powers  and  privileges  of  ownership,  including  the 
right  to  vote  thereon. 

(4)  To  aid  in  any  manner  any  corporation  or  association  of 
which  any  bonds,  or  other  securities  or  evidences  of  indebted- 
ness or  stock  are  held  by  the  corporation ;  and  to  do  any  acts 
or  things  designed  to  protect,  preserve,  improve  or  enhance  the 
value  of  any  such  bonds  or  other  securities  or  evidences  of  in» 
debtedness  or  stock. 

(5)  To  acquire,  own  and  hold  such  real  and  personal  prop- 
erty as  may  be  necessary  or  convenient  for  the  transaction  of 
its  business. 

The  business  or  purpose  of  the  corporation  is  from  time  to 
time  to  do  any  one  or  more  of  the  acts  and  things  herein  set 
forth. 
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The  corporation  shall  have  power  to  conduct  its  business  in 
other  states  and  in  foreign  countries,  and  to  have  one  or  more 
offices  out  of  this'  state,  and  to  hold,  purchase,  mortgage  and 
convey  real  and  personal  property  out  of  this  state. 

Fourth.  The  total  authorized  capital  stock  of  the  corpora- 
tion is  four  hundred  million  dollars  ($400,000,000),  divided 
into  four  million  (4,000,000)  shares  of  the  par  value  of  one 
hundred  dollars  ($100)  each.  The  amount  of  the  capital 
stock  with  which  the  corporation  will  commence  business  is 
thirty  thousand  dollars. 

Fifth.  The  names  and  postoffice  addresses  of  the  incorpora- 
tors, and  the  number  of  shares  of  stock  subscribed  for  by  each 
(the  aggregate  of  such  subscriptions  being  the  amount  of  capi- 
tal stock  with  which  this  company  will  commence  business) 
are  as  follows : 

Number 

Name  and  Postoffice  Address.  of  Shares. 

George  F.  Baker,  Jr.,  258  Madison  avenue 100 

New  York,  New  York. 

Abram  M.  Hyatt,  214  Allen  avenue 100 

Allenhurst,  New  Jersey. 

Richard  Trimble,  53  East  Twenty-fifth  street 100 

New  York,  New  York. 

Sixth.  The  duration  of  the  corporation  shall  be  perpetual. 

Seventh.  The  number  of  directors  of  the  corporation  shall 
be  fixed  from  time  to  time  by  the  by-laws;  but  the  number  if 
fixed  at  more  than  three,  shall  be  some  multiple  of  three.  The 
directors  shall  be  classified  with  respect  to  the  time  for  which 
they  shall  severally  hold  office  by  divi.ding  them  into  three 
classes,  each  consisting  of  one-third  of  the  whole  number  of  the 
board  of  directors.  The  directors  of  the  first  class  shall  be 
elected  for  a  term  of  one  year ;  the  directors  of  the  second  class 
for  a  term  of  two  years ;  and  the  directors  of  the  third  class 
for  a  term  of  three  years ;  and  at  each  annual  election  the  suc- 
cessors to  the  class  of  directors  whose  terms  shall  expire  in  that 
year  shall  be  elected  to  hold  office  for  the  term  of  three  years, 
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SO  that  the  term  of  office  of  one  class  of  directors  shall  expire 
in  each'  year. 

In  case  of  any  increase  of  the  number  of  the  directors  the 
additional  directors  shall  be  elected  as  may  be  provided  in  the 
by-laws,  by  the  directors  or  by  the  stockholders  at  an  annual 
or  special  meeting,  and  one-third  of  their  number  shall  be 
elected  for  the  then  unexpired  portion  of  the  term  of  the  di- 
rectors of  the  first  class,  one-third  of  their  number  for  the  un- 
expired portion  of  the  term  of  the  directors  of  the  second  class, 
and  one-third  of  their  number  for  the  unexpired  portion  of  the 
term  of  the  directors  of  the  third  class,  so  that  each  class  of 
directors  shall  be  increased  equally. 

In  case  of  any  vacancy  in  any  class  of  directors  through 
death,  resignation,  disqualification  or  other  cause,  the  remain- 
ing directors,  by  affirmative  vote  of  a  majority  of  the  board  of 
directors,  may  elect  a  successor  to  hold  office  for  the  unexpiried 
portion  of  the  term  of  the  director  whose  place  shall  be  vacant, 
and  until  the  election  of  a  successor. 

The  board  of  directors  shall  have  power  to  hold  their  meet- 
ings outside  the  state  of  New  Jersey  at  such  places  as  from 
time  to  time  may  be  designated  by  the  by-laws,  or  by  resolu- 
tion of  the  board.  The  by-laws  may  prescribe  the  number  of 
directors  necessary  to  constitute  a  quorum  of  the  board  of  di- 
rectors, which  number  may  be  less  than  a  majority  of  the  whole 
number  of  directors. 

As  authorized  by  the  Act  of  the  Legislature  of  the  state  of 
New  Jersey,  passed  March  22,  1901,  amending  the  17th  sec- 
tion of  the  Act  concerning  corporations  (Revision  of  1896), 
any  action  which  theretofore  required  the  consent  of  the  hold- 
ers of  tworthirds  of  the  stock  at  any  meeting  after  notice  to 
them  givefn,  or  required  their  consent  in  writing  to  be  filed,  may 
be  taken  upon  the  consent  of,  and  the  consent  given  and  filed 
by,  the  holders  of  two-thirds  of  the  stock  of  each  class  repre- 
sented at  such  meeting  in  person  or  by  proxy. 

Any  officer  elected  or  appointed  by  the  board  of  directors 
may  be  removed  at  any  time  by  the  affirmative  vote  of  a  ma- 
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jprity  of  the  whole  board  of  directors.  Any  other  officer  or 
employe  of  the  corporation  may  be  removed  at  any  time  by  vote 
of  the  board  of  directors,  or  by  any  committee  or  superior  offi- 
cer upon  whom  such  power  of  removal  may  be  conferred  by 
the  by-laws,  or  by  vote  of  the  board  of  directors. 

The  board  of  directors,  by  the  affirmative  vote  of  a  majority 
of  the  whole  board,  may  appoint  from  the  directors  an  execu- 
tive committee,  of  which  a  majority  shall  constitute  a  quorum; 
and  to  such  extent  as  shall  be  provided  in  the  by-laws,  such 
committee  shall  have  and  may  exercise  all  or  any  of  the  powers 
of  board  of  directors,  including  power  to  cause  the  seal  of  the 
corporation  to  be  affixed  to  all  papers  that  may  require  it. 

The  board  of  directors  may  appoint  one  or  more  vice-presi- 
dents, one  or  more  assistant  treasurers,  and  one  or  more  as- 
sistant secretaries ;  and,  to  the  extent  provided  in  the  by-laws, 
the  persons  so  appointed  respectively  shall  have  and  may  exer- 
cise all  the  powers  of  the  president,  of  the  treasurer,  and  of  the 
secretary,  respectively. 

The  board  of  directors  shall  have  power  from  time  to  time 
to  fix  and  to  determine  and  to  vary  the  amount  of  the  working 
capital  of  the  corporation;  to  determine  whether  any,  and,  if 
any,  what;  part  of  any  accvimulated  profits  shall  be  declared  in 
dividends  -  and  paid  to  the  stockholders ;  to  determine  the  time 
or  times  for  the  declaration  and  the  payment  of  dividends ;  and 
to  direct  and  to  determine  the  use  and  disposition  of  any  sur- 
plus or  net  profits  over  and  above  the.  capital  stock  paid  in; 
and  in  its  discretion  the  board  of  directors  may  use  and  apply 
any  such  surplus  or  accumulated  profits  in  purchasing  or  ac- 
quiring its  bonds  or  other  obligations,  or  shares  of  the  capital 
stock  of  the  corporation,  to  such  extent  and  in  such  manner  and 
upon  such  terms  as  the  board  of  directors  shall  deem  expe- 
dient ;  but  shares  of  such  capital  stock  so  purchased  or  acquired 
may  be  resold,  unless  such  shares  shall  have  been  retired  for 
the  purpose  of  decreasing  the  capital  stock  of  the  corporation 
to  the  extent  authorized,  by  law. 

The  board  of  directors  from  time  to  time  shall  determine 
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whether  and  to  what  extent,  and  at  what  times  and  places,  and 
under  what  conditions  and  regulations,  the  accounts  and  books 
of  the  corporation,  or  any  of  them,  shall  be  open  to  the  inspec- 
tion of  the  stockholders,  and  no  stockholder  shall  have  any 
right  to  inspect  any  account  or  book  or  document  of  the  cor- 
poration, except  as  conferred  by  statute  of  the  state  of  New 
Jersey,  or  authorized  by  the  board  of  directors  or  by  a  resolu- 
tion of  the  stockholders. 

The  board  of  directors  may  make  by-laws,  and,  from  time 
to  time,  may  alter,  amend  or  repeal  any  by-laws ;  but  any  by- 
laws made  by  the  board  of  directors  may  be  altered  or  re- 
pealed by  the  stockholders  at  any  annual  meeting,  or  at  any 
special  meeting,  provided  notice  of  such  proposed  alteration 
or  repeal  be  included  in  the  notice  of  the  meeting. 

In  witness  whereof  we  have  hereunto  set  our  hands  and 
seals,  the  twelfth  day  of  November,  1901. 

Geo.  F.  Baker,  Jr.,  [Seal.l 
Abram  M.  Hyatt,  [Seal] 
Richard  Trimble.  [5^a/.] 

Signed,  sealed  and  delivered  in  presence  of 

Geo.  Holmes. 
State  of  New  York, 
County  of  New  York,     y  ss. 
Manhattan. 

Be  it  remembered,  that  on  this  twelfth  day  of  November, 
1901,  before  the  undersigned,  personally  appeared  George  F. 
Baker,  Junior,  Abram  M.  Hyatt,  Richard  Trimble,  who,  I  am 
satisfied,  are  the  persons  named  in  and  who  executed  the  fore- 
going certificate ;  and  I,  having  first  made  known  to  them,  and 
to  each  of  them,  the  contents  thereof,  they  did  each  acknowl- 
edge that  they  signed,  sealed  and  delivered  the  same  as  their 
voluntary  act  and  deed.  Geo.  Holmes, 

Master  in  Chancery  of  New' Jersey. 

[^Endorsed.l 


3360  THE    SUPREME    COURT. 

"  Received  in  the  Hudson  county,  N.  J.,  Clerk's  Office,  Nov. 

13,  A.  D.  1 901,  and  recorded  in  Clerk's  Record  No. ,  on 

page . 

"  Maurice  J.  Stack,  Clerk." 

"  Filed  Nov.  13,  1901,  George  Wurts,  Secretary  of  State." 

That  said  Northern  Securities  Company  was  incorporated 
at  the  instigation  and  request,  and  under  the  direction  of, 
James  J.  Hill  and  William  P.  Clough,  and  certain  other  stock- 
holders of  said  Great  Northern  Railway  Company  to  your 
oratrix  unknown,  who  were  co-operating  with  said  James  J. 
Hill  and  William  P.  Clough,  and  who,  with  said  Hill  and 
Clough,  owned  and  controlled,  or  have  the  disposition  and 
management,  as  hereinafter  alleged,  of  a  very  large  majority 
of  the  capital  stock  of  said  Great  Northern  Railway  Company, 
and  J.  Pierpont  Morgan  and  certain  other  stockholders  of  said 
Northern  Pacific  Railway  Company,  to  your  oratrix  unknown, 
who  were  co-operating  with  said  Morgan,  and  who,  with  said' 
Morgan,  owned  and  controlled,  or  have  the  disposition  and 
management  of  a  very  large  majority  of  the  capital  stock  of 
said  Northern  Pacific  Railway  Company.  That  said  North- 
ern Securities  Company  was  formed  by  George  F.  Baker,  Jr., 
and  Richard  Trimble,  of  the  city  of  New  York  and  state  of 
New  York,  and  Abram  Hyatt,  of  Allenhurst,  in  the  state  of 
New  Jersey,  who  adopted  the  said  articles  of  incorporation. 
That  said  three  last  named  parties  had  no  interest  in  said  cor- 
poration other  than  the  formation  of  the  same  for  and  at  the 
request  of  said  James  J.  Hill,  William  P.  Clough,  J.  Pierpont 
Morgan,  and  their  several  associate  stockholders  of  said  Great 
Northern  Railway  Company  and  said  Northern  Pacific  Rail- 
way Company,  as  above  alleged,  acting  in  concert  with  said 
parties. 

That  said  James  J.  Hill,  William  P.  Clough  and  J.  Pierpont 
Morgan,  who,  with  their  associates,  did  on  said  13th  day  of 
November,  1901,  and  prior  thereto,  own  and  control  a  large 
majority  of  the  capital  stock  of  both  said  Great  Northern  Rail- 
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way  Company  and  said  Northern  Pacific  Railway.  Company, 
were  prior  to,  and  at  the  time  of,  the  organization  of  said 
Northern  Securities  Company,  almost  continually  in  confer- 
ence with  each  other  and  with  a  large  number  of  other  stock- 
holders of  said  Great  Northern  Railway  Company  and  said 
Northern  Pacific  Railway  Company,  but  whose  names  are  to 
your  oratrix  unknown,  considering  such  organization  and  the 
scheme  and  agreement  herein  referred  to,  and  the  means  and 
manner  by  which  the  laws  of  Washington,  hereinafter  referred 
to,  could  be  most  successfully  evaded  or  avoided,  all  of  which 
facts  were  well  known  to  the  organizers  of  said  Northern  Se- 
curities Company,  including  the  parties  executing  the  said 
articles  of  incorporation.  That  said  Northern  Securities  Com- 
pany was  organized  solely  for  the  purpose  of  carrying  out  aaid 
accomplishing  the  designs,  agreement  and  plans  of  said  James 
J.  Hill  and  J.  Pierpont  Morgan  and  their  said  associate  stock- 
holders, as  herein  set  forth,  and  to  effect  a  consolidation  of 
the  property,  railway  lines,  corporate  powers  and  franchises  of 
said  Great  Northern  and  Northern  Pacific  Railway  Companies 
respectively,  through  said  defendant,  the  Northern  Securities 
Company. 

That  prior  to  the  organization  of  said  Northern  Securities 
Company,  the  said  owners  and  holders  of  a  large  majority  of 
the  capital  stock  of  said  Great  Northern  Railway  Company, 
as  well  as  the  owners  and  holders  of  a  large  majority  of  the 
capital  stock  of  said  Northern  Pacific  Railway  Company,  as  a 
part  of  the  scheme  or  plan  herein  alleged,  as  well  as  a  part  of 
the  plan  and  purpose  of  the  organization  of  said  Northern  Se- 
curities Company,  entered  into  a  mutual  agreement  or  arrange- 
ment, the  exact  terms  of  which  are  unknown  to  your  oratrix, 
but  which  is  in  substance  as  follows : 

The  said  owners  of  a  large  majority  of  the  capital  stock  of 
said  Great  Northern  Railway  Company  and  said  Northern 
Pacific  Railway  Company,  mutually  agreed  with  each  other 
and  certain  persons  who  thereafter  became  the  officers  and  di- 
rectors of  said  Northern  Securities  Company  to  transfer  or 
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cause  to  be  transferred  to  said  Northern  Securities  Company 
in  exchange  for  the  capital  stock  of  said  last  named  company 
substantially  all  of  the  capital  stock  of  said  Great  Northern 
Railway,  Company  and  said  Northern  Pacific  Railway  Com- 
pany, respectively;  the  said  capital  stock  of  the  Great  North- 
ern Railway  Company  to  be  transferred  to  and  exchanged  for 
the  capital  stock  of  the  said  Northern  Securities  Company  on 
the  basis  of  one  share  of  the  capital  stock  of  the  Great  North- 
ern Railway  Company  for  one  and  80-100  shares  of  the  capi- 
tal stock  of  said  Northern  Securities  Company,  and  one  share 
of  the  common  stock  of  said  Northern  Pacific  Railway  Com- 
pany for  one  and  15-100  shares  of  the  capital  stock  of  said 
Northern  Securities  Company.  The  $75,000,000  of  the  pre- 
ferred stock  of  said  Northern  Pacific  Railway  Company  to  be 
retired  in  accordance  with  the  provisions  of  the  articles  of  in- 
corporation of  said  Northern  Pacific  Railway  Company,  and 
the  conditions  and  agreements  under  which  the  same  was 
issued ;  said  retirement  to  take  place  on  the  ist  day  of  January, 
1902.  The  funds  for  retiring  said  preferred  stock  to  be  raised 
by  the  issuance  by  said  Northern  Pacific  Railway  Company 
of  its  negotiable  bonds,  bearing  date  November  15,  1901, 
of  the  aggregate  amount  of  seventy-five  million  dollars,  pay- 
able January  i,  1907,  in  gold  coin  of  the  United  States,  with 
interest  thereon  at  the  rate  of  four  per  cent,  per  annum,  pay- 
able semi-annually  in  like  gold  coin,  from  and  after  January 
I,  1902.  The  said  bonds,  however,  to  be  convertible  at  the 
option  of  either  the  holders  thereof,  or  said  Railway  Company, 
into  shares  of  the  common  stock  of  said  Northern  Pacific 
Railway  Company  at  the  rate  of  one  share  of  stock  for  each 
one  hundred  dollars  of  the  principal  sum  of  such  bonds,  and 
the  said  common  stock,  when  so  taken  in  exchange  for  such 
bonds,  to  be  converted  into  stock  of  said  Northern  Securities 
Company  upon  the  basis  of  one  share  for  each  one  and  15-100 
shares  of  stock  of  said  Northern  Securities  Company. 

That  said  preferred  stock  could  only  be  retired  by  resolu- 
tion of  the  board  of  directors  of  said  Northern  Pacific  Railway 
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Company;  that  a  very  large  majority  of  said  preferred  stock 
was  owned  by  certain  individuals  who  were  opposed  to  the 
agreement  and  plan  herein  referred  to  relative  to  turning  over 
the  management  and  control  of  said  Northern  Pacific  Railway 
Company  to  said  Northern  Securities  Company,  and  the  hold- 
ing of  its  stock  by  said  Northern  Securities  Company ;  that  the 
owners  of  said  preferred  stock  so  opposed  to  said  agreement 
and  plan  were  also  owners  of  sufficient  of  the  common  stock  of 
said  Northern  Pacific  Railway  Company  to  give  them  a  small 
majority  of  the  total  capital  stock  of  said  Northern  Pacific 
Railway  Company ;  thus  making  it  necessary,  in  order  to  carry 
out  the  plan  and  agreement  herein  set  forth  and  to  vest  the 
management  and  control  of  said  Northern  Pacific  Railway 
Company  in  said  Northern  Securities  Company  in  the  manner 
and  for  the  purposes  herein  alleged,  to  retire  said  preferred 
stock;  all  of  which  was  well  known  to  the  board  of  directors 
of  said  Northern  Pacific  Railway  Company  and  to  said  J.  Pier- 
pont  Morgan  and  his  associate  stockholders  of  said  Northern 
Pacific  Railway  Company,  as  well  as  said  Northern  Securities 
Company. 

That  on  or  about  the  13th  day  of  November,  1901,  the  board 
of  directors  of  said  Northern  Pacific  Railway  Company  took 
such  oflScial  action  as  was  necessary  to  retire  said  preferred 
stock  upon  the  basis  and  in  accordance  with  the  plan  and  agree- 
ment herein  set  forth ;  and  thereafter  said  preferred  stock  was 
retired  by  the  issuance  of  the  convertible  bonds  to  the  amount 
and  in  the  manner  herein  alleged.  That  immediately  after 
the  retirement  of  said  preferred  stock,  said  Northern  Pacific 
Railway  Company,  acting  through  its  board  of  directors  and 
executive  officers,  exercised  its  right  and  option  of  declaring 
said  bonds  to  be  convertible  into  shares  of  the  common  stock 
cf  said  Northern  Pacific  Railway  Company,  and  thereupon  the 
same  were  so  converted  and  the  common  stock  of  said  North- 
ern Pacific  Railway  Company  issued  in  exchange  therefor, 
upon  the  basis  and  for  the  purposes  herein  alleged.  That  in 
order  to  prevent  the  persons  who  owned  said  preferred  stock. 
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and  who  were  opposed  to  the  carrying  out  of  the  plan  and 
agreement  herein  referred  to,  from  acquiring  a  like  control  of 
the  common  stock,  it  was  provided  that  the'  $75,000,000  of 
common  stock  into  which  the  said  bonds  were  convertible 
could  only  be  subscribed  for  and  taken  by  holders  of  the  then 
outstanding  $80,000,000  of  the  common  capital  stock  of  said 
Northern  Pacific  Railway  Company;  each  share  of  said  com- 
mon stock  then  outstanding  entitling  the  owner  and  holder 
thereof  to  take  an  additional  seventy-five-eightieths  of  a  share 
of  said  $75,000,000  additional  common  stock.  That  the  re- 
tirement of  said  preferred  stock  and  the  conversion  of  the  said 
bonds  into  common  stock  of  said  Northern  Pacific  Railway 
Company,  and  the  exchange  of  said  common  stock  for  stock 
of  said  Northern  Securities  Company,  as  herein  alleged,  were 
each  and  all  a  part  of  the  agreement,  plan  and  scheme  of  said 
J.  Pierpont  Morgan  and  his  said  associate  stockholders  of 
said  Northern  Pacific  Railway  Company,  who  then  and  there 
owned  and  controlled  a  large  majority  of  the  then  outstanding 
common  stock  of  said  Northern  Pacific  Railway  Company, 
under  and  by  which  the  complete  management  and  control  of 
said  Northern  Pacific  Railway  Company  was  to  be,  and  was 
thereafter,  turned  over  to  and  vested  in  said  Northern  Securi- 
ties Company  in  order  that  said  Northern  Pacific  Railway 
Company,  its  property  and  franchises,  might  be  in  effect  con- 
solidated with  the  property  and  franchises  of  said  Great  North- 
ern Railway  Company,  as  herein  alleged.  That  said  James 
J.  Hill  and  his  associate  stockholders  of  said  Great  Northern 
Railway  Company  had  full  knowledge  of  and  assisted  in  retir- 
ing said  preferred  stock  for  the  purposes  and  objects  herein 
alleged.  That  as  a  part  of  said  agreement  and  plan  entered 
into  between  said  James  J.  Hill  and  his  associate  stockholders 
and  said  J.  Pierpont  Morgan  and  his  associate  stockholders, 
each  and  all  of  whom  were  then,  and  are  now,  acting  in  con- 
cert for  the  purpose  of  evading  and  violating  the  laws  of  the 
state  of  Washington,  in  the  manner,  for  the  piirposes,  and 
with  the  object  and  design  herein  set  forth,  and  in  further- 
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ance  of  said  purposes  and  design,  and  to  avoid  the  effect  of  any 
litigation  which  might  be  instituted  to  defeat  the  consumma- 
tion of  the  agreement,  plan  and  scheme  herein  referred  to  of 
vesting  the  complete  management  and  control  of  the  railway 
lines,  properties  and  franchises  of  said  Great  Northern  and 
Northern  Pacific  Railway  Companies  in  said  defendant  North- 
ern Securities  Company,  said  parties  further  undertook  and 
agreed  with  each  other  and  the  persons  who  thereafter  became 
the  officers  and  directors  of  the  defendant  Northern  Securities 
Company  that  pending  the  delivery  and  transfer  of  a  majority 
of  the  capital  stock  of  said  Great  Northern  Railway  Company 
to  said  Northern  Securities  Company,  the  same  should  be  held 
by  or  under  the  control  of  some  person  or  corporation  to  your 
oratrix  unknown;  and  that  pending  such  delivery  it  was  mu- 
tually agreed  between  said  Hill  and  his  associate  stockholders 
and  said  Morgan  and  his  associate  stockholders  and  the  per- 
sons who  thereafter  became  the  directors  and  officers  of  the 
Northern  Securities  Company,  as  well  as  the  person  or  corpora- 
tion so  temporarily  holding  said  stock  that  the  same  should  be 
held  during  said  period  for  the  purposes  above  set  forth  in 
trust  for  the  use  and  benefit  of  the  defendant,  the  Northern 
'  Securities  Company ;  and  that  during  such  time  the  parties  so 
holding  said  stock  should  attend  and  vote  the  same  at  all  meet- 
ings of  the  stockholders  of  said  Great  Northern  Railway  Com- 
pany, in  the  interests  of  the  defendant,  and  as  directed  by  the 
board  of  directors  of  said  Northern  Securities  Company  or  the 
executive  committee  thereof,  or  in  unison  with  the  stock  of  said 
railway  companies,  actually  assigned  to  and  held  by  the  de- 
fendant. That  said  Northern  Securities  Company  has  not 
purchased,  and  does  not  intend  to  purchase,  the  stock  of  either 
of  said  railway  companies,'  except  by  issuing  its  stock  in  ex- 
change for  and  in  lieu  of  the  stock  of  said  railway  companies 
on  the  basis  and  in  the  manner  and  for  the  purposes  herein 
alleged. 

That  for  the  unlawful  purposes  aforesaid  the  said  Northern 
Securities  Company,  by  circular  letter  heretofore  issued  to  the 
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public,  has  ofifered  and  is  still  offering  to  issue  and  exchange 
for  the  capital  stock  of  the  said  Great  Northern  and  Northern 
Pacific  Railway  Companies,  capital  stock  of  said  Northern  Se- 
curities Company  to  the  amount  of  one  hundred  and  eighty 
dollars  par  value  thereof  for  each  share  of  capital  stock  of  said 
Great  Northern  Railway  Company  and  to  the  amount  of  one 
hundred  and  fifteen  dollars  par  value  thereof  for  each  share  of 
stock  of  said  Northern  Pacific  Railway  Company.  And  that 
the  said  Northern  Securities  Company  is  about  to  receive,  on 
the  basis  aforesaid,  and  will,  unless  enjoined  therefrom,  re- 
ceive, hold  and  hereafter  control  all  the  capital  stock  of  said 
Great  Northern  and  Northern  Pacific  Railway  Companies. 

That  on  the  basis  of  exchange  aforesaid,  the  former  stock- 
holders of  the  Great  Northern  Railway  Company  have  re- 
ceived, or  will  receive,  about  fifty-five  (55)  per  cent,  of  the 
stock  of  the  Northern  Securities  Company,  the  balance  going 
to  the  former  owners  of  the  common  stock  of  the  Northern 
Pacific  Railway  Company.  That  the  mutual  agreement  or 
arrangement,  given  in  substance  in  this  paragraph,  was  entered 
into  at  the  city  of  New  York. 

Tenth.  That  the  organization  of  said  Northern  Securities 
Company  in  the  manner  hereinbefore  alleged,  and  the  making 
of  said  agreement  or  arrangement  hereinbefore  referred  to, 
are  each  and  all  a  part  of  a  scheme  or  plan  on  the  part  of  said 
James  J.  Hill  and  his  said  associate  stockholders  of  the  Great 
Northern  Railway  Company,  and  J.  Pierpont  Morgan  and  his 
said  associate  holders  of  the  stock  of  said  Northern  Pacific 
Railway  Company,  under  and  by  which  the  said  two  last 
named  railway  companies  are  to  be  in  effect  consolidated,  and 
the  complete  management  and  control  of  the  .business  affairs 
of  said  corporations  respectively  placed  in  one  body  and  under 
the  direction  and  control  of  one  man  or  one  board  of  directors, 
through  and  by  means  of  said  defendant.  That  pursuant  to 
said  plan,  agreement  and  arrangement,  and  in  consummation 
thereof,  and  for  the  purpose  of  placing  the  complete  manage- 
ment and  control  of  said  Great  Northern  Railway  Companj' 
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and  said  Northern  Pacific  Railway  Company  under  one  man- 
agement, and  for  the  purpose  of  establishing,  in  effect,  a  con- 
solidation of  said  railway  companies,  together  with  said  rail- 
way lines  and  properties,  through  said  securities  company, 
the  said  J.  Pierpont  Morgan  and  his  associate  stockholders 
have  actually  assigned  and  delivered  to  said  Northern  Securi- 
ties Company  upwards  of  ninety-eight  per  cent,  of  the  total 
capital  stock  of  said  Northern  Pacific  Railway  Company ;  and 
your  oratrix  alleges,  on  information  and  belief,  that  said  James 
J.  Hill  and  his  associate  stockholders  of  said  Great  Northern 
Railway  Company,  have  also  actually  assigned  and  delivered 
to  said  Northern  Securities  Company  upwards  of  seventy-five 
per  cent,  of  the  capital  stock  of  said  Great  Northern  Railway 
Company;  and  that  said  Northern  Securities  Company  is  vot- 
ing all  of  said  stock,  collecting  the  dividends  thereon,  and  in 
all  respects  acting  as  owner  thereof  in  the  organization,  man- 
agement and  operation  of  said  railways,  and  will  continue  to 
do  so  unless  restrained  by  this  court. 

That  the  sole  purpose,  object  and  effect  of  the  transfer  of 
said  stock  by  J.  Pierpont  Morgan  and  his  associates  and  said 
J.  J.  Hill  and  his  associates,  as  well  as  the  incorporation  of  the 
Northern  Securities  Company  and  the  receipt  by  it  of  a  con- 
trolling amount  of  the  capital  stock  of  the  said  Northern  Pa- 
cific and  Great  Northern  Railway  Companies,  as  well  as  each 
act  of  the  officers  and  board  of  directors  thereof,  in  entering 
into,  adopting  or  executing  the  agreement  or  plan  herein  set 
forth,  including  the  issuance  and  exchange  of  the  capital  stock 
of  the  Northern  Securities  Company  for  the  stock  of  the  said 
Northern  Pacific  and  Great  Northern  Railway  Companies  on 
the  basis  hereinbefore  set  forth,  was  and  is  to 'place  the  said 
railway  companies  and  the  property  and  franchises  thereof 
under  a  single  management,  and  enable  a  single  party  or  body 
of  men  acting  as  the  board  of  directors  of  the  said  Northern 
Securities  Company,  or  such  executive  committee  as  they  may 
designate,  to  fix  all  rates  and  charges  for  the  transportation  of 
passengers  and  freight  over  any  and  all  the  lines  of  railway 
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of  each  of  said  companies,  and  thereby  create,  foster  and  per- 
petuate a  monopoly  in  railway  traffic  in  the  state  of  Washing- 
ton; to  unlawfully  restrain  and  prevent  competition  among 
said  railway  systems  in  respect  to  such  trade  and  commerce; 
to  determine  what  trains  shall  be  operated  over  each  or  any 
of  the  lines  of  railway  of  each  of  such  railway  companies ;  and 
to  remove  all  competition  in  freight  or  passenger  traffic  over 
said  parallel  and  competing  lines,  and  prevent  the  building  of 
lines  into  new  territory,  as  well  as  into  territory  now  reached 
by  only  one  of  such  lines  of  railway.  That  the  purpose  of  said 
agreement  and  unlawful  conspiracy  and  of  the  parties  thereto, 
was  the  creation  of  a  trust,  or  the  formation  of  a  combination 
by  which  a  monopoly  of  railway  traffic  in  the  state  of  Wash- 
ington and  elsewhere,  would  be  perfected ;  that  the  said  North- 
ern Securities  Company  was  organized  for  and  is  to  be  used 
as  a  medium  through  and  by  which  this  unlawful  agreement, 
conspiracy,  purpose  and  object  can,  and,  if  not  enjoined,  will 
be,  accomplished;  that  this  agreement  and  conspiracy,  and  the 
consummation  thereof,  is  in  restraint  of  trade,  tends  to  create  a 
monopoly  in  railway  traffic  in  the  state  of  Washington  and 
elsewhere,  is  against  public  policy  and  void ;  that  the  holders 
of  a  large  majority  of  the  capital  stock  of  the  said  Great 
Northern  Railway  Company  and  the  holders  of  a  majority  of 
the  common  stock  of  the  Northern  Pacific  Railway  Company, 
as  well  as  each  member  of  the  board  of  directors  of  said  rail- 
way companies,  had  knowledge  of,  consented  to,  and  assisted 
in  carrying  out  the  agreement,  arrangement  and  scheme  here- 
inbefore set  forth,  by  which. a  large  majority  of  the  capital 
stock  of  each  of  said  railway  companies  was  to  be  excharlged 
for  the  capital  stock  of  said  Northern  Securities  Conipany, 
upon  the  basis  and  for  the  purposes  herein  set  forth ;  that  said 
stockholders  of  the  Great  Northern  and  Northern  Pacific 
Railway  Companies  so  consenting  to,  taking  part  and  assist- 
ing in  the  formation  of  said  Northern  Securities  Company, 
and  in  perfecting  the  agreement  and  scheme  herein  set  forth, 
constitute  all  of  the  stockholders  of  the  said  Northern  Securi- 
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ties  Company;  and  the  board  of  directors  and  executive  offi- 
cers of  said  Northern  Securities  Company,  hereinafter 
named,  have  been  selected  from  and  elected  by  such  stockhold- 
ers of  said  Great  Northern  and  Northern  Pacific  Railway 
Companies. 

Eleventh.  That  if  the  defendant,  the  Northern  Securities 
Company,  has  not  acquired  a  large  majority  of  the  capital  stock 
of  the  defendant,  the  Great  Northern  Railway  Company,  it  is 
because  said  James  J.  Hill  and  his  associates  and  said  J.  Pier- 
pont  Morgan  and  his '  associates  in  the  combination  or  con- 
spiracy charged  in  this  bill,  or  some  of  them,  since  it  became 
apparent  that  the  legality  of  their  corporate  device  for  the 
merger  of  the  stock  of  competing  railway  companies  through 
the  instrumentality  of  a  central  or  holding  corporation,  would 
be  assailed  in  the  courts,  have  purposely  withheld,  or  caused 
to  be  withheld,  a  large  amount  of  the  capital  stock  of  said 
railway  company  from  transfer  for  the  stock  of  the  Northern 
Securities  Company,  and  have  purposely  discouraged  and  pre- 
vented the  transfer  and  exchange  of  such  stock  for  the  stock  of 
the  Northern  Securities  Company,  all  for  the  purpose  of  con- 
cealing the  real  scope  and  object  of  the  unlawful  combination  or 
conspiracy  aforesaid,  and  of  deceiving  and  misleading  the  state 
and  Federal  authorities,  and  of  furnishing  a  ground  for  the  de- 
fense that  the  Northern  Securities  Company  does  not  hold  a 
clear  majority  of  the  stock  of  the  Great  Northern  Railway 
Company.  The  complainant  avers  that  such  stock,  so  withheld  or 
not  transferred  to  the  Northern  Securities  Company,  is  now 
in  the  hands  of  some  person  or  persons  (unknown  to  the  com- 
plainant) friendly  to  and  under  the  influence  of  the  said  par- 
ties named  and  their  associates  aforesaid,  or  some  of  them, 
and  will  either  not  be  voted,  or  be  voted  in  harmony  with  the 
Great  Northern  stock  held  by  the  Northern  Securities  Com- 
pany, until  the  question  of  the  legality  of  this  corporate  device 
for  merging  competing  railway  lines  shall  be  finally  and  ju- 
dicially determined,  when  such  stock  will  either  be  turned  over 
to  the  Northern  Securities  Company  or  continue  to  be  held 
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and  voted  outside  said  company  but  in  harmony  with  the 
Great  Northern  stock  held  and  voted  by  it,  as  may  at  the  time 
seem  advisable. 

Twelfth.  That  by  the  organization  of  the  Northern  Securi- 
ties Company  for  the  transfer  thereto  of  said  stock  in  the 
execution  of  said  unlawful  plan  and  conspiracy,  the  individ- 
ual stockholders  of  these  two  independent  and  competing  rail- 
way companies  were  to  be  eliminated  and  a  single  common 
stockholder,  the  Northern  Securities  Company^  was  to  be  sub- 
stituted ;  the  interest  of  the  individual  stockholders  in  the  prop- 
erty and  franchises  of  the  two  railway  companies  was  to 
terminate,  being  thus  converted  into  an  interest  in  the  property 
and  franchises  of  the  Northern  Securities  Company.  The  in- 
dividual stockholders  of  the  Northern  Pacific  Railway  Com- 
pany were  no  longer  to  hold  an  interest  in  the  property  or 
draw  their  dividends  from  the  earnings  of  the  Northern  Pacific 
system,  and  the  individual  stockholders  of  the  Great  North- 
ern Railway  Company  were  no  longer  to  hold  an  interest  in 
the  property  or  draw  their  dividends  from  the  earnings  of 
the  Great  Northern  system,  but  having  ceased  to  be  stock- 
holders in  said  railway  companies  and  having  become  stock- 
holders in  what  may  be  described  as  in  part  a  holding  corpora- 
tion, both  classes  of  holders  were  to  draw  their  dividends  from 
the  earnings  of  both  systems,  collected  and  distributed  by  such 
holding  corporation.  In  this  manner,  by  making  the  stock- 
holders of  each  system  jointly  interested  in  both  systems,  and 
by  practically  pooling  the  earnings  of  both  systems  for  the 
benefit  of  the  former  stockholders  of  each,  and  by  vesting  the 
selection  of  the  directors  and  officers  of  each  system  in  a  com- 
mon body,  to  wit :  the  holding  corporation,  with  not  only  the 
power  but  the  duty  to  pursue  a  policy  which  would  promote 
the  interests,  not  of  one  system  at  the  expense  of  the  other, 
but  of  both  at  the  expense  of  the  public,  all  inducement  for  com- 
petition between  the  two  systems  was  to  be  removed,  a  virtual 
consolidation  effected,  and  a  monopoly  of  the  interstate  and 
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foreign  commerce  formerly  carried  on  by  the  two  systems  as  in- 
dependent competitors  established. 

Thirteenth.  That  under  the  articles  of  association  of  the 
said  Northern  Securities  Company,  its  corporate  powers  and 
entire  business  management  is  vested  in  a  board  of  directors 
consisting  of  such  number  as  shall  be  fixed  from  time  to  time 
by  the  by-laws  of  said  corporation ;  that  the  board  of  directors 
is  authorized  to  make  such  by-laws  as  it  deems  best,  and  to 
alter,  amend  or  repeal  the  same.  Said  board  of  directors 
thereby  has  power  to  determine  its  own  number  and  adopt 
regulations  for  its  own  conduct  and  the  conduct  of  the  afifairs 
of  said  corporation.  The  articles  of  association  further  pro- 
vide that  said  board  may  appoint  an  executive  committee 
thereof,  which  shall  exercise  all  the  powers  and  duties  of  said 
board  of  directors.  Among  other  purposes  and  powers  de- 
signedly inserted  in  said  articles  is  the  purpose  and  power  to 
not  only  hold  and  vote  shares  of  the  capital  stock  of  other  cor- 
porations, but  to  aid  in  any  manner  any  corporation  of  which 
any  bonds  or  stock  are  held,  and  to  do  any  act  or  things  de- 
signed to  protect,  preserve,  improve  or  enhance  the  value  of 
any  such  bonds  or  stock. 

That  as  a  part  of  such  illegal  conspiracy  hereinbefore  set 
forth,  it  was  agreed  between  said  James  J.  Hill  and  his  said 
associates,  and  J.  Pierpont  Morgan  and  his  said  associates,  by 
and  with  the  knowledge,  assent  and  approval  of  the  officers 
and  directors  of  the  Great  Northern  and  Northern  Pacific  Rail- 
way Companies,  that  the  first  board  of  directors  of  the  said 
Northern  Securities  Company  should  be  named  by  said  J. 
Pierpont  Morgan  from  the  respective  boards  of  directors  of 
the  said  Great  Northern,  Northern  Pacific,  and  Chicago,  Bur- 
lingfton  &  Quincy  Railway  Companies;  that  said  J.  Pierpont 
Morgan  was  acting  in  harmony  with  said  James  J.  Hill, 
president  of  the  Great  Northern  Railway  Company,  and  it  was 
then  and  there  mutually  understood  and  agreed  as  a  part  of 
such  illegal  plan  and  conspiracy,  that  only  such  persons  should 
be  designated  members  of  such  board  of  directors  as  were  first 
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approved  by  said  James  J.  Hill,  such  approval  to  be  given 
only  to  such  persons  as  would  act  in  harmony  with  and  under 
the  direction,  dictation  and  control  of  said  James  J.  Hill ;  and 
complainant  further  alleges  that  said  James  J.  Hill  was,  in 
furtherance  of  said  plan,  elected  or  designated  president  of  the 
Northern  Securities  Company. 

That  on  or  about  the  14th  day  of  November,  1901,  as  a 
part  of  such  plan  and  conspiracy,  and  pursuant  to^  the  illegal 
agreement  or  scheme  above  referred  to,  and  in  consummation 
thereof,  the  board  of  directors  of  the  said  Northern  Securities 
Company  was  designated  by  J.  Pierpo;nt  Morgan  arid  James 
J.  Hill  and  elected  by  the  stockholders  and  consisted  of  the 
following  named  persons,  to  wit:  James  J.  Hill,  George  F. 
Baker,  Daniel  S.  Lament,  James  Stillman,  N.  Terhune,  Sam- 
uel Thorne,  Charles  E.  Perkins,  Jacob  H.  Schiff,  William  P. 
Clough,  John  S.  Kennedy,  D.  Willis  James,  E.  T.  Nichols, 
Robert  Bacon  and  E.  H.  Harriman;  that  on  the  15th  day  of 
November,  1901,  pursuant  to  said  plan  and  conspiracy,  and  in 
consummation  thereof,  the  said  board  of  directors  met  and 
elected  the  following  executive  officers  of  the  said  company, 
to  wit:  President,  James  J.  Hill;  first  vice-president,  John 
S.  Kennedy;  second  vice-president,  George  F.  Baker;  third 
vice-president,  D.  Willis  James ;  fourth  vice-president,  William 
P.  Clough ;  secretary  and  treasurer,  E.  T.  Nichols. 

Complainant  further  alleges  that  said  James  J.  Hill  and 
William  P.  Clough  were,  on  said  last  named  date,  president 
and  vice-president,  respectively,  of  said  Great  Northern  Rail- 
way Company ;  that  said  E.  T.  Nichols  was  on  said  date,  and 
now  is,  secretary  and  treasurer  of  said  Great  Northern  Rail-, 
way  Company. 

That  said  James  J.  Hill  and  his  associate  directors  and  offi- 
cers of  said  Northern  Securities  Company  own  and  control  a 
majority  of  the  capital  stock  of  said  last  named  company;  that 
during  the  month  of  December,  1901,  said  Northern  Securi- 
ties Company,  through  its  directors  and  executive  officer?= 
began  dictating  the  policy  and  management  of  said  Northern 
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Pacific  as  well  as  said  Great  Northern  Railway  Company,  and 
ever  since  has  been  and  now  is  directing  and  managing  the 
business  and  property  of  both  said  Great  Northern 
and  Northern  Pacific  Railway  Companies,  and  determin- 
ing and  enforcing  freight  and  passenger  rates  on  many  of  the 
lies  of  railway  of  said  companies  in  the  state  of  Washington, 
and  also  the  manner  and  means  of  handling  the  freight  and 
passenger  business  of  said  companies  on  such  lines  of  rail- 
way, and  will  continue  so  to  do  unless  enjoined  as  herein 
prayed. 

That  said  Northern  Securities  Company  has  no  authorized 
agent  or  representative  within  the  state  of  Washington,  on 
whom  a  summons  or  other  process  in  any  legal  proceeding 
may  be  served.  And  is  not  the  owner  of  any  property  of  any 
nature  whatsoever  situated  in  the  state  of  Washington. 

That  the  massing  and  concentration  of  said  railway  proper- 
ties and  the  control  and  management  thereof  in  the  said 
Northern  Securities  Company  in  the  manner  hereinbefore  out- 
lined, tends  to  and  does  create  a  monopoly  in  railway  traffic 
in  the  state  of  Washington,  and  elsewhere  and  tends  to  and 
does  deprive  the  state  of  Washington  and  the  citizens  thereof 
of  the  privilege  of  competition  in  fixing  charges  and  rates  of 
transportation  for  a  large  amount  of  freight  transported  an- 
nually over  the  lines  of  railway  of  each  of  said  railway  com- 
panies, between  stations  upon  the  lines  of  railway  of  both  said 
companies  within  said  state. 

Fourteenth.  That  it  has  ever  been  a  part  of  the  settled  and 
public  policy  of  the  state  of  Washington  to  prohibit  therein, 
the  consolidation  in  any  manner,  of  competing  and  parallel 
lines  of  railway  and  to  this  end  the  people  thereof,  on  the  first 
day  of  October,  A.  D.  1889,  in  organizing  and  adopting  a 
state  government,  adopted  as  a  part  of  the  constitution  of 
said  state,  the  following  provisions,  which  ever  since  have  been 
and  now  are  a  part  of  the  organic  law  of  said  state,  to  wit : 

"  Art.  XII.,  Sec.  14.  No  railroad  company  or  other  com- 
mon carrier  shall  combine  or  make  any  contract  with  the 
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owners  of  any  vessel  that  leaves  port  or  makes  port  in  this 
state,  or  with  any  common  carrier,  by  which  combination  or 
contract  the  earnings  of  one  doing  the  carrying  are  to  be 
shared  by  the  other  not  doing. the  carrying." 

"Art.  XII.,  Sec.  i6.  No  railroad  corporation  shall  con- 
solidate its  stock,  property  or  franchise  with  any  other  rail- 
road corporation  owning  a  competing  line." 

"  Art.  XII.,  Sec.  22.  Monopolies  and  trusts  shall  never  be 
allowed  in  this  state,  and  no  incorporated  company,  copartner- 
ship or  association  of  persons  in  this  state  shall  directly  or  in- 
directly combine  or  make  any  contract  with  any  other  incor- 
porated company,  foreign  or  domestic,  through  their  stock- 
holders, or  the  trustees,  or  assignees  of  such  stockholders,  or 
with  any  copartnership  or  association  of  persons,  or  in  any 
manner  whatever,  for  the  purpose  of  fixing  the  price  or  limit- 
ing the  production  or  regulating  the  transportation  of  any 
product  or  commodity.     .     .     ." 

That  in  the  organization  of  the  Northern  Securities  Com- 
pany, the  purpose,  object  and  design  of  said  organizers  and 
promoters  thereof,  both  in  the  organization  and  in  making  and 
carrying  out  the  said  plans,  agreement  and  conspiracy  here- 
inbefore referred  to,  and  the  purpose,  intent  and  design  of  the 
said  Northern  Securities  Company,  as  well  as  the  said  Great 
Northern  and  Northern  Pacific  Railway  Companies,  their 
stockholders,  directors,  executive  committee,  officers,  agents 
and  representatives  in  the  execution  of  such  plan,  agreement 
and  conspiracy,  was  and  is  to  violate  the  said  constitutional 
provisions  and  to  escape  and  evade  the  terms  and  provisions 
thereof,  and  effect  a  consolidation  of  the  stock  of  the  said 
railway  corporations,  and  a  practical  consolidation  of  said  rail- 
way properties  as  herein  alleged;  and  was  and  is  to  make  a 
contract  and  combination  between  common  carriers  doing  busi- 
ness in  the  state  of  Washington,  in  and  by  which  the  earnings 
of  such  common  carrier  doing  the  carrying  or  transporting  of 
freight  and  passengers  in  said  state  are  to  be  shared  by  the 
other  not  doing  such  carrying ;  and  further  alleges  that  the  de- 
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fendant  Northern  Securities  Company  is  simply  a  holding 
company,  but,  as  such,  is  a  common  carrier  or  railroad  com- 
pany within  the  meaning  of  the  constitution  of  said  state  and 
the  laws  of  the  land.  That  each  and  all  of  said  acts  violates 
and  evades  the  laws  of  the  land  and  the  settled  public  policy 
and  laws  of  the  state  of  Washington,  and  unless  said  defend- 
ants are  enjoined  as  hereinafter  prayed,  will  inflict  irreparable 
injury  upon  said  state  and  its  people. 

That  for  many  years  last  past,  it  has  been  and  is  now,  a  part 
of  the  settled  policy  of  the  state  of  New  Jersey  to  permit  the 
consolidation  of  only  such  lines  of  railroad,  as  are  or  can  be 
connected  so  as  to  form  continuous  lines  of  railway,  and  not  to 
permit  the  consolidation  of  parallel  or  competing  lines  and  to 
that  end,  in  the  year  1885,  the  tegislature  of  the  state  of  New 
Jersey  enacted  a  law  which  permits  the  consolidation  of  such 
lines  as  are  or  may  form  connecting  or  continuous  lines  of 
railroad. 

Your  oratrix  is  informed  and  believes,  and  upon  informa- 
tion and  belief  alleges,  that  the  defendant,  the  Northern  Se- 
curities Company,  is  not  the  owner  or  holder  of  any  property 
or  stock  or  securities  of  any  corporation,  except  as  above  set 
forth,  and .  is  not  engaged  in  any  business  whatever,  except 
such  as  is  incidental  to  the  holding  of  such  stock,  and  indi- 
rectly dictating  through  its  officers,  or  the  officers  and  di- 
rectors of  said  railway  companies,  the  general  management 
and  control  of  the  said  railway  companies  and  lines  and  prop- 
erties thereof. 

Your  oratrix  further  alleges  that  if  the  defendant,  the' 
Northern  Securities  Company,  is  permitted '  to  control  and 
manage- the  affairs  of  the  said  Great  Northern  and  Northern 
Pacific  Railroad  Company,  either  directly  or  indirectly,  in  the 
manner  hereinbefore  alleged,  or  otlierwise,  or  to  vote  the  stock 
of  said  railway  companies,  or  either  of  them,  all  competition 
between  said  companies  will  forever  cease,  and  a  monopoly  in 
railway  traffic  in  the  state  of  Washington  and  elsewhere,  be 
created,  to  the  great,  permanent  and  irreparable  damage  and 
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injury  to  said  state  and  to  the  people  thereof,  and  in  violation 
of  its  laws  and  of  the  laws  of  the  land. 

That  your  oratrix  has  and  can  have,  no  other  adequate 
remedy  or  relief  by  action  at  law,  except  as  herein  prayed  for 
in  equity. 

To  the  end,  therefore,  that  the  defendants,  the  Northern  Se- 
curities Company,  the  Great  Northern  Railway  Company  and 
the  Northern  Pacific  Railway  Company,  may,  if  they  can, 
show  cause  why  your  oratrix  should  not  have  the  relief  herein 
prayed  for,  and  that  they  may  be  compelled  to  answer  all  and 
singular  the  premises  and  all  the  matters  and  things  herein 
stated,  as  fully  and  particularly  as  if  they  were  here  again  re- 
peated, and  the  said  companies  thereunto  interrogated,  and 
that  the  said  defendants  maybe  required  to  answer  without 
oath,  their  answer  under  oath  being  hereby  expressly  waived, 
and  that  the  defendant,  the  Northern  Securities  Company,  its 
officers,  directors,  attorneys,  representatives,  agents,  servants 
and  executive  officers,  and  each  of  them,  be  perpetually  en- 
joined and  restrained : 

First.  From  voting  at  any  meeting  of  the  stockholders  of 
either  the  said  Great  Northern  or  Northern  Pacific  Railway 
Company,  any  of  the  capital  stock  of  either  of  said  companies, 
by  any  means  or  in  any  manner  whatever,  or  from  in  any 
manner  acting  as  the  owner  of  any  shares  of  capital  stock  of 
either  of  them,  and  from  attending  by  reason  of  such  owner- 
ship, possession  or  control  of  stock,  either  through  its  officers 
or  by  proxy,  any  meeting  of  the  stockholders  of  either  of  said 

railway  companies. 

Second.  From  in  any  way  aiding,  advising,  directing,  inter- 
fering with  or  in  any  way  taking  part,  directly  or  indirectly, 
in  any  manner,  in  the  management,  control  or  operation  of 
any  of  the  lines  of  railway  of  either  of  said  railway  companies, 
or  in  the  management  or  control  of  the  affairs  thereof. 

Third.  From  exercising  any  of  the  powers  or  performing 
any  of  the  duties  or  in  any  manner  acting  as  a  representative, 


ORIGINAL    JURISDICTION.  3377 

officer,  member  of  the  board  of  directors,  or  employe  of  either 
said  Great  Northern  or  Northern  Pacific  Railway  Company, 
or  in  any  way  exercising  the  management,  direction  or  control 
of  the  same. 

Fourth.  In  case  it  shall  appear  upon  the  trial  that  the  de- 
fendant, the  Northern  Securities  Company,  holds  or  controls, 
or  is  acting  in  concert  with  the  owners  of  a  majority  of  the 
capital  stock  of  either  of  said  railway  companies,  and  owns 
and  controls  a  minority  of  the  stock  of  the  other  of  said  com-  • 
panics,  then  that  the  defendant,  the  Northern  Securities  Com- 
pany, its  officers,  directors,  agents  or  representatives,  be  en- 
joined and  restrained  from  receiving,  acquiring  or  controlling 
any  additional  capital  stock  of  said  other  railway  company. 

Fifth.  That  the  defendants,  the  Great  Northern  Railway 
Company  and  the  Northern  Pacific  Railway  Company,  their 
stockholders,  officers,  directors,  agents  and  servants,  and  each 
and  every  one  of  them,  be  perpetually  enjoined  from  in  any 
manner  recognizing  or  accepting  the  Northern  Securities  Com- 
pany as  the  owner  or  holder  of  any  shares  of  the  capital  stock 
of  either  of  said  railway  companies,  and  from  permitting  said 
Northern  Securities  Company  to  vote  such  stock,  whether  by 
proxy  or  otherwise,  and  from  paying  any  dividend  upon  such 
stock  to  said  company  or  its  assigns,  unless  authorized  by  this 
court,  or  from  recognizing  as  valid  any  transfer,  mortgage, 
pledge  or  assignment  by  such  company,  of  such  stock,  unless 
authorized  by  this  court. 

Sixth.  That  the  Great  Northern  Railway  Company,  its 
stockholders,  officers,  directors,  agents  and  servants,  and  each 
of  them,  be  perpetually  enjoined  from  in  any  manner  interfer- 
ing with,  dictating  or  controlling  the  policy  of  the  management 
or  the  business  affairs  or  the  said  Northern  Pacific  Railway 
Company. 

Seventh.  That  the  Northern  Pacific  Railway  Company,  its 
stockholders,  officers,  directors,  agents  and  servants   and  each 
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of  them,  be  perpetually  enjoined  from  in  any  manner  interfer- 
ing with,  dictating  or  controlling  the  policy  of  the  management 
or  the  business  affairs  of  the  said  Great  Northern  Railway 
Company. 

Eighth.  And  your  oratrix  further  prays  the  leave  of  this 
court  to  amend  this  its  bill  of  complaint,  if  amendment  thereto 
shall  become  necessary,  including  the  right  to  bring  in  other 
parties  defendant  for  the  purpose  of  giving  force  and  effect 
to  any  decree  that  may  be  made  by  the  court  herein. 

/Lnd  that  the  complainant  be  granted  such  other  and  further 
relief  as  the  nature  of  the  case  may  require,  and  as  shall  be 
agreeable  to  equity  and  good  conscience : 

May  it  please  your  honors:  To  grant  unto  your  oratrix 
a  writ  of  subpoena  issuing  out  of  and  under  the  seal  of  this 
honorable  court,  directed  to  the  said  defendants,  the  Northern 
Securities  Company,  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of  the  laws  of  the  state 
of  New  Jersey,  and  a  citizen  of  the  state  of  New  Jersey  as 
herein  alleged,  the  Great  Northern  Railway  Company,  a  cor- 
poration organized,  existing  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  state  of  Minnesota,  and  a  citizen  of 
the  state  of  Minnesota  as  herein  alleged,  and  the  Northern  Pa- 
cific Railway  Company,  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of  the  laws  of  the  state 
of  Wisconsin,  and  a  citizen  of  the  state  of  Wisconsin  as  herein 
alleged,  strictly  commanding  said  defendants  under  certain 
penalty,  and  on  a  certain  day  therein  to  be  named,  to  be  and 
appear  before  this  honorable  court  to  stand  ana  abide  by  such 
order  and  decree  as  this  honorable  court  may  make  in  the 
premises.     And  to  this  end  your  oratrix  will  ever  pray. 

W.  B.  Stratton, 
Attorney  General,  State  of  Washington, 

and  Solicitor  for  Complainant. 
United  States  of  America,  State  of  Minnesota, 
District  of  Minnesota. 
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W.  B.  Strattoii,  being  duly  sworn,  upon  oath  says,  he  is  the 
attorney  general  of  the  state  of  Washington,  and  that  he  has 
resided  in  the  state  of  Washington  for  a  number  of  years  last 
past;  that  he  is  well  acquainted  with  the  facts  and  circum- 
stances set  forth  in  the  foregoing  bill  of  complaint;  that  he 
has  read  the  same  and  knows  the  contents  thereof  and  that  the 
same  is  true  of  his  knowledge,  except  as  to  matters  therein 
stated  upon  information  and  belief,  and  as  to  such  matters  he 
is  informed  and  believes  the  same  to  be  true. 


Subscribed" and  sworn  to  before  me  this day  of  March, 

A.  D.  1902.  , 

Notary  Public,  Ramsey  County,  Minnesota. 

(1)  Taken   from  Washington  v.  The   Northern   Securities   Co.,   185 
U.  S.  254. 


No.  2107a. 

Bill  of  Complaint  in  Suit  to  Enjoin  Cutting  Off  of  Gas 
Supply.(l) 

Supreme  Court  of  the  United  States 

in  equity 

No.  34,  Original— October  Term,  1918 

The  State  of  Ohio,  Complainant, 

vs. 
The  State  of  West  Virginia,  Defendant. 

To  the  Honorable  the  Chief  Justice  and  the  Associate  Jus- 
tices of  the  Supreme  Court  of  the  United  States: 

Your  orator,  the  State  of  Ohio,  and  one  of  the  states  of 
the  United  States  of  America,  by  John  G.  Price,  its  attorney 
general,  presents  this  bill  of  complaint  against  the  state  of 
West  Virginia,  also  one  of  the  States  of  the  United  States 
of  America,  by  virtue  of  the  direction  and  authority  contained 
in  a  joint  resolution  of  the  General  Assembly  of  the  state  ol 
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Ohio,  adopted,  on  the  twenty-fifth  day  of  March,  1919,  a  copy 
of  which  joint  resolution  is  hereto  attached,  marked  Exhibit 
"A,"  and  as  fully  made  a  part  hereof  as  if  copied  herein,  and 
also  by  the  written  direction  of  the  governor  of  the  state  of 
Ohio  under  authority,  of  section  333  of  the  General  Code  of 
Ohio;  and  thereupon  your  orator  complains  and  says: 

First.  That  in,  under  and  beneath  large  tracts  of  land  in 
the  state  of  West  Virginia,  natural  gas  has  been  discovered, 
and  for  more  than  twenty  years  last  past  has  been  i<nown  to 
exist  in  large  quantities,  of  great  value  for  use  as  fuel  and 
in  the  production  of  light  and  heat,  and  for  all  other 
purposes  for  which  it  is  adaptable  or  can  be  used,  and  during 
such  time  has  attracted  the  attention  of  persons,  many  of 
whom  have  been  citizens  of  Ohio,  having  capital  and  desirous 
of  investing  the  same  in  mining  and  drilling  for,  producing, 
utilizing  and  otherwise  disposing  of  such  natural  gas  for  the 
purposes  hereinafter  set  forth,  and  that  since  such  discovery 
and  development  of  gas,  as  aforesaid,  and  in  the  counties  of 
Boone,  Braxton,  Brooke,  Cabell,  Calhoun,  Clay,  Doddridge, 
Gilmer,  Hancock,  Harrison,  Kanawha,  Lewis,  Lincoln, 
Logan,  Marion,  Marshall,  Mingo,  Monongalia,  Nicholas, 
Ohio,  Pocahontas,  Pleasants,  Putnam,  Taylor,  Upshur, 
Ritchie,  Roane,  Tyler,  Wayne,  Wetzel,  Wirt,  Wood,  a  very 
large  and  increasing  number  of  natural  gas  wells,  and  being 
many  thousands  in  number,  have  been  drilled  and  equipped, 
and  are  being  drilled  and  equipped,  and  in  the  drilling  of 
which,  and  in  the  locating  and  development  of  said  gas  fields, 
large  sums  of  money  aggregating  many  millions  of  dollars 
have  been  expended  and  large  numbers  of  workmen,  both 
skilled  and  unskilled  have  been,  and  now  are  actively  em- 
ployed ;  that  the  development  of  the  gas  territory  is  a  mining 
venture,  of  very  great  uncertainty  and  hazard;  that  the  gas 
fields  of  West  Virginia  have  been  developed  from  their  in- 
ception, and  are  being  developed  to  a  great  extent  by  Ohio 
citizens  and  corporations. 
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Second.  That  many  cities  in  and  near  the  districts  of 
West  Virginia  in  which  said  gas  is  found,  have  been  supplied 
with  gas  distributing  plants,  and  transportation  lines  have 
been  laid  from  said  wells  in  the  said  fields  to  said  distributing 
plants  and  by  and  through  the  same  to  the  various  cities  and 
industrial  districts  of  the  state  of  West  Virginia;  that  if  there 
be  furnished  a  supply  of  natural  gas  reasonably  adequate  for 
the  purposes,  whether  domestic,  industrial  or  otherwise,  for 
which  natural  gas  is  consumed  or  desired  to  be  consumed  by 
the  public  or  any  part  of  the  public,  within  said  state  of  West 
Virginia,  and  for  which  said  consumer  or  consumers  therein 
shall  apply,  then  in  that  event,  substantially,  if  not  entirely, 
all  of  the  gas  produced  in  West  Virginia  will  be  required  to 
meet  said  demands,  the  result  of  which  will  be  the  denial  of . 
natural  gas  to  even  the  preferred  or  domestic  consumers  in 
Ohio. 

Your  orator  further  avers  that  the  persons  and  corpora- 
tions, herein  referred  to  as  engaged  in  the  production  and 
transportation  of  natural  gas  from  the  state  of  West  Virginia 
into  and  distributing  the  same  in  the  state  of  Ohio,  also  furnish 
natural  gas  for  public  use,  and  for  the  use  of  the  public,  in  the 
state  of  West  Virginia ;  that  in  the  early  stages  of  the  develop- 
ment of  the  natural  gas  fields  in  West  Virginia,  and  until  the 
years  immediately  last  past,  all  the  demands  for  natural  gas 
in  West  Virginia,  whether  domestic,  industrial  or  otherwise, 
were  supplied  and  only  the  surplus  was  transported  into  the 
state  of  Ohio ;  that  with  the  increased  consumption  and  demand 
for  natural  gas  in  West  Virginia,  as  now  exists,  with  the  en- 
forcement of  the  provisions  of  the  said  West  Virginia  law 
herein  under  consideration,  and  the  enforcement  of  said  law 
is  mandatory,  the  supply  of  natural  gas  from  the  state  of  West 
Virginia  as  now  transported  into  Ohio,  will  not  be  allowed 
even  for  the  first  preferred  class  of  consumers  in  Ohio,  to-wit, 
domestic  consumers,  and  furthermore  the  transportation  of  gas 
from  West  Virginia  into  Ohio  will  be  entirely  prohibited. 
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Third.  That  since  prospecting  ,began  for  natural  gas  in 
West  Virginia  and  the  discovery  of  the  same,  for  more  than 
twenty  years  last  past,  there  has  been  transported  and  conveyed 
from  the  state  of  West  Virginia  into  the  state  of  Ohio  large 
quantities  of  natural  gas  for  use  and  consumption  within  the 
saiid  state  of  Ohio.  That  at  the  time  of  the  discovery  and  de- 
velopment of  the  gas  fields  of  West  Virginia  there  was  in 
relation  to  the  supply  a  very  small  demand  therefor  within 
said  state  of  West  Virginia;  that  because  of  the  discovery  of 
said  natural  gas  in  the  state  of  West  Virginia  and  the  trans- 
portation thereof  into  the  state  of  Ohio  for  the  uses  aforesaid, 
the  Ohio  cities  of  Cleveland,  Cincinnati,  Columbus,  Dayton, 
Akron,  Canton,  Hamilton,  Portsmouth,  Springfield,  Youngs- 
town  and  many  other  municipalities  in  the  state  of  Ohio  have 
constructed  for  the  purpose,  and  now  maintain  natural  gas 
distributing  plants,  or  such  plants  have  been  constructed  therein 
by  private  capital,  through  which  said  natural  gas  so  trans- 
ported from  West  Virginia  can  be,  and  is  distributed,  deliv- 
ered and  sold  to  persons  therein  desiring  to  use  the  same  for 
light,  heat  and  fuel,  and  for  other  purposes  and  uses  to  which 
the  same  may  be  put ;  that  these  distributing  plants  have  been 
built  and  constructed  at  great  cost  and  expense;  the  fact  is 
that  all  of  the  inhabitants  in  said. municipalities  aforesaid,  and 
in  many  other  municipalities  in  Ohio,  are  now  wholly  depend- 
ent upon  the  use  of  natural  gas  for  light,  heat,  fuel  and  other 
purposes  to  which  the  same  can  be,  and  is  being  put  (except 
only  the  limited  extent  to  which  steam  or  coal  is  or  can  be 
used. ) 

Fourth.  That  many  corporations  and  companies,  among 
others,  United  Fuel  Gas  Company,  The  Ohio  Fuel  Supply 
Company,  The  East  Ohio  Gas  Company,  The  Northwestern 
Ohio  Natural  Gas  Company,  and  The  Logan  Natural  Gas  & 
Fuel  Company  have,  at  great  cost  and  expense,  amounting  to 
many  millions  of  dollars,  laid,  built  and  constructed  from  the 
said  cities  of  Ohio,  as  aforesaid,  and  also  from  many  other 
cities  and  villages  of  the  state  of  Ohio,  to  the  gas  producing 
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fields  of  West  Virginia,  large  trunk  lines  for  the  transportation 
of  natural  gas  to  the  said  cities  for  distribution,  sale  and  use  in 
the  said  cities ;  that  the  transportation  to  and  distribution,  sale 
and  use  of  natural  gas  in  the  said  cities  have  been  conducted 
and  carried  on  for  many  years  last  past,  under  contracts  then 
and  still  existing  between  the  said  companies  on  the  one  hand, 
and  your  orator,  the  state  of  Ohio,  and  the  said  municipalities 
on  the  other  hand,  until  the  inhabitants  and  consumers  thereof, 
in  the  said  municipalities  and  elsewhere  in  the  said  state  of 
Ohio,  as  well  as  your  orator,  the  state  of  Ohio,  now  rely  almost 
wholly  upon  the  use  of  natural  gas  for  light,  heat,  fuel,  and 
other  purposes,  and  there  has  grown  up  and  now  is  a  great  and 
heavy  demand  and  market  for  natural  gas,  which  is  daily  grow- 
ing larger,  as  the  people  of  the  said  municipalities  become  more 
accustomed  to  the  use  thereof;  that  such  demand  has  now 
grown  to  such  extensive  proportions  that  in  the  said  munic- 
ipalities aforesaid  and  many  others  in  Ohio,  the  local  distribut- 
ing companies  supplying  the  same  and  securing  their  gas  supply 
from  the  said  gas  trunk  pipe  lines,  are  unable  to  meet  the  in- 
creasing demand,  and  there  has  been,  and  now  is,  from  time 
to  time,  a  shortage  of  natural  gas  therein,  even  when  the  use 
thereof  is  limited  to  domestic  purposes.  All  contracts  in  Ohio 
with  consumers  of  natural  gas  provide  for  preference  to  do- 
mestic consumers,  and  for  cutting  all  other  classes  of  users  in 
case  of  shortage  of  supply  of  natural  gas. 

Fifth.  Your  orator  further  avers  and  charges  that  the  trans- 
portation in  interstate  commerce  of  natural  gas  by  means  of, 
and  through  pipe  lines,  is  and  has  been  for  many  years  exten- 
sively carried  on  in,  through  and  among  the  Dominion  of 
Canada,  the  states  of  New  York,  Pennsylvania,  West  Vir- 
ginia, Ohio,  Kentucky,  Indiana,  Illinois,  Missouri,  Kansas, 
Oklahoma,  Texas,  Arkansas,  Louisiana  and  other  states  in  the 
United  States  and  that  fhere  are  now  over  five  thousand  miles 
of  main  trunk  gas  lines  laid  and  operated  in  the  said  states  and 
Canada  and  the  transportation  of  West  Virginia  natural  gas 
by  means  thereof  has  grown  to,  and  is  now  a  great  industry. 
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with  many  millions  of  dollars  invested  therein  and  the  use  of 
said  trunk  lines  and  pipes  has  become,  and  now  is  the  universal 
method  of  transporting^  natural  gas.  Your  orator  further  says 
that  natural  gas  has  become  and  now  is  a  widely  known  and 
well  'established  article  of  interstate  commerce  and  the  traffic- 
therein  between  and  among  the  states,  has  grown  to  enormous 
proportions — immense  quantities  thereof,  aggregating  each 
day  hundreds  of  millions  of  cubic  feet,  being  transported  in 
interstate  commerce  from  Pennsylvania  into  New  York,  from 
West  Virginia  into  Ohio,  Pennsylvania,  Kentucky  and  Mary- 
land, from  Kansas  into  Missouri,  from  Ohio  into  West  Vir- 
ginia and  Pennsylvania,  and  from  Pennsylvania  into  Ohio, 
from  Oklahoma  into  Kansas,  Missouri  and  Texas. 

Sixth.  That  there  is  now  laid,  maintained  and  operated  in 
the  state  of  Ohio  and  from  Ohio  into  the  state  of  West  Vir- 
ginia more  than  one  thousand  miles  of  connecting  natural  gas 
main  pipe  lines,  in  daily  use  for  the  transportation  and  car- 
riage of  natural  gas,  both  within  and  out  of  the  said  states; 
that  said  pipe  lines  have  a  property  value  of  at  least  $25,000,- 
000;  that  more  than  half  of  the  said  thousand  miles  of  pipe 
lines  so  constructed,  as  aforesaid,  in  the  state  of  Ohio,  were 
laid  for  the  exclusive  purpose  of,  and  are  now  engaged  in, 
transporting  and  handling  natural  gas  produced  in  the  state 
of  West  Virginia. 

SeventK  Your  orator,  the  state  of  Ohio,  further  avers  that 
it  is  the  owner  and  proprietor  of  a  large  number  of  state  insti- 
tutions established  for  penal,  eleemosynary,  educational  and 
governmental  purposes,  within  the  state  of  Ohio,  to-wit : 

Athens  State  Hospital,  at  Athens,  Ohio. 
Cleveland  State  Hospital,  Cleveland,  Ohio. 
Columbus  State  Hospital,  Columbus,  Ohio. 
Dayton  State  Hospital,  Dayton,  Ohio. 
Longview  State  Hospital,  Cincinnati,  Ohio. 
Epileptic  Hospital,  Gallipolis,  Ohio. 
Massillon  State  Hospital,  Massillon,  Ohio. 
Toledo  State  Hospital,  Toledo,  Ohio. 
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Ohio  Feeble-Minded  Institution,  Columbus,  Ohio. 
Ohio  State  School  for  the  Blind,  Columbus,  Ohio. 
Ohio  State  School  for  Deaf,  Columbus,  Ohio. 
Ohio  State  Sanitorium,  Mt.  Vernon,  Ohio. 
Soldiers'  and  Sailors'  Home,  Sandusky,  Ohio. 
Boys'  Industrial  School,  Lancaster,  Ohio. 
Girls'  Industrial  School,  Delaware,  Ohio. 
Ohio  Penitentiary,  Columbus,  Ohio. 
Ohio  State  Capitol,  Columbus,  Ohio. 

That  said  natural  gas  so  transported  from  West  Virginia 
and  used  as  aforesaid,  is  also  used  in  municipal  buildings  and 
for  municipal  and  street  lighting  in  the  counties,  townships  and 
municipalities  of  the  state  of  Ohio.  That  all  of  said  gas  so 
used  in  governmental  buildings,  in  the  state  institutions,  coun- 
ties, townships  and  municipalities  as  aforesaid  is  supplied  and 
used  under  existing  contracts  made  and  entered  into  between 
the  state  of  Ohio  and  the  political  subdivisions  thereof,  re- 
spectively, and  the  producers  and  distributors  of  said  natural 
gas  who  bring  the  same  from  the  state  of  West  Virginia. 

That  the  state  of  Ohio,  through  its  officers  and  agents,  has 
found  it  convenient  and  profitable  to  use  natural  gas,  as  afore- 
said, for  the  production  of  heat,  light  and  fuel,  at  its  said  state 
institutions,  and  that  it  has  provided  and  established  equip- 
ment for  the  use  of  the  said  natural  gas  in  its  said  institutions 
at  an  expense  of  many  thousands  of  dollars,  all  of  which  equip- 
ment would  become  useless  for  all  practical  purposes,  if  your 
said  orator  should  be  unable  to  continue  to  obtain  a  supply  of 
the  said  natural  gas  from  the  state  of  West  Virginia  for  its 
said  institutions,  and  would  have  a  mere  salvage  value  to  the 
said  state  of  Ohio.  Your  orator  further  says  that  on  account 
of  the  great  convenience  and'  economy  of  the  said  natural  gas, 
it  has  been  enabled  to  save  in  labor  and  fuel  costs,  large  amounts 
of  money,  which  it  would  otherwise  have  required  to  expend 
for  said  labor  and  fuel.  That  it  has  found  the  use  of  the  said 
natural  gas  to  be  healthful  in  its  various  institutions  for  the 
treatment  of  abnormal  persons,  where  clean  and  sanitary  sur- 
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roundings  are  of  the  greatest  importance  and  that  if  it  were 
deprived  of  a  supply  of  said  natural  gas  it  would  be  obliged  to 
tear  out  all  of  its  equipment,  which  it  has  now  established,  and 
substitute  therefor  equipment  and  furnaces  for  the  use  of  coal 
or  some  other  fuel,  which  would  impose  upon  your  orator  not 
only  the  great  expense  of  chaaging  all  of  its  equipment,  but. 
further,  the  hardship  and  inconvenience  of  being  deprived  of 
such  a  convenient,  clean  and  economical  fuel  as  natural  gas; 
that  the  said  state  of  Ohio,  your  orator,  used  in  its  said  public 
■institutions,  during  the  year  ending  June  30,  1918,  a  total 
amount  of  three  hundred  and  sixty-nine  million,  three  hundred 
and  eighty-nine  thousand  (369,389,000)  cubic  feet  of  gas; 
that  a  large  proportion  of  the  gas  so  used  by  your  orator,  as 
aforesaid,  is  being  and  has  been  obtained  and  transported  from 
the  gas  fields  of  West  Virginia,  that  if  your  orator  should  be 
deprived  of  that  part  of  its  supply  which  is  obtained  and  trans- 
ported from  the  said  gas  fields  of  West  Virginia,  its  supply 
would  be  insufficient  in  pressure  and  quantity,  for  practical 
use,  and  it  would  be  obliged  to  abandon  the  use  of  natural  gas 
for  the  purpose  aforesaid.  Your  orator  further  avers  that  its 
citizens,  and  citizens  of  other  states  have  invested  in  Ohio  in 
the  business  of  transporting  and  furnishing  natural  gas  to 
consumers  in  Ohio,  approximately  the  sum  of  $150,000,000, 
from  which  said  investment  the  said  state  of  Ohio,  and  the 
political  subdivisions  thereof,  annually  receive  large  sums  of 
money  as  taxes  on  such  tangible  property  and  as  franchise 
taxes  upon  corporations  engaged  in  the  business  of  furnishing 
and  transporting  natural  gas  from  the  said  state  of  West  Vir- 
ginia, into  and  within  the  said  state  of  Ohio.  Your  orator 
further  shows  that  many  of  the  citizens  and  residents  of  the 
state  of  Ohio  have  become  and  are  bound  by  valid,  existing  and 
unexpired  contracts  and  franchises,  heretofore  entered  into 
with  the  said  state  of  Ohio,  and  with  municipalities  and  cities 
within  the  said  state  of  Ohio,  as  well  as  with  private  citizens 
of  the  state  of  Ohio,  to  furnish  natural  gas  to  consumers  in 
Ohio,  for  heat,  cooking  and  lighting,  the  source  of  supply  of 
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natural  gas  for  the  fulfillment  of  which  contracts  is  in  the 
state  of  West  Virginia. 

Eighth.  That  the  legislature  of  the  state  of  West  Virginia 
passed  on  February  12,  1919,  and  the  governor  approved  on 
February  17,  1919,  an  act  entitled: 

"An  act  in  relation  to  persons,  firms  and  corporations  en- 
gaged in  furnishing,  or  required  by  law  to  furnish  natural  gas 
for  public  use  within  this  state,  to  provide  remedies  for  the 
enforcement  of  this  act  and  penalties  and  punishment  for  vio- 
lation thereof,  and  to  extend  the  jurisdiction  of  the  public 
service  commission  and  of  the  courts  of  this  state  with  respect 
thereto,"  to  be  effective  May  10,  1919,  a  copy  of  the  full  text  of 
which  act  is  hereto  attached,  marked  Exhibit  "B"  and  as  fully 
made  a  part  hereof,  as  if  copied  herein.  That  said  act  pro- 
vides in  substance  that  every  person  engaged  in  furnishing 
natural  gas  for  public  use,  within  the  state  of  West  Virginia, 
is  bound  to  furnish  a  full  supply  of  natural  gas  to  all  users 
within  the  said  state,  who  shall  apply  for  such  natural  gas, 
before  any  natural  gas  whatever  shall  be  transported  out  of 
,  the  state ;  that  if  any  natural  gas  distributor  shall  have  an  in- 
sufficient supply  of  gas  to  supply  all  demands  made  upon  it, 
then  any  other  gas  company  producing  or  transporting  gas 
within  the  said  state,  shall  be  obliged  to  establish  physical  con- 
nections with  the  said  distributor  which  has  a  shortage  as 
aforesaid,  and  give  to  the  said  distributor  having  a  shortage  as 
aforesaid,  sufficient  gas  to  supply  all  wants  of  all  consumers 
within  the  said  state  of  West  Virginia,  before  any  natural  gas 
whatever,  shall  be  transported  outside  the  state  of  West  Vir- 
ginia. The  said  act  empowers  the  public  service  commission 
of  the  said  state  of  West  Virginia,  to  make  orders  requiring 
companies  to  conform  to  the  provisions  of  the  said  pretended 
law,  the  effect  of  which  would  be  to  give  all  consumers  within 
the  state  of  West  Virginia,  whether  domestic,  industrial  or 
otherwise,  an  exclusive,  prior  right  to  said  natural  gas  over 
consumers  in  the  state  of  Ohio,  so  that  the  said  West  Virginia 
consumers  can  appropriate  and  use  the  said  natural  gas  while 
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enroute  through  pipe  lines  from  West  Virginia  .into  Ohio  with- 
out regard  to,  or  consideration  for  consumers  in  Ohio,  and 
without  regard  to  the  contracts  of  purchase  or  the  rights,  duties 
and  obligations  of  those  who  transport  said  gas  under  contracts 
made  for  the  sale  and  delivery  thereof,  and  in  absolute  dis- 
regard of  the  fact  that  natural  gas  is  a  legitimate  subject  of 
interstate  commerce,  and  is  at  the  time  moving  in  interstate 
commerce.  The  provisions  of  section  5  of  said  act  impose 
fines  so  large  and  imprisonment  so  protracted  and  severe  and 
makes  each  day  in  which  said  violation  is  continued  a  separate 
and  distinct  ofifense  "as  to  be  unconscionable,  and  unwarranted, 
and  would,  in  effect,  deny  the  right  of  appeal  for  judicial  relief 
of  the  aggrieved  person  against  whom  the  orders  of  the  com- 
mission of  West  Virginia  may  be  made.  The  enforcement  of 
said  act  in  all  its  provisions  is  mandatory.  The  officers  charged 
with  its  enforcement  must  make  orders  in  conformity  to  its 
provisions,  and  those  against  whom  said  orders  are  made  must 
comply  with  the  same  or  sufifer  the  penalties  aforesaid.  Sec- 
tion 7  of  said  act  provides  that  the  word  "person"  within  the 
meaning  of  this  act,  shall  be  construed  to  mean  and  to  include 
persons,  firms  and  corporations. 

And  your  orator  avers  and  charges  that  this  act  was  passed 
solely  and  only  for  the  purpose  of  preventing  the  transporta- 
tion of  natural  gas  beyond  the  borders  of  the  state,  and  that 
it  is  wholly  illegal  and  void,  because  it  conflicts  with,  offends 
against,  and  is  in  contravention  of  clause  3  of  section  8  of 
article  I  of  the  constitution  of  the  United  States,  granting  to 
Congress  the  power  to  regulate  commerce  between  states,  in 
that  it  purports  to  give  to  the  public  service  commission  of  the 
state  of  West  Virginia,  the  right  to  inhibit  the  exportation  of 
an  aricle  of  interstate  commerce ;  and  of  the  fourteenth  amend- 
ment of  the  constitution  of  the  United  States,  in  that  it  abridges 
the  privileges  and  immunities  of  the  residents  and  citizens  of 
your  orator,  the  state  of  Ohio,  vi^ho  are  also  residents  and 
citizens  of  the  United  States,  and  deprives  them  of  their  prop- 
erty, without  due  process  of  law,  and  denies  to  them  the  equal 
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protection  of  the  law;  and  of  section  10  of  article  I  of  the 
constitution  of  the  United  States,  in  that  it  impairs  the  obliga- 
tion of  contracts  of  your  orator,  the  state  of  Ohio,  and  of  the 
citizens  and  residents  of  your  orator. 

Ninth.  That  your  orator  avers  that  the  effect  of -said  statute 
is  to  require  the  said  persons  and  companies  so  engaged  in  pro- 
ducing natural  g-as  within  the  state  of  West  Virginia  and 
transporting  it  outside  the  state  of  West  Virginia  for  sale  and 
distribution,  as  well  as  those  companies  which  are  engaged 
only  in  transporting  gas  from  the  state  of  West  Virginia,  to 
devote  their  entire  supply  of  natural  gas,  to  the  needs  and 
wants  of  users  and  consumers  inside  the  state  of  West  Vir- 
ginia, and  to  transport  no  gas  whatever  outside  the  state  of 
West  Virginia.  That  your  orator  is  informed  and  believes 
that  it  is  the  purpose  of  defendant  to  impose  fines  and  penalties 
upon  any  person  or  company  that  shall  refuse  to  comply  with 
the  terms  of  said  act  or  to  obey  such  orders  of  said  public  serv- 
ice commission  of  West  Virginia  and  that  it  is  their  purpose, 
and  the  efifect  of  said  act,  wholly  to  prevent  the  exportation 
of  natural  gas  outside  of  the  state  of  West  Virginia  and  thereby 
cut  off  from  users  of  natural  gas  in  the  state  of  Ohio  and  in 
other  states  generally,  as  well  as  from  your  orator,  the  state 
of  Ohio,  in  particular,  that  part  of  their  said  natural  gas  sup- 
ply which  they  now  obtain  from  the  state  of  West  Virginia. 

Tenth.  That  your  orator's  rights  in  the  premises  are  of 
great  value  and  that  the  defendant's  proposed  wrongful  and 
illegal  acts  and  doings  hereinbefore  mentioned,  would  cause 
your  orator  great  and  irreparable  pecuniary  loss  and  injury 
and  would  deprive  more  than  four  millions  of  people  who  are 
citizens  and  residents  of  your  orator,  the  state  of  Ohio,  of  the 
supply  of  natural  gas  upon  which  they  are  now  dependent,  to 
the  great  danger  of  life  and  to  the  detriment  of  the  health, 
comfort  and  convenience  of  the  domestic  consumers  within 
the  state  of  Ohio  and  would  deprive  the  state  of  Ohio  of  its 
said  large  income  from  taxes  upon  said  gas  properties,  and 
would  ruin  the  business  and  destroy  and  impair  the  value  of 
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the  property  of  many  persons  and  corporations,  citizens  of  the 
state  of  Ohio,  the  total  threatened  loss  to  your  orator  and  to 
its  citizens  and  residents  being  many  millions  of  dollars.  That 
the  defendant,  the  state  of  West  Virginia,  in  the  enactment 
and  proposed  enforcement  of  the  said  pretended  law,  is  violat- 
ing the  provisions  of  the  United  States  constitution,  which 
vests  in  the  Congress  the  power  to  regulate  commerce,  among 
the  several  states,  and  also  the  prcrvisions  of  section  10  of 
article  I  of  the  said  constitution  of  the  United  States,  which 
forbids  any  state  from  making  or  enforcing  any  law  which 
violates  or  impairs  the  obligation  of  contracts  and  also  the 
provisions  of  the  fourteenth  amendment  to  the  United  States 
constitution  which  forbids  the  several  states  from  depriving 
persons  of  property  without  due  proces,s  of  law  and  of  the  equal 
protection  of  the  laws. 

~  Wherefore  your  orator  charges: 

1.  That  such  act,  law  or  statute  of  West  Virginia,  hereto 
attached  and  marked  Exhibit  "B,"  will  prevent  the  transporta- 
tion of  natural  gas  in  interstate  commerce  and  the  carriage  of 
gas  through  the  pipe  lines  from  the  state  of  West  Virginia 
into  and  for  sale  to  the  said  state  of  Ohio  and  other  states,  as 
aforesaid,  and  is  absolutely,  unconditionally  and  utterly  null 
and  void,  and  without  any  force  and  effect  whatever,  because 
by  the  provisions  of  the  constitution  of  the  United  States, 
hereinbefore  referred  to,  the  state  of  West  Virginia  can  have 
no  power,  authority,  dominion,  control  or  jurisdiction  over  the 
transportation  and  carriage  of  natural  gas  from  the  state  of 
West  Virginia,  to  your  orator,  the  state  of  Ohio,  such  trans- 
portation knd  carriage  being  wholly  within  the  control,  regula- 
tion, power,  authority,  juri'sdiction  and  protection  of  the  laws 
and  constitution  and  courts  and  government  of  the  United 
States  of  America  and  no  other. 

2.  Any  attempts  by  the  defendant  to  carry  out  said  act  to 
prevent  the  transportation  of  natural  gas  outside  of  the  state 
of  West  Virginia,  would  be  a  gross  wrong  against  your  ora- 
tor's rights  and  property,  as  well  as  the  rights,  property,  health. 
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convenience  and  safety  of  millions  of  the  citizens  and  residents 
of  your  orator,  and  would  work  it  and  them  a  great  and  irrep- 
arable loss  and  injury  for  which  it  or  they  would  have  no  ade- 
quate  remedy  at  law. 

In  consideration  whereof,  and  for  as  much  as  your  orator 
and  its  citizens  and  residents,  who  except  through  representa- 
tion by  your  orator,  have  no  remedy  and  can  only  have  ade- 
quate relief  in  this  honorable  court,  your  orator  on  its  own 
behalf  and  also  as  the  parens  patriae,  trustee,  guardian  and 
representative  of  that  great  proportion  of  its  citizens,  who  are 
directly  affected  by  the  provisions  of  said  law,  as  aforesaid, 
prays  this  honorable  court  to  take  cognizance  of  the  several 
charges  set  forth  in  the  premises. 

Wherefore  your  orator,  needing  relief,  prays: 

1.  That  the  said  state  of  West  Virginia  may  be  made  de- 
fendant to  this  bill  of  complaint  and  that  it  may  be  compelled 
to  answer  each  and  every  allegation  therein  contained,  but 
not  under  oath,  the  answer  under  oath  being  expressly  waived. 

2.  That  it  be  adjudged  and  decreed  that  said  act  or  law  of 
1919,  of  the  state  of  West  Virginia,  Exhibit  "B"  herein,  Is 
illegal  and  void  because  it  conflicts  with,  and  contravenes 
clause  3  of  section  8  of  article  I  of  the  constitution  of  the 
United  States  granting  to  Congress  the  power  to  regulate 
commerce  between  the  states,  in  that  it  purports  to  give  to  the 
public  service  commission  of  the  state  of  West  Virginia,  the 
right  to  inhibit  the  exportation  of  an  article  of  interstate  com- 
merce; and  of  the  fourteenth  amendment  of  the  constitution 
of  the  United  States,  in  that  it  abridges  the  privileges  and  im- 
munities of  the  residents  and  citizens  of  your  orator,  the  state 
of  Ohio,  who  are  also  residents  and  citizens  of  the  United 
States,  and  the  state  of  Ohio  itself,  by  depriving  them  and  it 
of  their  property  without  due  process  of  law,  and  denying  to 
them  and  it  the  equal  protection  of  the  law ;  and  of  section  10 
of  article  I  of  the  constitution  of  the  United  States,  in  that  it 
impairs  the  obligation  of  contracts  of  your  orator,  the  state  of 
Ohio,  and  of  the  citizens  and  residents  of  your  orator. 
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3'.  That  it  be  adjudged  and  decreed  that  neither  your  orator 
nor  any  of  its  citizens  and  residents  have  an  adequate  remedy 
at  law  for  the  injury  which  would  result  from  the  enforcement 
of  said  act  and  that  such  injury  would  be  irreparable. 

4.  That  the  said  defendant  may  be  restrained  from  com- 
mitting any  of  the  acts  and  deeds  herein  complained  of ,  and. 
from  any  violation  of  the  rights  of  your  orator  or  of  its  citi- 
zens and  residents  in  the  premises,  by  a  writ  of  injunction 
issuing  out  of  and  under  the  seal  of  this  honorable  court,  per- 
petually enjoining  and  restraining  the  said  defendant,  its  re- 
spective agents,  servants,  attorneys,  workmen  and  employes, 
from  in  any  way  interfering  with  the  transportation  of  natural 
gas  from  and  out  of  the  state  of  West  Virginia,  for  use  in  the 
state  of  Ohio  by  your  orator  or  any  of  its  citizens  or  residents, 
under  the  authority  of  the  said  act,  law  or  statute,  Exhibit  "B,"  ' 
or  any  act,  law  or  statute  of  the  state  of  West  Virginia,  or 
under  any  pretended  common  law,  right,  rule  of  action,  or 
unwritten  law  of  the  state  of  West  Virginia; 

5.  That  a  provisional  or  preliminary,  injunction  be  issued 
forthwith,  restraining  the  said  defendant,  its  respective  officers, 
agents,  servants,  attorneys,  workmen  and  employes,  from  in 
any  way  interfering  with  the  transportation  of  natural  gas 
from  and  out  of  the  state  of  West  Virginia,  into  and  for  use 
in  the  state  of  Ohio  by  your  orator,  or  any  of  its  citizens  or 
residents ;  and  from  instituting,  prosecuting  or  conducting  any 
suits,  and  from  suing  out  any  writs  of  process  in  any  of  the 
state  courts  of  West  Virginia,  against  any  person,  company  or 
corporation  which  is  engaged  in  the  production  or  transporta- 
tion of  natural  gas.  out  of  the  state  of  West  Virginia  and  into 
the  state  of  Ohio,  for  use  by  your  orator  or  any  of  its  citizens 
or  residents,  under  the  authority  of  the  said  act,  law  or  statute. 
Exhibit  "B." 

6.  That  said  defendant  be  decreed  to  pay  the  costs  of  this 
suit. 

7.  That  this  honorable  court  may  grant  your  orator  such 
other  and  further  relief  as  the  equity  of  the  case  may  require, 
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whether  specifically  prayed  for  herein  or  not,  and  which  to 
your  honors  may  seem  meet. 

8.  That  it  may  please  your  honors  to  grant  unto  your  orator 
not  only  a  writ  of  injunction,  conformable  to  the  prayer  of 
this  bill,  but  also  that  a  writ  of  subpoena  of  the  United  States 
of  America  be  issued  out  of  and  under  the  seal  of  this  court, 
directed  to  the  state  of  West  Virginia,  to  be  served  upon  its 
governor  and  attorney  general,  commanding  said  defendant 
on  a  certain  day  to  be  therein  named,  arjd  under  a  certain  pen- 
alty, to  be  and  appear  before  this  honorable  court,  and  then 
and  there  to  answer,  but  not  under  oath,  answer  under  oath 
being  hereby  waived,  all  and  singular  the  premises,  and  to 
stand  to,  perform,  and  abide  such  order,  direction  and  decree 
as  may  be  made  against  said  defendant  in  the  premises  and  as 
may  be  required  by  the  principles  of  law,  equity  and  good  con- 
science. 

And  your  orator  will  ever  pray. 

The  State  of  Ohio. 
By  John  G.  Price, 
Attorney  General. 

[Verification.] 

(1')  From  the  record  in  252  U.  S.  S63,  64  L.  ed.  717. 


No.  2108. 

Subpoena  in  a  Suit  by  One  State  Against  Another.  (1) 

[Caption.] 

The  President  of  the  United  States  to  the  Governor  and  At- 
torney-General of  the  State  of ,  Greeting: 

For  certain  causes  offered  before  the  supreme  court  of  the 
United  States  holding  jurisdiction  in  equity,  you  are. hereby 
commanded,  and  strictly  enjoined  that,  laying  all  matters  aside 
and  notwithstanding  any  excuse,  you  personally  be  and  appear 

on  behalf  of  the  people  of  said  state  of  ■ before  the  said 

supreme  court  holding  jurisdiction  in  equity,  on  the  first  Mon- 
day in  next,  at  the  city  of  Washington,  in  the  District 

of  Columbia,  being  the  present  seat  of  the  national  government 
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of  the  United  Slates,  to  answer  concerning  things  which  shall 
then  and  there  be  objected  to  said  state,  and  to  do  further,  and 
receive  on  behalf  of  said  state,  what  the  said  supreme  court 
holding  jurisdiction  in  equity  shall  have  considered  in  this 
behalf;  and  this  you  may  in  no  wise  omit,  under  the  penalty 
of dollars. 

Witness  the  Honorable  Melville  W.   Fuller,   chief  justice 

of  the  said  supreme  court,  at  Washington  City,  this day 

of ,  1894.  S.  G., 

[Seal.]  Clerk  of  the  Supreme  Court. 

(1)  When  a  bill  has  been  filed  the  defendant  state  will  be  served 
with  process,  but  no  coercive  measures  will  be  employed  to  compel 
appearance.  In  default  of  appearance  the  case  will  be  heard  ex  parte. 
Rhode  Island  v.  Mass.,  12  Pet.  761;  Supreme  Court  Rule  No.  S.  In 
New  Jersey  v.  New  York,  5  Pet.  284,  8  L.  Ed.  127,  procedure  in  these 
cases  of  original  jurisdiction  receives  some  attention. 


No.  2109. 

Return  of  Service  of  Subpoena  on  a  State.  (1) 

[Caption.] 

The  within  subpoena  was  served  upon  J.  K.,  governor  of 

the  state  of ,  at ,  on  the day  of ,  1894,  by 

delivering  to  and  leaving  with  him  a  copy  thereof,  and  at  the 
same  time  showing  him  the  original  with  the  seal  of  the  court 

attached ;  also,  on  L.  M.,  attorney-general  of  said  state,  at , 

on  the  day  of ,  1894,  by  delivering  to  him  a  copy 

thereof,  and  at  the  same  time  showing  him  this  original  with 
the  seal  of  the  court  attached.  H.  C, 

Dated .  United  States  Marshal. 

(1)  In  case  of  service  by  copy  see  Equity  Rule  13. 


No.  2110. 

Motion  to  Dismiss  for  Want  of  Jurisdiction,  (1) 

n  the  Supreme  Court  of  the  United  States. 

The  State  of ,  Plaintiff, 

vs. 

The  State  of ,  Defendant. 

Now  comes  the  defendant  and  moves  the  court  to  dismiss 
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the  bill  herein  for  want  of  jurisdiction,  as  apparent  from  the 
bill: 

First.  Because  it  therein  appears  that  the  claim  relates 
to  an  antiquated  controversy  between  colonies,  previous  to 
the  formation  of  the  government. 

Second.  Because  there  is  no  legislative  provision  or  law 
in  force  to  direct  or  regulate  the  process,  forms  of  proceed- 
ing, judgment,  or  execution,  or  to  authorize  any  action  by 
the  court  in  the  premises. 

Third.  Because  the  nature  of  the  suit  is  political  in  its 
character,  brought  by  a  sovereign  for  the  restitution  of  sov- 
ereignty of  disputed  territory.  R.  X., 

Solicitor  for  Defendant. 

(1)  The  matter  of  jurisdiction  takes  precedence  over  an  inquiry  into 
the  merits.  Oregon  v.  Hitchcock,  202  U.  S.  60,  SO  L.  Ed.  935;  and  the 
court  will  suo  motu  look  into  the  question,  regardless  of  the  attitude 
of  the  parties.     Minnesota  v.  Hitchcock,  185  U.  S.  373,  46  L.  Ed.  954. 

The  original  jurisdiction  of  the  Supreme  Cpurt  over  controversies 
between  states  includes  not  only  the  power  to  render  judgment  but 
also  to  enforce  it  by  appropriate  remedial  processes.  Virginia  v. 
W.  Va.,  246  U.  S.  565,  593  to  606,  62  L.  Ed.  883,  and  for  the  course 
of  the  interesting  litigation  between  these  two  states  to  enforce  the 
contract  distributing  and  assuming  the  debt  of  Virginia  at  the  time 
of  the  separation  of  West  Virginia,  see  11  Wall.  39,  102  U.  S.  674,  206 
U.  S.  290,  209  U.  S.  514,  220  U.  S.  1,  222  U.  S.  17,  231  U.  S.  89,  234 
U.  S.  117  (resume  in  this  case);  238  U.  S.  202,  241  U.  S.  531,  246  U.  S. 
565  (largely  devoted  to  a  discussion  of  the  jurisdiction  of  the  court 
to  enforce  its  judgment  and  the  jurisdiction  of  Congress  in  the  crea- 
tion of  remedies,  and  setting  down*  several  questions  for  later  argu- 
ment). There  appears  all  through  this  litigation  the  greatest  con- 
sideration by  the  court  for  the  character  of  the  parties. 

In  246  U.  S.  565,  Va.  v.  W.  Va.,  at  pages  567  to  579,  appear: 

(a)  Petition  by  Virginia  for  writ  of  mandamus  and  an  order  directed 
to  the  state  of  West  Virginia  and  the  members  of  her  legislature, 
requiring  them  to  show  cause  why  the  writ  should  not  issue  com- 
manding the  levy  of  a  tax  to  satisfy  the  judgment  theretofore  recov- 
ered against  the  state  of  West  Virginia.  The  motion  was  granted 
and  the  rule  was  issued,  and 

(b)  Motion  of  West  Virginia  to  discharge  the  rule. 


No.  2111. 

Demurrer  for  Want  of  Jurisdiction. 

Demurrers  are  abolished  by  Equity  Rule  2?. 
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No.  2112. 

Plea. 

'leas  are  abolished  by  Equity  Rule  29. 


No.  2113. 

Replication  by  Plaintiff  in  Suit  Between  States  to  Settle 

Boundary.  (1) 

Now  comes  this  replicant,  the  state  of  Missouri,  saving  and 
reserving  to  itself  all  and  all  manner  of  advantage  of  excep- 
tion which  may  be  had  and  taken  to  the  manifold  errors,  un- 
certainties and  insufficiencies  of  the  answer  of  the  defendant, 
the  state  of  Nebraska,  for  replication  thereunto  saith  that  it 
doth  and  will  ever  aver,  maintain  and  prove  its  said  bill  to  be 
true,  certain  and  sufficient  in  the  law  to  be  answered  unto  by  the 
said  defendant ;  that  the  answer  of  the  said  defendant  is  very 
uncertain,  evasive  and  insufficient  in  law  to  be  replied  unto 
by  this  replicant. 

Plaintiff  denies  that  the  Act  of  Congress  of  June  7,  1836, 
extended  the  boundary  line  between  this  plaintifif  and  defend- 
"ant  only  to  the  water's  edge  of  the  Missouri  river,  as  it  then 
ran,  but  avers  the  fact  to  be  as  stated  in  plaintiff's  bill  of  com- 
plaint herein. 

Plaintifif  denies  that  the  changes  which  the  channel  of  the 
Missouri  river  at  the  point  referred  to  in  plaintifif's  bill  of  com- 
plaint was  continually  undergoing  at  the  time  and  for  a  long 
time  after,  plaintiff  and  defendant  were  admitted  into  the 
union,  were  small,  and  such  as  the  channel  of  said  river  is  con- 
stantly undergoing,  and  avers  the  changes  in  the  channel  of 
said  river  to  be  as  charged  in  the  bill  of  complaint  herein. 

Plaintiff  denies  that  the  boundary  lines  between  said  states 
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were  at  any  time  prior  to  the  spring  of  1876  permanently  fixed, 
or  capable  of  being  correctly  located;  denies  that  the  center 
of  the  middle  channel  of  the  Missouri  river  in  the  one  case,  and 
the  water's  edge  of  said  river  in  the  other  case  is  now  or  ever 
was  the  boundary  line  between  said  states  of  Nebraska  and 
Missouri,  but  averj  the  truth  to  be  as  alleged  in  plaintiff's  bill 
of  complaint  herein. 

Plaintiff  denies  that  there  was  on  the  5th  day  of  July,  1867, 
or  on  any  other  date  or  dates,  subsequent  to  the  admission  of 
the  state  of  Nebraska  into  the  union,  a  sudden  change  in  the 
channel  of  said  Missouri  river  at  the  point  mentioned  in  defend- 
ant's said  answer,  but  avers  the  fact  to  be  that  said  river 
assumed  its  present  course  and  channel  as  in  the  bill  of  com- 
plaint stated. 

Plaintiff  denies  that  Exhibit  "  A,"  filed  by  defendant  and 
attached  to  its  answer  herein,  is  a  true  copy  of  the  original 
government  plat  made  under  the  direction  of  the  surveyor  gen- 
eral of  the  United  States,  and  now  on  file  in  the  surveyor 
general's  office  at  Leavenworth,  Kansas,  of  a  part  of  the  land 
described  in  plaintiff's  bill  as  shown  on  plaintiff's  Exhibit  "  A  " 
as  "  McKissick's  Island,"  as  the  same  existed  at  the  time  of  the 
admission  of  defendant  into  the  union;  denies  that  the  space 
on  defendant's  said  Exhibit  "  A,"  marked  "  Missouri  River," 
commencing  at  a  point  near  the  center  of  the  north  line  of  the 
northwest  quarter  of  the  northwest  quarter  of  section  2,  town- 
ship 6,  north  range  15  east  of  the  6th  P.  M.,  and  running 
thence  in  its  meanderings  northeast,  northwest,  northeast,  east, 
southeast,  south,  southwest  as  west,  as  indicated  by  the  repre- 
sentation of  the  arrow  appearing  in  said  space  in  said  exhibit, 
indicates  the  course  of  the  Missouri  river  as  it  flowed  along  the 
sides  of  "  McKissick's  Island  "  at  the  time  of  defendant's  ad- 
mission into  the  union. 

Plaintiff  further  replying  denies  that  on  or  about  the  5th 
day  of  July,  1867,  or  at  any  other  time  subsequent  to  the  ad- 
mission of  defendant  into  the  union,  the  Missouri  river,  aided 
by  the  digging  of  a  ditch,  by  any  person  whomsoever,  across 
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"  McKissick's  Island,"  as  described  ,in  defendant's  answer,  or 
at  any  other  place  or  point,  suddenly  changed  its  channel  ol 
formed  a  new  channel  where  it  has  ever  since,  and  does  now 
run,  but  avers  the  fact  to  be  that  said  channel  located  itself  as 
it  now  exists  and  runs  in  the  manner  as  described  in  plaintiff's 
bill  of  complaint. 

Plaintiff  further  replying  denies  that  defendant's  Exhibit 
"C,"  which  is  made  a  part  of  its  answer,  is  a  true  copy  of  a 
subdivision  plat  and  notes  made  by  the  authority  of  the  board 
of  county  commissioners  of  Nemaha  county,  Nebraska,  and 
by  the  authority  of  Atchison  county,  Missouri,  and  filed  on  the 
loth  day  of  April,  1895,  in  the  office  of  county  clerk  of  said 
Nemaha  county,  Nebraska;  denies  that  said  alleged  plat  and 
notes  were  made  after  a  survey  of  said  island  of  "McKissick," 
and  said  relict  mentioned  in  defendant's  answer,  under  au- 
thority by  J.  M.  Hacker,  county  surveyor  of  Nemaha  county, 
Nebraska,  in  connection,  first,  with  B.  F.  Rummerfield,  county 
surveyor  of  Atchison  county,  Missouri,  and  second,  in  con- 
nection with  D.  A.  Quick,  conuty  surveyor  of  Atchison  county, 
Missouri,  the  successor  in  office  to  the  said  B.  F.  Rummer- 
field;  denies  that  said  survey,  plat  and  notes  were  ever  at  any 
time  made  by  any  person  or  persons  possessing  authority  so  to 
do,  or  to  bind  this  plaintiff  thereby. 

PlaintiflF  further  replying  denies  the  correctness  of  defend- 
ant's several  exhibits;  denies  that  the  true  boundary  line  be- 
tween said  states  at  the  points  mentioned  in  the  bill  of  com- 
plaint and  answer  is  as  stated  in  said  answer.  Denies  that 
the  Nishnabatona  river,  which  flows  southwest  across  the  state 
line  dividing  Iowa  from  Missouri  at  a  point  about  the  centei 
of  the  north  line  of  the  northwest  fourth  of  section  35,  town- 
ship 67,  range  42  west  of  sth  P.  M.,  thence  according  to  its 
meanderings  southwest  to  a  point  near  the  ceiiter  of  the  north- 
west fourth  of  section  10,  township  66,  range  42,  aforesaid, 
changed  its  course  on  or  about  the  5th  day  of  July,  1867,  or  at 
any  other  time,  by  cutting  through  the  land  which  had  sepa- 
rated it  from  the  old  channel  of  the  Missouri  river ;  denies  that 
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said  Nishnabatona  river  now  or  ever  has  flowed  through  said 
old  channel  of  the  Missouri  river;  and  denies  that  said  Nish- 
nabatona river  now  forms  or  at  any  time  has  formed  the  boun- 
dary line  for  this  plaintiff  between  the  point  where  it  enters 
the  old  channel  and  where  it  enters  the  Missouri  river  as  it 
now  runs. 

Plaintiff  further  replying  states  that  as  to  whether,  as 
alleged  in  defendant's  answer,  that  all  the  inhabitants  in  that 
part  of  land  described  in  plaintiff's  bill  of  complaint  and  known 
as  "McKissick's  Island,"  and  the  relict  of  the  old  channel  of  the 
Missouri  river,  as  alleged  in  and  as  it  appears  on  defendant's 
Exhibit  "C,"  submit  to  and  always  have  submitted  to  the  juris- 
diction of  the  state  of  Nebraska,  and  that  said  island  and  that 
said  relict  are  known  as  Island  Precinct  of  the  county  of 
Nemaha,  and  that  at  all  times  all  of  the  inhabitants  of  said 
precinct  who  were  entitled  to  vote  and  who  did  vote,  cast  their 
votes  in  said  county  of  Nemaha,  state  of  Nebraska,  and  for  a 
great  many  years  last  past  citizens  have  been  drawn  from  tlie 
body  of  said  inhabitants  to  serve  on  juries  in  the  District  Courts 
of  said  county,  and  that  the  chain  of  title  comprising  a.11  the 
boundaries  of  said  county  and  including  said  relict  is  recorded 
in  the  ofifice  of  the  register  of  deeds  of  said  Nemaha  county, 
and  that  the  transfers  of  land  known  by  the  owner  of  said 
lands  to  be  situated  within  said  island  and  the  boundary  of 
said  relict  are  recorded  within  said  county,  this  plaintiff  has 
no  sufficient  information  upon  which  to  form  a  belief  and 
therefore,  denies  the  same. 

Plaintiff  further  replying  denies  that  defendant  as  alleged 
in  its  answer  is  and  always  has  been  since  its  admission  into 
the  union  entitled  to  the  jurisdiction  over  said  island  and  said 
relict,  by  the  act  of  Congress  admitting  said  defendant  into 
the  union ;  and  that  all  other  matters  and  things  in  said  answer 
contained  material  and  effectual  in  the  law  to  be  replied  unto 
and  not  herein  well  and  sufficiently  replied  unto  or  admitted 
are  denied  as  untrue ;  all  of  which  matters  and  things  this  repli- 
cant is  ready  to  aver,  maintain  and  prove  as  this  honorable 
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court  shall  direct,  afid  humbly-  prays  as  in  and  by  its  said  bill 

it  hath  already  prayed.  , 

Solicitor  for  Plaintiff. 

(1)  Under  Equity  Rule  31,  a  reply  is  not  proper  without  leave  of 
court  unless  the  answer  includes  a  set-off  or  counterclaim. 


No.  2113a. 

Motion  for  Leave  to  File  Replication. 

In  the  Supreme  Court  of  the  United  States 
sitting  in  equity 

No.  34,  Original,  October  Term,  1918 

The  State  of  Ohio,  Complainant, 

vs. 

The  State  of  West  Virginia,  Defendant. 

The  complainant,  the  state  of  Ohio,  asks  leave  of  this  court 
to  file  the  general  replication  herewith  submitted,  copy  whereof 
and  notice  of  this  application  to  file  same  having  been  given 
to  and  accepted  by  said  defendant. 

John  G.  Price, 

Attorney-General, 
Freeman   T.   Eagleson, 
R.  G.  Altiser, 
Edward  E.  Corn, 
Bert  W.  Gearheart, 
Robert  J.  Odell, 
Solicitors  for  Complainant. 
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No.  2114. 

Replication  to  the  Original  Answer,  and  Answer  to  the 
Counter-claim  of  the  State  of  Texas.  (1) 

In  the  Supreme  Court  of  the  United  States 
No.  23,  Original,  October  Term,  1920 

The  State  of  Oklahoma,  Plaintifif, 

vs. 

State  of  Texas,  Defendant;  United  States  of  America,  Inter- 
vener. 

REPLICATION 

The  complainant,  the  state  of  Oklahoma,  for  its  replication 
to  the  original  answer  of  the  state  of  Texas  filed  in  the  above 
entitled  cause,  does  aver  and  say: 

1st.  That  it  is  advised,  and  so  alleges,  that  paragraphs  1  to 
16,  both  inclusive,  which  are  found  on  pages  1  to  the  middle 
of  page  10,  inclusive,  of  the  printed  answer  of  the  state  of 
Texas,  simply  constitute  denial  of  the  allegations  of  the  orig- 
inal bill  of  complaint  filed  in  this  court  by  the  state  of  Okla- 
homa, and  that  the  same  do  not  allege  any  new  matter  to  which 
the  complainant  deems  it  necessary  to  reply  or  answer  in  de- 
tail, but  said  complainant  says  that  if  the  court  should  find  any 
of  said  allegations  in  said  pages  1  to  16,  both  inclusive,  to  con- 
tain any  new  matter  which  is  inconsistent  with  the  allegations 
of  plaintiff's  original  bill  of  complaint,  then  the  said  complain- 
ant, the  state  of  Oklahoma,  hereby  expressly  denies  all  of  such 
allegations. 

2nd.  Said  complainant,  the  state  of  Oklahoma,  further 
replying  to  the  original  answer  of  the  defendant,  the  state  of 
Texas,  and  more  particularly  to  subdivision  2  of  said  answer, 
the  same  being  found  on  the  last  half  of  page  10,  pages  11,  12 
and  13  of  the  printed  answer  of  said  defendant,  says  that  it 
denies  the  allegations  contained  in  said  subdivision  2  of  said 
answer,  and  denies  that  it  was  understood  between  the  United 
States  and  Spain,  as  such  understanding  was  embodied  in  the 
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treaty  between  the  United  States  and  Spain  under  date  of 
February  22,  1819,  that  the  boundary  line  between  that  part 
of  the  then  domain  of  Spain  which  now  constitutes  the  state  of 
Texas  and  the  United  States  should  be  fixed  at  the  center  of 
the  main  channel  of  Red  River  as  it  then  existed,  and  denies 
specifically  the  conclusions  reached  by  the  defendant,  the  state 
of  Texas,  as  set  forth  in  its  answer  in  the  last  paragraph  thereof 
on  page  13,  that  the  center  of  the  main  channel  of  Red  River 
became  the  boundary  line  between  the  then  state  of  Texas  and 
the  now  state  of  Oklahoma. 

3rd.  Said  complainant,  the  state  of  Oklahoma,  further  re- 
plying to  subdivision  3  of  the  original  answer  of  the  state  of 
Texas,  as  found  on  pages  14,  15,  16,  and  down  to  subdivision 
4  on  page  17  of  printed  answer  of  said  defendant,  specifically 
denies  the  allegations  of  said  subdivision  3  of  said  answer,  and 
more  particularly  denies  that  the  state  of  Texas  has  maintained 
continuous,  quiet,  peaceful,  and  uninterrupted  possession  there- 
of for  more  than  eighty  years  and  up  to  January,  1919,  as  set 
forth  at  the  top  of  page  16  of  the  defendant's  answer,  and 
denies  that  the  United  States  of  America  or  the  state  of  Okla- 
homa has  acquiesced  in  such  alleged  exclusive  possession  by 
the  state  of  Texas  during  such  period,  but  alleges  that  the 
United  States  of  America,  prior  to  the  admission  of  the  state 
of  Oklahoma  into  the  Union  of  States,  on  November  16,  1907, 
asserted  and  claimed  jurisdiction  over  all  that  portion  of  the 
bed  of  Red  River  which  now  forms  the  boundary  line  between 
the  state  of  Oklahoma  and  the  state  of  Texas;  and  the  said 
complainant,  further  replying,  states  that  the  state  of  Oklahoma 
has  not  only  not  acquiesced  in  any  continuous,  quiet,  peaceful 
and  uninterrupted  possession  of  the  south  half  of  said  Red' 
River  for  more  than  eighty  years,  but  that  it  has,  at  all  times 
since  its  admission  into  the  Union  of  States,  asserted  and 
claimed  civil,  criminal  and  political  jurisdiction  over  the  entire 
bed  of  Red  River  whenever  there  was  any  cause  or  occasion  to 
assert  such  claim;  that,  as  evidence  thereof,  said  complainant, 
the  state  of  Oklahoma,  states  that  there  are  many  interstate 
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railroads  passing  from  the  state  of  Oklahoma  into  the  state  of 
Texas  and  crossing  Red  River  east  of  the  hundredth  meridian 
of  west  longitude  and  the  southeast  corner  of  the  state  of  Okla- 
homa, and  that  the  state  of  Oklahoma,  through  her  authorized 
taxing  authorities  has  at  all  times  taxed  said  interstate  railroad 
bridges,  with  one  possible  exception,  for  their  entire  length 
across  Red  River  and  the  south  bank  thereof,  and  that  said 
railroads  have  continuously  and  from  year  to  year  paid  taxes 
on  said  interstate  bridges  for  their  entire  length  across  Red 
River  and  to  the  south  bank  thereof  to  the  state  of  Oklahoma ; 
and  complainant  further  states  that  the  state  of  Texas  has  at 
no  time  assessed,  levied,  or  attempted  to  assess,  levy,  or  collect 
any  taxes  upon  any  of  said  interstate  railroad  bridges  north 
of  the  south  bank  of  Red  River  which  had  been  taxed  by  the 
state  of  Oklahoma,  but  has  at  all  times  acquiesced  in  the  ex- 
clusive taxing  of  said  interstate  railroad  bridges  by  the  state 
of  Oklahoma. 

Complainant  further  says  that  the  various  officers  of  the 
state  of  Oklahoma,  including  the  county  assessors,  the  sherififs, 
and  the  peace  officers  of  the  United  States,  have  on  frequent 
occasions,  covering  a  period  of  many  years  prior  to  January  1, 
1919,  exercised  civil  and  criminal  jurisdiction  to  the  south  bank 
of  Red  River ;  that  they  have  frequently  made  arrests  in  crim- 
inal cases  on  the  south  half  of  said  river  bed  and  have  cap- 
tured automobiles  and  cars  transporting  intoxicating  liquors 
and  have  filed  libel  proceedings  against  the  same  and  confis- 
cated said  automobiles  and  cars  in  the  appropriate  courts  of 
the  state  of  Oklahoma,  all  with  the  knowledge  and  acquiescence 
of  the  state  of  Texas  as  defendant  herein. 

Complainant  further  states  that,  in  some  instances,  and  more 
particularly  with  reference  to  the  M.,  O.  &  G'.  Railway  Com- 
pany of  Texas,  the  same  being  an  interstate  railroad  passing 
between  the  state  of  Oklahoma  and  the  state  of  Texas,  it  has 
sought  to  issue  bonds  upon  its  property  in  the  state  of  Texas, 
and,  upon  proper  application  thereof  to  the  railway  commission 
of  Texas,  said  commission  being  the  proper  tribunal  of  the 
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State  of  Texas  for  such  purpose,  said  commission  supervised 
the  measuring  of  the  mileage  of  said  railroad  in  the  state  of 
Texas  for  the  purpose  of  issuing  bonds,  and  for  that  purpose 
commenced  the  measurement  of  said  mileage  at  the  south  bank 
of  Red  River  in  Grayson  county,  Texas ;  and  said  complainant 
further  says  that  the  said  M.,  O.  &  G.  Railway  Company 
issued  bonds  in  the  the  state  of  Oklahoma  and  pledged  its 
mileage  to  the  payment  thereof,  which 'included  all  the  mileage 
in  the  state  of  Oklahoma  to  the  south  bank  of  Red  River. 

Complainant  further  states  that  the  state  of  Oklahoma  in 
numerous  instances,  which  complainant  is  advised  it  is  not 
necessary  to  plead  in  detail  in  this  reply,  has  exercised  acts  of 
sovereignty,  civil,  political,  and  criminal,  over  the  territory 
embraced  in  the  south  half  of  Red  River  along  the  southern 
part  of  the  state  of  Oklahoma,  and  that  such  acts  have  been 
done  with  the  knowledge,  consent,  and  acquiescence  of  the  ' 
defendant,  the  state  of  Texas;  and  complainant  specifically 
denies  that  the  center  of  the  main  channel  of  Red  River  has  by 
prescription  become  the  boundary  line  between  the  state  of 
Oklahoma  and  the  state  of  Texas,  as  alleged  in  the  last  para- 
graph of  subdivision  3  of  the  said  defendant's  answer,  as  found 
on  page  17  thereof. 

4th.  Said  complainant,  the  state  of  Oklahoma,  replying  to 
subdivision  4  of  the  defendant's,  the  state  of  Texas,  answer, 
found  at  the  bottom  of  page  17  and  pages  18,  19,  20,  21,  22, 
and  the  top  of  page  23  of  the  printed  copy  thereof,  says  that 
it  denies  specifically  that  it  was  not  the  intention  of  this  court, 
in  the  case  of  United  States  vs.  The  State  of  Texas,  162  U.  S., 
1,  and  commonly  known  as  the  Greer  county  case,  ,to  fix  the 
boundary  between  the  land  embraced  in  Greer  county  and  the 
state  of  Texas,  and  denies  specifically  that  said  decree  of  the 
court  was  obiter  dictum  and  was  not  intended  to  fix  the  bound- 
ary line  along  any  portion  of  said  boundary  at  the  south  bank 
of  the  said  Red  River;  but  complainant  specifically  says  that 
the  issue  in  said  cause  was  the  determination  of  the  boundary 
line  between  the  state  of  Texas  and  the  then  Indian  territory 
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to  determine  whether  the  county  of  Greer  was  a  part  of  the 
state  of  Texas  or  property  of  the  United  States ;  that  in  de- 
»termining  said  question  it  was  necessary  for  said  court  to  con- 
strue the  tre^y  between  the  United  States  and  Spain  entered 
into  February  22,  1819,  which  treaty  fixed  the  boundary  line 
between  the  state  of  Oklahoma  throughout  the  course  of  Red 
River  from  the  hundredth  meridian  to  the  southeast  corner  of 
the  state  of  Oklahoma,  and  that,  in  the  consideration  of  said 
treaty,  the  court  found,  adjudged,  and  decreed  that  the  same 
fixed  the  boundary  line  between  the  state  of  Texas  and  Greer 
county  as  the  south  bank  of  Red  River,  and  that  said  decree 
was,  therefore,  an  adjudication  of  the  correct  boundary  line 
between  the  state  of  Oklahoma  and  the  state  of  Texas  as 
affecting  the  Red  River. 

5  th.  The  complainant  herein,  the  state  of  Oklahoma,  an- 
swering subdivision  5  of  the  answer  of  the  state  of  Texas, 
denominated  in  said  answer  as  "summary  of  the  defendant's 
contentions,"  found  on  the  bottom  of  page  23  and  the  top  of 
page  24  of  the  printed  bill,  denies  the  conclusion  reached  by 
said  defendant. 

6th.  Answer  of  Complainant  to  the  Counter-claim  of  De- 
fendant. 

For  answer  to  the  counter-claim  of  the  defendant  herein, 
the  complainant,  the  state  of  Oklahoma,  saving  and  reserving 
unto  herself  the  benefit  of  all  exceptions  to  the  errors  and  im- 
perfections in  said  counter-claim  contained,  for  answer  thereto 
or  to  so  much  thereof  as  she. is  advised  it  is  necessary  or  mate- 
rial for  her  to  answer,  does  aver  and  say : 

That  the  treaties,  decisions,  and  congressional  enactments 
pleaded  by  the  defendant  are  substantially  correct,  but  that  it 
is  necessary  to  consider  other  congressional  enactments,  acts 
of  the  United  States,  the  state  of  Oklahoma,  the  state  of  Texas, 
and  judicial  decisions  of  this  court  to  ascertain  and  determine 
the  true  boundary  between  Oklahoma  and  Texas  from  the 
point  where  the  said  100th  meridian  crosses  Red  River  to  the 
point  where  it  intersects  the  parallel  of  36°  30'  north  latitude. 
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Further  answering  the  counter-claim  of  the  defendant,  com- 
plainant says  that  following  the  treaty  of  1819  between  the 
United  States  and  Spain,  the  treaty  of  1828  between  the 
United  States  and  Mexico,  and  the  treaty  of  1838  between 
the  United  States  and  the  Republic  of  Texas,  a  part  of  the 
boundary  line  between  Texas  and  the  United  States  was  fixed 
as  "following  the  course  of  the  Rio  Roxo  westward  to  the 
degree  of  longitude  100  west  from  London  and  23  from 
Washington;  then  crossing  the  said  Red  River  and  running 
thence  due  north  to  the  river  Arkansas";  that  Texas  was  ad- 
mitted into  the  Union  in  1845;  that  by  an  act  of  Congress 
approved  September  9,  1850,  it  was  proposed  to  the  state  of 
Texas  "that  her  boundary  on  the  north  shall  commence  at 
the  point  at  which  the  meridian  100  west  from  Greenwich 
is  intersected  by  the  parallel  36°  30'  north  latitude,  and  shall 
run  from  said  point  due  west  from  Greenwich,  etc." ;  that 
the  state  of  Texas,  by  an  act  of  her  legislature  approved  No- 
vember 5,  1850,  accepted  the  proposition  of  the  United.  States 
as  stated  in  the  act  of  Congress  approved  September  9,  1850. 

Complainant  admits  that  the  line  has  never  been  surveyed 
by  a  joint  commission,  but  says  that  on  October  13,  1857,  the 
commissioner  of  Indian  affairs  for  the  United  States  entered 
into  a  contract  with  A.  H.  Jones  and  H.  M.  C.  Brown,  United 
States  surveyors,  to  establish  the  west  boundary  of  the 
Choctaw  and  Chickasaw  countries  of  the  Indian  territory, 
which  was  designated  as  the  100th  meridian  of  longitude  west 
from  Greenwich.  The  longitude  of  this  initial  point  on  Red 
River  was  determined  by  astronomical  observations  conducted 
by  Daniel  G.  Major,  astronomer  and  United  States  surveyor, 
in  1859.  The  point  so  determined  and  fixed  was  by  the  said 
Jones  and  Brown  confirmed  as  the  point  where  the  100th 
meridian  of  west  longitude  from  Greenwich  crosses  Red  River, 
and  from  which  point  they  surveyed  northward  for  a  distance 
of  109  miles  56.54  chains  from  Red  River,  setting  monuments 
at  intervals  of  one  mile. 
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The  complainant  further  says  that  by  an  act  of  Congress 
approved  June  5,  1858  (11  Stat.,  310),  provision  was  made 
for  the  establishing  of  the  boundary  line  between  the  terri- 
tories of  the  United  States  and  Texas,  under  which  provision 
the  duly  appointed  authorities  of  the  United  States  appointed 
John  H.  Clark  as  United  States  commissioner  for  the  survey 
of  part  of  the  boundaries  of  Texas,  including  the  100th 
meridian,  as  follows : 

"Beginning  at  the  point  where  the  100th  degree  of  longitude 
west  from  Greenwich  crosses  Red  River,  and  running  thence 
north  to  the  point  where  said  100th  degree  of  longitude  in- 
tersects the  parallel  of  36°  30'  north  latitude." 

The  point  where  the  100th  degree  of  longitude  W(,st  from 
Greenwich  crosses  Red  River  and  the  line  northward  where 
the  said  100th  degree  of  longitude  intersects  the  parallel  of 
36°  30'  so  determined,  fixed  and  located  by  A.  H.  Jones,  H. 
M.  C.  Brown,  and  by  J.  H.  Clark,  was  approved  by  the  United 
States  on  the  27th  of  April,  1860,  and  Mr.  William  H.  Russell, 
commissioner  of  boundary  survey  of  Texas,  in  his  report  to 
the  governor  of  Texas,  referring  to  the  100th  degree  of  longi- 
tude as  determined  by  the  aforesaid  surveyors  of  the  United 
States,  said,  "It  would  be  proper  to  show  here  that  the  100th 
degree  of  longitude  is  correct."  And  in  the  same  report,  re- 
ferring to  the  parallel  of  36°  30',  Commissioner  Russell  said, 
"Arriving  at  the  parallel  36°  30'  on  the  evening  of  the  19th 
of  June  I  found  the  intersection  with  the  100th  meridian  form- 
ing the  northeast  corner  of  the  'Panhandle'  had  been  deter- 
mined and  fixed  by  the  United  States  party.  I  accepted  this 
point  as  established,  because  there  could  be  no  possible  doubt 
of  its  correctness,  as  the  observations  were  made  with  a  very 
valuable  and  costly  zenith  telescope  for  the  space  of  near  one 
week." 

The  complainant  further  says  that  as  stated  in  the  counter- 
claim of  the  defendant  the  Commissioner  of  the  General  Land 
Office  of  the  United  States,  under  and  by  virtue  of  an  act  of 
Congress  approved  January  15,  1901,  directed  Arthur  D.  Kid- 
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der  to  determine,  fix  and  establish  the  intersection  of  the  100th 
meridian  with  Red  River,  and  that  the  said  Arthur  D.  Kidder 
made  observations  and  calculations  for  the  establishment  of 
said  point  and  did  establish  what  he  considered  the  true  100th 
meridian,  which  according  to  the  information  of  the  com- 
plainant is  3699.7  feet  east  of  the  location  made  by  the  said 
Jones,  Brown,  and  Clark,  heretofore  set  out. 

The  complainant  says  that  no  other  or  further  action. was 
ever  taken  by  the  Congress  of  the  United  States  concerning 
the  survey  made  by  the  said  Arthur  D.  Kidder  and  that  the 
same  is  not  in  any  way  binding  upon  the  complainant,  the 
state  of  Oklahoma,  but  says  that  the  line  so  determined  and 
fixed  by  Jones,  Brown  and  Clark,  heretofore  described,  be- 
came, was  and  is  binding  upon  all  parties  for  the  following 
reasons : 

First.  The  said  line  so  run,  determined  and  fixed  by  Jones, 
Brown,  and  Clark  was  approved  and  accepted  by  the  United 
States  and  has  been  relied  upon  continuously  since  1860  by 
the  executive  ofificers  of  the  United  States.  Under  the  pro- 
vision of  section  453  of  the  Revised  Statutes,  it  is  made  the 
duty  of  the  commissioner  of  the  general  land  office  to  per- 
form, under  direction  of  the  Secretary  of  the  Interior,  all 
executive  duties  concerning  the  surveying  and  sale  of  the 
public  lands  of  the  United  States  and  to  issue  patents  for  all 
grants  of  land  under  the  authority  of  the  government.  Acting 
under  and  by  virtue  of  this  authority  the  interior  department, 
in  the  years  1872  and  1875,  surveyed  all  the  lands  east  of  the 
lOOth  meridian  as  determined  and  fixed  by  the  surveys  of 
Jones,  Brown,  and  Clark,  and  regarded  the  line  so  fixed  and 
determined  by  them  as  the  permanent  boundary.  The  plats 
of  all  fractional  townships  adjoining  the  meridian  on  the  east 
were  approved  and  the  lands  afterwards  opened  to  entry,  in 
the  full  confidence  and  belief  of  the  government  that  the  100th 
meridian  had  been  correctly  established  and  that  the  line  as 
thus  marked  upon  the  ground  would  forever  remain  unchange- 
able.    Substantially  all  of  the  fractional  subdivisions  situated 
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east  of  the  meridian  as  thus  fixed,  determined  and  considered, 
passed  into  private  ownership.  Complainant  states  upon  inT 
formation  and  belief  that  of  the  strip  of  land  involved  in  the 
counter-claim  of  the  defendant  23,775  acres  have  been  finally 
disposed  of  by  the  United  States,  leaving  118  acres  of  vacant 
land  and  313  acres  in  pending  entries.  The  estimated  area 
of  the  strip,  according  to  the  information  and  belief  of  com- 
plainant, consists  of  24,206  acres.  Complainant  states  that 
relying  upon  the  boundary  line  as  so  fixed  the  government 
collected  large  sums  of  money  in  fees  and  commissions  from 
the  purchasers  of  said  land. 

Second.  And  the  complainant  further  says  that  said  line 
so  determined,  indicated  and  fixed  by  Jones,  Brown,  and  Clark 
was  recognized  by  the  government  of  the  United  States  in  the 
admission  of  Oklahoma  as  a  state,  and  has  been  relied  and 
acted  upon  by  the  state  of  Oklahoma  at  all  times  since  her 
admission  as  a  state;  that  ever  since  her  admission  as  a  state 
she  has  assessed,  levied,  and  collected  taxes  upon  all  personal 
and  real  property  east  of  said  line  and  extended  and  applied 
her  laws  both  civil  and  criminal,  over  all  of  said  territory, 
openly,  adversely,  notoriously,  and  without  interference  on  the 
part  of  Texas  or  any  other  power;  that  the  inhabitants  and 
citizens  of  said  territory  have  ever  considered  themselves  as 
citizens  of  Oklahoma,  voting  in  her  elections,  amenable  to  and 
protected  by  her  laws. 

Third.  The  legislative  branch  of  the  United  States  gov- 
ernment has  recognized  the  line  as  determined  by  the  United 
States  surveyors,  Jones,  Brown,  and  John  H.  Clark,  and  has 
made  provision  for  remarking  portions  of  said  line  in  their 
original  positions  as  controlled  by  evidence  of  original  monu- 
ments. In  the  act  of  Congress  approved  March  3,  1891  (26 
Stat.,  948-971),  provision  was  made  for  dividing  "No  Man's 
Land"  in  northwest  Oklahoma,  situated  north  of  parallel  36° 
30'  as  follows : 

"*  *  *  and  out  of  the  sum  herein  appropriated  for  sur- 
veying the  public  lands  the  Commissioner  of  the  General  Land 
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Office,  with  the  approval  of  the  Secretary  of  the  Interior,  may 
assign  a  sum  sufficient  to  complete  the  survey  known  as  No 
Man's  Land — and  the  boundary  line  between  said  public  land 
strip  and  Texas,  and  between  Texas  and  New  Mexico,  es- 
tablished under  the  act  of  June  five,  eighteen  hundred  fifty 
eight,  is  hereby  confirmed." 

And  again,  in  the  act  of  February  16,  1911  (36  Stat.,  1454), 
this  line  was  confirmed  as  follows : 

"Joint  resolution  reaffirming  the  boundary  line  between 
Texas  and  the  territory  of  New  Mexico."     *     *     * 

Fourth.  That  said  line  so  determined  and  fixed  by  Jones, 
Brown,  and  John  H.  Clark,  aforesaid,  was  accepted  by  the 
state  of  Texas,  and  recognized  by  her  in  the  construction  of 
counties  on  the  western  side  of  and  adjoining  said  line,  and 
from  1860  until  1907  she  recognized  the  ownership  and  juris- 
diction of  the  United  States  of  and  in  said  territory  east  of 
said  line,  and  since  1907  has  recognized  the  jurisdiction  of 
the  state  of  Oklahoma  over  said  territory.  And  having  thus 
continuously,  over  a  period  of  sixty  years,  failed  and  refused 
to  assert  any  clafm  of  ownership  or  jurisdiction  is  estopped 
from  asserting  said  claim  at  this  time. 

The  actions  of  the  states  of  Oklahoma  and  Texas  and  the 
United  States  above  set  out  was  recognized  and  confirmed  by 
this  court  in  the  Greer  County  case,  162  U.  S.,  1.  The  pri- 
mary issue  in  this  case  related  to  the  river  boundary,  but  the 
question  was  raised  and  in  deciding  the  boundary  controversy 
it  became  necessary  to  decide,  determine,  and  identify  the 
100th  meridian,  and  to  construe  the  treaty  of  February  22, 
1819,  between  the  United  States  and  Spain  (8  Stat,  252), 
and  construing  the  treaty  the  court  said ;     *     *     * 

Fifth.  And  complainant  further  answering  says  that  by  the 
act  of  Congress  of  1850,  accepted  by  Texas  November  5,  1850, 
the  northern  boundary  of  Texas  commences  where  the  100th 
meridian  intersects  the  parallel  of  36°  30'  of  north  latitude. 
By  the  second  section  of  the  act,  Texas  ceded  to  the  United 
States  all  claims  exterior  to  the  limits  defined  in  the  first  article 
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of  the  act,  and  complainant  asserts  and  alleges  that  if  she 
ever  had  any  color  of  title  to  the  territory  north  of  Red  River 
and  east  of  the  true  100th  meridian  she  vsrholly  divested  her- 
self of  it  and  relinquished  it  by  this  act.  Thereafter  she  sat 
silent  while  the  United  States  made  leases  of  said,  territory 
and  treaties  with  various  Indian  tribes  touching  this  very  soil ; 
she  witnessed  without  protest  the  organization  of  Kansas  as 
a  territory  in  1854  and  her  admission  into  the  Union  as  a  state 
in  1861 ;  she  witnessed  the  organization  of  Colorado  as  a  ter- 
ritory and  her  admission  as  a  state,  the  organization  of  New 
Mexico  and  Oklahoma  as  territories  and  their  admission  as 
states  to  the  Union,  and  compiainant  asserts  that  this  court 
has  held  concerning  "the  puHic  land  strip"  which  is  a  part  of 
this  territory  that  it  ceased  to  be  a  part  of  Texas  by  virtue  of 
this  act  of  cession.     Cools  v.  United  States,  138  U.  S.,  157. 

Sixth.  And  the  complainant  further  answering  the  counter- 
claim of  the  defendant  says  that  this  court  has  in  U.  S.  v. 
Texas,  143  U.  S.,  621,  and  162  U.  S.,  1,  determined  against 
the  state  of  Texas  all  the  questions  raised  in  this  case.  In 
1890  the  Attorney  General  of  the  United  States,  acting  under 
the  provisions  of  an  act  of  Congress  approved  May  2,  1890, 
filed  an  original  bill  in  this  court  "to  the  end  and  for  the  pur- 
pose of  determining  and  settling  the  true  boundary  line  be- 
tween the  United  States  and  the  state  of  Texas,  and  to  deter- 
mine and  put  at  rest  questions  which  now  exist  as  to  whether 
the  Prairie  Dog  Town  fork  or  the  north  fork  of  Red  River 
as  aforesaid  constitutes  the  true  boundary  line  of  the  treaty 
of  1819  aforesaid,  and  whether  the  tract  or  parcel  of  land 
lying  and  being  between  the  two  said  streams  and  called  by 
the  authorities  of  the  state  of  Texas  'Greer  county,'  is  within 
the  boundary  and  jurisdiction  of  the  United  States  or  of  the 
state  of  Texas." 

And  in  the  brief  filed  in  this  court  on  December  8,  1891, 
by  the  Attorney  General  of  the  United  States  it  is  stated  in 
the  first  sentence  thereof,  "the  original  bill  in  this  cause  was 
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filed  in  October,  1890,  for  the  purpose  of  securing  settlement 
of  a  long-continued  controversy  as  to  what  constitutes  the  true 
boundary  line  between  the  United  States  and  the  state  of  Texas 
under  the  treaty  of  1819  between  the  United  States  and  Spain, 
to  which  respondent  filed  a  demurrer  and  answer." 

The  purposes  as  thus  alleged  in  the  bill  were  recognized  by 
the  state  of  Texas  and  demurrer  and  answer  filed  thereto,  the 
first  ground  of  demurrer  stating : 

"That  it  appears  by  the  complainant's  own  showing  by  the 
said  bill  that  she  is  not  entitled  to  the  relief  prayed  by  the  bill 
against  this  defendant,  in  that  complainant  seeks  by  her  said 
bill  to  obtain  from  this  court  a  decree  judicially  settling  and 
determining  the  true  boundary  line  between  the  United  States 
of  America  and  the  state  of  Texas,  which  question  is  political 
in  its  nature  arid  character  and  not  susceptible  of  judicial  de- 
,  termination  by  this  court  in  the  exercise  of  its  jurisdiction  as 
conferred  by  the  constitution  and  laws  of  the  United  States." 

And  in  the  third  ground  of  demurrer  filed  by  the  defendant 
this  language  is  found : 

"That  it  appears  by  the  terms  of  complainant's  bill  filed  in 
this  cause  that  the  complainant  claims  as  the  boundary  line 
between  the  United  States  of  America  and  the  state  of  Texas, 
the  following  designated  calls,  to  wit :  'Begin  on  the  Gulf  of 
Mexico,  at  the  mouth  of  the  river  Sabine,  in  the  sea,  continu- 
ing north  along  the  western  bank  of  that  river  to  the  thirty- 
second  degree  of  latitude  where  it  strikes  the  Rio  Roxo  of 
Natchitoches  or  Red  River;  then  following  the  course  of  the 
Rio  Roxo  to  the  degree  of  longitude  100  west  from  London 
and  23  from  Washington;  then  crossing  the  said  Red  River,- 
and  running  thence  by  a  line  due  north  to  the  river  Arkansas, 
thence  following  the  course  of  the  southern  bank  of  the 
Arkansas  to  its  source  in  latitude  42  north;  thence  by  that 
parallel  of  latitude  to  the  South  Sea,     *     *     *." 

And  on  page  16  of  the  answef  filed  by  Texas  she  urged  her 
claim  to  the  territory  from  the  point. of  the  100th  meridian, 
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according  to  Melish's  map,  north  to  the  forty-second  parallel, 
as  follows: 

"That  the  line  of  said  100th  meridian  of  longitude  west 
from  London  is  laid  down  in  said  map  of  Melish,  intersecting 
the  Rio  Roxo  or  Red  River,  a  distance  of  many  miles  east 
of  what  is  claimed  by  complainant  to  be  the  true  line  of  said 
meridian,  and  many  miles  east  of  the  point  where  the 
Ketcheaquehono  empties  its  waters  into  the  Rio  Roxo  of  the 
treaty;  and  said  meridian  so  laid  down  on  Melish's  map  and 
extended  north  to  the  forty-second  parallel  of  north  latitude 
includes  as  territory  properly  belonging  and  conceded  to 
Spain  under  the  terms  of  the  treaty,  but  belonging  of  right 
to  Texas  by  virtue  of  establishment  of  her  independence,  a 
large  part  of  the  lands  now  belonging  to  the  Chickasaw  and 
other  tribes  of  Indians  under  concessions  by  treaty,  as  well 
as  a  portion  of.  the  present  states  of  Kansas  and  of  Colorado 
and  a  part  of  the  territory  of  New  Mexico." 

And  in  the  brief  filed  in  this  court  on  December  8,  1891, 
signfed  by  A.  H.  Garland,  George  Clark,  H.  J.  May,  and  C. 
A.  Culbertson,  attorney  general  of  Texas,  all  solicitors  for 
the  defendant,  on  pages  8-9  is  found  the  following  language : 

"The  first  ground  of  demurrer  is  'that  it  appears  by  the 
complainant's  own  showing  by  the  said  bill  that  she  is  not 
entitled  to  the  relief  prayed  in  the  bill  against  this  defendant, 
in  that  complainant  seeks  by  her  said  bill  to  obtain  from  this 
court  a  decree  judicially  settling  and  determining  the  true 
boundary  line  between  the  United  States  of  America  and  the 
state  of  Texas,  which  question  is  political  in  its  nature  and 
character  and  not  susceptible  of  judicial  determination  by 
this  court  in  the  exercise  of  its  jurisdiction  as  conferred  by 
the  constitution  and  laws  of' the  United  States.' 

"It  will  be  observed  that  this  demurrer  suggests  not  only 
that  the  question  is  in  its  nature  political  but  that,  contrary 
to  the  rule  governing  controversies  between  two  states  of  the 
Union,  it  is  such  a  political  question  that  this  court  can  not 
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judicially  determine  it  in  the  exercise  of  the  jurisdiction  con- 
ferred by  the  constitution.  That  a  controversy  respecting 
the  boundary  between  two  independent  nations  is  a  political 
and  not  a  judicial  question  is  well  settled." 

And  in  the  brief  that  Texas  filed  February  2,  1895,  signed 
by  the  same  solicitors  for  Texas  as  above,  referring  to ,  this 
controversy  between  the  United  States  and  Texas,  it  is  stated 
on  page  1  as  follows : 

"It  is  a  contest  to  judicially  determine  the  boundary  be- 
tween the  United  States  and  Texas  in  which  the  right  to 
Greer  county,  Texas,  containing  over  a  "million  and  a  half 
acres  of  land  is  involved." 

And  after  consideration  of  the  bill,  demurrer  and  answer, 
the  briefs  and  arguments  of  the  parties,  and  the  entire  record, 
this  court  said,  in  the  syllabus,  in  United  States  v.  Texas, 
143  U.  S.,  621 :     *     *     * 

And  in  the  body  of  the  opinion  it  is  said: 

"The  relief  sought  by  the  bill  was  the  'determining  and 
settling  the  true  boundary  line  between  the  United  States  and 
the  state  of  Texas  and  to  determine  and  put  at  rest  questions 
which  now  exist  as  to  whether  the  Prairie  Dog  Town  Fork  or 
the  North  Fork  of  Red  River  as  aforesaid  constitutes  the  true 
boundary  line  of  the  treaty  of  1819.'  " 

And  on  page  637  the  court  said: 

"The  relief  asked  is  a  decree  determining  the  true  line 
between  the  United  States  and  Texas  and  whether  the  land 
constituting  what  is  called  'Greer  County'  is  within  the 
boundary  and  jurisdiction  of  the  United  States  or  the  state 
of  Texas." 

And  on  page  646  the  court  said : 

"We  are  of  opinion  that  this  court  has  jurisdiction  to  de- 
termine the  disputed  question  of  boundary  between  the  United 
States  and  Texas." 

Having  overruled  the  demurrer  in  the  case  of  United  States 
V  Texas,  143  U.  S.,  621,  the  case  came  on  for  hearing  on  the 
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merits  of  the  boundary  controversy,  and  after  a  careful  and 
painstaking  consideration  of  the  treaty  of  1819  between  the 
United  States  and  Spain,  the  exhaustive  briefs  and  voluminous 
record  filed  therein,  the  court  held  that  the  south  bank  of  Red 
River  constituted  the  boundary  line  between  the  United  States 
and  Texas;  that  the  lOOth  meridian  as  fixed  and  determined 
by  the  surveys  of  Jones,  Brown,  and  John  H.  Clark  was  the 
true  100th  meridian;  that  the  line  from  this  point  northward 
to  the  point  where  it  intersected  the  parallel  of  36°  30'  north 
latitude  was  the  true  line;  that  Texas  had  acquiesced  in  said 
boundary  line  in  the  formation  of  her  counties  on  the  west 
side  of  said  line,  and  determined  every  question  raised  by  the 
pleadings  and  the  evidence,  including  the  entire  boundary  line 
between  the  parties,  against  the  state  of  Texas. 

And  the  complainant  says  that  in  said  ca5e  in  the  brief 
filed  February  27,  1895,  and  signed  by  Charles  A.  Culbertson, 
George  R.  Freeman,  and  M.  M.  Crane,  of  counsel  for  the 
defendant,  the  state  of  Texas,  it  was  urged  upon  the  court,  on 
page  54  of  said  brief,  as  follows : 

"Should  the  court  determine  all  questions  submitted  against 
the  state  of  Texas,  including  that  of  estoppel,  there  certainly 
can  be  no  doubt  of  the  right  of  defendant  to  insist  that  the 
intersection  of  the  100th  meridian  with  the  river  be  accurately 
fixed.  That  has  been  done  by  Professor  H.  S.  Pritchett 
(Record,  pages  1194  et  seq.),  against  whose  conclusion  not  a 
syllable  of  testimony  has  been  adduced,  and  the  line  should 
be  established  as  found  by  him,  3,797.3  feet  east  of  the  initial 
monument  placed  by  Messrs.  Jones  and  Brown  in  1858." 

And  the  complainant  says  that  the  court  having  this  survey 
of  H.  S.  Pritchett  before  it,  which  survey  locates  the  100th 
ijieridian  at  another  and  different  point  than  that  located  by 
the  said  Arthur  S.  Kidder,  now  urged  by  the  state  of  Texas, 
refused  to  adopt  said  survey,  but  adopted  the  survey  of  Jones, 
Brown,  and  John  H.  Clark  above  set  out  as  being  the  true 
100th  meridian. 
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'  The  complainant  contends,  therefore,  that  the  two  decisions, 
of  this  court  above  referred  to  constitute  res  adjudicata,  con- 
trolling and  decisive  of  this  entire  controversy. 

And  the  complainant  says  that  said  judgment  and  decree 
became  final ;  that  the  state  of  Texas  in  her  petition  for  a  re^ 
hearing  did  not  challenge  the  opinion  of  the  court  on  this 
feature  of  the  case. 

And  the  complainant  says  that  the  state  of  Oklahoma,  be- 
cause of  the  long,  open,  adverse  and  notorious  possession  and 
jurisdiction  of  the  United  States,  and  of  the  open,  peaceable 
and  adverse  possession  on  her  part,  is  the  owner  of  said  ter- 
ritory by  the  rules  of  prescription,  and  that  she  should  have 
a  decree  dismissing  the  counterclaim  of  the  defendant  and 
declaring  and  establishing  her  sovereignty,  ownership,  and 
jurisdiction  over  the  same. 

And  that  thi§  court  grant  the  state  of  Oklahoma  such  other, 
further  and  general  relief  as  it  may  be  entitled  to. 

The  State  of  Oklahoma, 

By  S.  P.  Freeling, 
Attorney  General 

(1)  Taken  from  the  record  in  252  U.  S.  372,  64  L.  ed.  619. 


No.  2115. 

Motion  for  Preliminary  Injunction. 

In  the  Supreme  Court  of  the  United  States 
sitting  in  equity 

No.  34.     Term,  1919 

The  State  of  Ohio,  PlaintifiF, 

vs. 
The  State  of  West  Virginia,  Defendant. 

If  this  court,  in  accordance  with  the  motion  made  on  May 
5th  instant,  orders  filed  the  Bill  of  Complaint  in  the  above 
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Stated  suit,  then  complainant  prays  that,  pending  adjudication 
by  this  court,  on  the  prayers  of  said  complaint,  the  enforce- 
ment of  the  statute  in  controversy  be  enjoined  since  the  opera- 
tion thereof  will  prohibit  the  transportation  of  natural  gas 
from  West  Virginia  into  Pennsylvania,  Ohio,  and  other  states, 
and  will : 

(a)  Endanger  the  lives  and  affect  the  health  of  millions  of 
the  citizens  of  said  states ; 

(b)  Deprive  them  of  comfort  and  convenience ; 

(c)  Entail  upon  them  great  hardship  and  suffering; 

(d)  Cause  them  enormous  property  losses; 

(e)  Cause  complainant  great  pecuniary  damages; 

and  to  avoid  these  calamities  pending  adjudication  complain- 
ant prays  that  a.  preliminary  injunction  issue,  as  prayed  for  in 
said  Bill  of  Complaint,  to  enjoin  the  enforcement  of  said  stat- 
ute until  after  this  court  shall  have  decided  whether  or  not  said 
statute  shall  go  into  effect. 

Complainant  has  filed  in  support  of  this  motion  certain 
affidavits  and  refers  to  the  averments  of  said  Bill  of  Complaint 
and  the  Resolution  of  the  Legislature. 

Complainant  states  as  further  reasons  why  said  preliminary 
injunction  should  issue  the  following: 

1st.  Fuel  for  the  kitchen  and  home  must  be  assured.  The 
householder  can  not  wait  upon  uncertainties;  e.  g.,  until  the 
gas  is  cut  ofif  or  so  greatly  reduced  in  volume  as  to  be  prac- 
tically useless.  He  dare  not  take  that  risk.  Without  said 
injunction  he  must  therefore  provide  for  other  fuel  before  his 
rights  are  determined. 

2nd.  The  same  is  true  of  the  industrial  consumers,  but  as 
to  them  money  only  is  involved,  while  with  the  domestic  con- 
sumer life  and  health  are  also  involved. 

3rd.  If  these  changes  in  fuel  appliances  are  once  made,  re- 
turn to  the  use  of  gas  can  only  be  by  destroying  these  new 
appliances  and  reinstalling  gas-burning  appliances. 

4th.  The  cost  of  these  perhaps  unnecessary  changes,  depend- 
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ing  on  this  court's  adjudication,  aggregates  a  stupendous  sum 
— hundreds  of  millions  of  dollars. 

5th.  These  changes  when  made  will  so  reduce  the  demand 
upon  the  natural  gas  companies  that  it  will  destroy  their  busi- 
ness and  render  their  plants  of  little  value. 

6th.  When  the  change  is  made  a  readjustment  of  the  do 
mestic  economy  becomes  necessary;  this  social  revolution 
should  only  be  entered  upon  when  it  becomes  imperative. 

7th.  These  direful  effects  upon  life,  health,  comfort  and  con- 
venience of  millions  of  citizens  and  losses  to  property  rights 
of  hundreds  of  millions  of  dollars,  should  not  be  permitted 
until  adjudication  by  this  court  holds  that  such  ills  and  losses 
imposed  by  a  state  mistakenly  pursuing  its  imaginary  self- 
interest  must  be  necessarily  suffered  under  our  constitutional 
form  of  government  in  the  interests  of  society  and  as  a  burden 
to  be  borne  to  maintain  social  order  and  state  rights. 

Copies  of  the  Bill  of  Complaint,  motion  for  leave  to  file  the 
same,  and  the  memorandum  brief  in  support  of  said  motion, 
copies  of  this  motion  for  a  preliminary  injunction,  and  of  the 
afifidavits  in  support  thereof,  have  been  served  upon  the  Gov- 
ernor and  Attorney  General  of  the  state  of  West  Virginia  on 
May  9th  instant ;  also  notice  that  this  motion  for  a  preliminary 
injunction  and  said  supporting  afifidavits  will  be  presented  to 
this  court  on  May  19th  instant. 

State  of  Ohio, 
By  John  G.  Price,  Attorney  General. 

Edward  E.  Corn, 
Bert  W.  Gearhart, 
Robert  J.  O'Dell, 

Special  Counsel. 

Freeman  T.  Eagleson, 
R.  G.  Altizer, 

Of  Counsel. 
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No.  2116. 

Motion  for  Reference  To  and  Appointment  of  Special  Master. 

In  the  Supreme  Court  of  the  United  States, 
sitting  in  equity. 

No.  23,  Original,  October  Term,  1919. 

The  Commonwealth  of  Pennsylvania,  Complainant, 

vs. 
The  State  of  West  Virginia,  Defendant. 

No.  24,  Original,  October  Term,  1919. 

The  State  of  Ohio,  Complainant, 

vs. 

The  State  of  West  Virginia,  Defendant. 

The  complainants  respectfully  pray : 

1st.  That  this  Honorable  Court  will  refer  the  above  stated 
cases  to  a  Special  Master,  to  be  hereafter  designated  and  ap- 
pointed, to  take  the  proofs,  ascertain  and  report  to  the  court 
upon  the  material  allegations  and  questions  of  fact  put  at  issue 
by  the  pleadings;  said  master  to  have  the  same  duties,  power 
and  authority  given  to  masters  appointed  under  the  rules  of 
equity  prescribed  by  this  court  for  the  Circuit  and  District 
Courts  of  the  United  States. 

2nd.  That  said  cases  be  consolidated  for  the  purpose  of 
taking  the  proofs  as  above  prayed,  the  evidence  thus  intro- 
duced to  be  considered  as  taken  in  both  of  said  cases,  the  said 
master  in  each  of  said  cases  to  ascertain  and  report  upon  the 
material  allegations  and  questions  of  fact  put  at  issue  by  the 
pleadings,  which  are  alike  applicable  to  both  of  said  cases,  and 
also  to  ascertain  and  report  in  the  respective  cases,  upon  those 
issues  of  fact  raised  by  the  pleadings  therein,  which  are  appli- 
cable solely  to  that  case. 

3rd.  That  the  complainants  and  defendant,  respectively,  be 
required  to  make  with  the  clerk  of  this  court  such  amount  of 


3420  THE   SUPREME    COURT. 

deposits  for  fees,  costs  and  expenses  of  the  master  and  said 
clerk  as  they  may  from  time  to  time  be  requested  by  said  clerk. . 

William    I.    ScHAFFiAt, 
Attorney  General  of  Commonwealth  of  Pennsylvania. 

John  G.  Price, 
Attorney  General  of  State  of  Ohio. 
[Counsel.] 


No.  2117. 

Motion  on  Behalf  of  the  United  States  for  Leave  to  Intervene. 

In  the  Supreme  Court  of  the  United  States. 

No.  27,  Original,  October  Term,  1919. 

The  State  of  Oklahoma,  Complainant, 

,  vs. 

The  State  of  Texas. 

The  attorney  general,  on  behalf  of  the  United  States,  moves 
the  court  for  leave  to  intervene  in  the  above  entitled  cause,  and 
for  that  purpose  to  file  therein  its  petition,  a  copy  of  which  is 
attached  hereto. 

As  cause  for  this  motion  it  is  shown : 

1.  The  cause  involves  a  controversy  and  conflict  of  juris- 
diction between  two  states  which  affect  the  public  tranquility 
and  the  interests  of  the  United  States  and  all  the  -states  of 
the  union. 

2.  The  cause  involves  the  construction  of  a  treaty  of  boun- 
daries made  between  the  United  States  and  a  foreign  nation 
upon  which  depends  property  rights  of  the  United  States  and 
of  its  Indian  wards  of  great  value  and  importance. 

3.  The  cause  involves  conflicts  of  jurisdiction  between  the 
courts  of  two  states,  which  conflicts  hinder  and  embarrass  the 
United  States  in  the  protection  of  its  own  property  and  that 
of  its  Indian  wards.  A.  Mitchell  Palmer, 

Attorney  General. 
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No.  2118. 

Petition  of  Intervention  on  Behalf  of  the  United  States.(l) 

In  the  Supreme  Court  of  the  United  States. 

No.  27,  Original,  October  Term,  1919. 

The  State  of  Oidahoma,  Complainant, 

vs. 

The  State  of  Texas. 

Now  comes  the  United  States  of  America,  by  A.  Mitchell 
Palmer,  Attorney  General,  and  by  leave  of  the  court  first  had 
and  obtained,  files  this  its  petition  of  intervention  in  the  above 
entitled  cause,  and  alleges  and  shows  as  follows : 

I.  By  the  treaty  of  1819  between  the  United  States  and 
Spain,  the  terms  of  which  are  sufficiently  set  out  in  the  bill  of 
complaint  of  the  state  of  Oklahoma  filed  herein,  the  boundary 
betweeri  the  two  countries,  from  the  point  where  the  eastern 
boundary  of  the  Spanish  dorriinion  touched  the  south  bank  of 
the  Red  river  westward  to  the  100th  degree  of  west  longitude, 
was  fixed  and  established  at  and  along  the  south  bank  of  the 
said  Red  river,  and  the  islands  and  bed  of  the  river  were  recog- 
nized and  conceded  to  be,  and  were,  the  territory  and'  property 
of  the  United  States. 

II.  The  boundary  line  so  established  was  ratified  and  con- 
firmed by  the  United  Mexican  States  and  by  the  Republix.  of 
Texas,  and  Texas  was  thereafter  admitted  into  the  Union  with 
the  said  line  as  her  northern  boundary ;  all  of  which  appears  by 
the  treaty  of  January  12,  1828,  between  the  United  States  and 
Mexico ;  the  treaty  of  April  28,  1838,  between  the  United 
States  and  the  Republic  of  Texas,  and  the  joint  resolution  of 
the  Congress  of  the  United  States  of  March  1,  1845,  the  ac- 
ceptance thereof  by  Texas,  and  the  joint  resolution  of  Con- 
gress of  December  29,  1845,  admitting  Texas  into  the  Union. 
The  said  treaties  and  joint  resolutions  and  the  related  public 
acts  are  sufficiently  set  out  in  the  bill  of  the  state  of  Oklahoma 
herein  and  by  reference  are  made  part  hereof. 
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III.  By  the  Act  of  May  2,  1890,  26  Stat.  81,  93,  §§  1,  29, 
the  southern  boundary  of  the  territory  of  Oklahoma  and  the 
southern  boundary  of  the  diminished  Indian  territory  were 
fixed  and  established  at  and  along  the  northern  boundary  of 
the  state  of  Texas ;  and  subsequently,  by  the  final  decree  of  this 
court  in  the  original  suit  brought  herein  by  the  United  States 
against  the  state  of  Texas,  under  and  in  accordance  with  sec- 
tion 25  of  the  Act  last  above  mentioned,  it  was  adjudged  and 
decreed  that  the  tract  of  country  bounded  on  the  west  by  the 
100th  degre'e  of  west  longitude  and  lying  between  the  north 
and  south  Forks  of  the  Red  River,  and  then  known  as  Greer 
county,  was  the  sole  and  exclusive  territory  of  the  United 
States  and  that  the  boundary  between  said  tract  and  the  state 
of.  Texas  was  a  line  at  and  along  the  south  bank  of  Red  River 
and  of  the  south,  or  Prairie  Dog  Town  Fork  of  Red  River, 
westward  to  the  100th  degree  of  west  longitude;  and  by  the 
operation  of  said  decree  the  said  tract  of  country  became  a 
part  of  the  territory  of  Oklahoma,  and  the  same  was  a  part  of 
Oklahoma  on  her  admission  to  the  Union. 

The  name  Red  River  will  be  used  hereinafter  as  including 
the  said  south  or  Prairie  Dog  Town  Fork,  in  accordance  with 
the  finding  of  this  court  in  that  cause. 

Under  the  Enabling  Act  of  June  16,  1906,  34  Stat.  267, 
and  the  acceptance  thereof  by  a  convention  of  the  people  af- 
fected (Revised  Laws  of  Oklahoma,  1910,  p.  211),  all  the 
territory  embraced  in  the  said  territory  of  Oklahoma  and  the 
said  diminished  Indian  territory  was  erected  and  constituted 
as  the  state  of  Oklahoma  and  said  state  was  admitted  into  the 
Union  (Proclamation  of  the  President,  November  16,  1907, 
35  Stat.,  V.  2,  p.  2160),  and  thereby  the  southern  boundary  of 
those  territories  became  and  is  the  southern  boundary  of 
the  said  state. 

Wherefore  this  petitioner  says  that  the  boundary  between 
the  states  of  Texas  and  Oklahoma,  from  the  point  where  the 
100th  degree  of  west  longitude  intersects  the  south  bank  of 
the  Red  River,  to  the  eastern  border  of  Oklahoma,  is  the  line 
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of  the  south  bank  of  the  Red  River,  as  the  line  of  said  south 
bank  existed  at  the  date  of  the  ratification  of  the  Treaty  of 
1819  between  the  United  States  and  Spain;  and  the  jurisdic- 
tion of  the  courts  of  the  United  States  in  the  districts  of 
Oklahoma  extends  on  the  south  within  their  respective  limits 
to  the  said  boundary  line. 

IV.  The  Red  River,  from  its  sources  in  western  Texas  to 
and  beyond  the  eastern  boundary  of  Texas,  is  not  now  and 
never  has  been  navigable  in  fact,  and  is  not  now  and  never 
has  been  a  navigable  stream  within  the  purview  of  the  laws 
of  the  United  States. 

V.  At  the  date  of  the  ratification  of  said  Treaty  of  1819 
aforesaid,  namely,  on  February  22,  1821,  and  for  a  long  time 
thereafter,  the  United  States  was  the  owner  in  fee  simple  of 
substantially  all  the  lands  now  included  in  the  state  of  Okla- 
homa, subject  only  to  the  rights  of  occupancy  of  certain  tribes 
and  bands  of  Indians;  and  such  ownership  extended  on  the 
south  to  the  line  of  the  south  bank  of  the  Red  River  as  it 
existed  on  said  date.  At  various  times  since  said  Treaty  the 
United  States  set  apart  portions  of  said  lands  as  reservations 
for  numerous  other  tribes  and  bands  which  removed  thereto 
and  occupied  severally  the  reservations  so  assigned  to  them. 
Thereafter,  in  view  of  the  progress  made  by  said  Indians  in 
agriculture  and  the  arts  of  civilization,  the  United  States, 
with  the  assent  of  the  tribes  and  bands  affected,  caused  the 
lands  of  these  reservations  to  be  surveyed  and  in  part  allotted 
in  severalty  to  individual  Indians,  reserving  to  itself,  however, 
the  title  to  such  allotments  for  the  protection  and  conservation 
of  the  interests  of  the  allottees,  but  with  an  obligation,  rec- 
ognized by  the  laws  and  policy  of  Congress  in  that  regard, 
to  convey  full  and  unrestricted  title  to  the  several  allottees 
either  at  specified  future  dates  or  at  such  times  as  Congress 
or  the  President  or  the  Secretary  of  the  Interior  shall  find 
that  the  allottees  respectively  shall  have  become  competent 
to  manage  their  own  affairs.  Many  such  allotments  have  been 
made  of  tracts  of  land  bordering  upon  the  Red  River,  and 
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numerous  other  tracts  similarly  located  have  been  sold  by  the 
United  States  to  white  settlers.  Said  allottees,  as  this 
petitioner  is  advised  and  believes,  and  so  alleges,  have  ac- 
quired, by  virtue  of  their  allotments,  rights  of  soil  to  a  portion 
of  the  bed  of  the  Red  River  in  front  thereof. 

The  United  States  is  still  the  owner  in  fee  simple  in  its 
own  right  and  free  from  any  lawful  claims  of  Indian  allottees 
or  white  purchasers  of  a  large  part  of  the  bed  of  Red  River 
and  of  numerous  islands  therein  and  of  lands  which  were 
islands  at  the  date  of  the'  ratification  of  said  Treaty  of  1819 
or  which  formed  as  islands  "thereafter,  and  have  since  become 
connected  with  the  south  bank  as  a  result  of  the  abandonment 
by  the  river  of  the  channels  which  formerly,  separated  such 
islands  from  the  south  bank. 

VI.  The  state  of  Texas,  as  appears  from  an  inspection  of 
the  answer  filed  herein,  contrary  to  the  rights  of  the  United 
States  and  to  the  true  meaning  of  the  said  Treaty  of  1819  as 
declared  by  this  court  in  United  States  v.  Texas,  before  men- 
tioned, claims  for  hereself  sovereignty  and  political  jurisdic- 
tion, and  for  hereself  and  her  grantees  title  to  the  soil  far 
north  of  the  true  boundary  and  to  the  line  of  mid-channel  of 
the  Red  R.iver.  The  state  of  Texas,  through  her  regularly 
constituted  oflScers,  has  issued  from  time  to  time  to  divers 
and  numerous  persons  patents  or  other  instruments  purport- 
ing to  grant  lands,  islands  and  parts  of  the  river  bed  lying 
north  of  the  line  of  the  south  bank,  and  her  grantees  have 
taken  possession  in  accordance  with  the  tenor  of  the  instru- 
ments under  which  they  claim  and  have  in  many  instances 
extended  their  claims  and  possession  far  north  of  the  true 
line  of  mid-channel. 

Riparian  owners  in  the  state  of  Texas  bordering  on  the 
south  bank  as  the  same  existed  at  the  time  of  the  ratification 
of  the  said-  Treaty  of  1819,  are  claiming  by  riparian  right  to 
the  line  of  mid-channel  and  in  many  instances  have  extended 
their  claims  and  possession  far  north  of  the  true  line  of  mid- 
channel.      Furthermore,    the    state    of    Texas,    through    her 
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regularly  constituted  officers,  has  issued  gas  and  oil  licenses 
or  pennits  covering  parts  of  the  bed  of  Red  River,  and  the 
licensees  or  permittees  have  taken  possession  according  to  the 
tenor  of  the  instruments  under  which  they  claim.  In  many 
instances  these  claimants  under  grants,  licenses  or  permits 
from  the  state  of  Texas  are  maintaining  their  possession  by 
threats,  intimidation  and  force. 

The  petitioner  is  informed  and  believes,  and  so  alleges, 
that  the  state  of  Texas  will  continue  to  issue  patents  and. 
licenses  or  permits  for  other  lands  and  parts  of  the  river  bed 
similarly  situated  unless  restrained  by  the  orders  and  process 
of  this  court. 

VII.  Notwithstanding  the  nonnavigable  character  of  the 
Red  River,  the  state  of  Oklahoma,  through  the  board  of  com- 
missioners of  her  state  land  office,  has  set  up  a  claim  of  title 
to  the  entire  bed  of  the  Red  River,  and  has  advertised  for 
sale  numerous  oil  leases  covering  portions  thereof  belonging 
exclusively  to  the  United  States  and  other  portions  forming 
parts  of  or  appertaining  to  certain  Indian  allotments.  Peti- 
tioner is  not  informed  as  to  whether  or  not  such  sales  have 
been  consummated,  but  is  informed  and  believes,  and  so 
alleges,  that  said  officers  will  consummate  such  sales  and  make 
others  of  similar  character  unless  restrained  by  the  orders 
and  process  of  this  court. 

VIII.  Numerous  individuals,  apparently  acting  on  the  as- 
sumption that  the  bed  of  Red  River,  the  islands  therein  and 
lands  formerly  but  now  connected  with  the  south  bank,  are 
public  lands  of  the  United  States  subject  to  mineral  entry, 
have  located  and  staked  out  thereon  oil  placer  mining  claims, 
and  have  posted  notices  and  made  filings  in  the  recording 
offices  of  various  counties  of  Oklahoma,  in  formal  compliance 
with  the  mining  laws  of  the  United  States.  Some  of  these 
mining  claims  include  Indian  allotments,  and  others  islands, 
lands  and  portions  of  the  river  bed  belonging  exclusively  to 
the  United  States. 
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IX.  Numerous  controversies  have  arisen  and  now  exist. 
between  the  grantees,  licensees  and  permittees  of  the  state  of 
Texas  on  the  one  part  and  riparian  owners  and  Indian  allot- 
tees on  the  north  bank  and  mineral  claimants  under  the  laws 
of  the  United  States  on  the  other  part.  In  many  of  these 
controversies  litigation  has  been  commenced  and  is  now  pend- 
ing in  the  courts  of  both  states  concerning  the  disputed  lands 
in  which  the  courts  of  Texas  support  by  their  process,  orders, 
decrees  and  judgments  the  contentions  of  parties  claiming 
from  or  under  that  state,  and  the  courts  of  Oklahoma  support 
the  contentions  of  parties  claiming  as  owners  of  lands  ripa- 
rian to  the  north  bank  or  as  lessees  of  Indian  allotments  or 
as  mineral  locators;  and  in  one  instance,  at  least,  the  rival 
courts  have  each  appointed  a  receiver  for  the  same  lands  and 
property,  and  armed  conflicts  have  been  narrowly  averted  be- 
tween the  officers  of  these  courts  while  attempting  to  enforce 
the  respective  orders  and  decrees  thereof. 

X.  The  Red  River  is  subject  to  occasional  brief  but  violent 
and  destructive  ilgods  which  sweep  away  existing  islands  or 
parts  thereof  and  portions  of  the  flood  plain,  often  resulting 
in  the  sudden  formation  of  new  islands,  the  filling  and  aban- 
donment of  old  channels  and  the  creation  of  new  ones. 

The  bed  of  the  river  is  a  broad,  flat,  sandy  plain  devoid  of 
deep  channels,  and  entirely  covered  with  water  only  during 
times  of  flood.  For  long  periods  each  year  it  is  entirely  de- 
void of  flowing  water,  and  during  other  long  periods  is 
threaded  only  by  small  shallow  bands  of  water  which  are 
easily  deflected  and  are  constantly  shifting  their  courses. 
During  these  periods  the  dry  exposed  sands  are  blown  about 
by  the  winds,  frequently  forming  sand  dunes  and  filling  chan- 
nels between  islands  and  the  shores,  thus  effecting  changes 
more  or  less  permanent  in  the  course  of  the  river.  Due  to 
the  changes  thus  brought  about  by  the  floods  and  winds,  the 
exact  location  of  the  line  of  the  south  bank  at  the  date  of  the 
ratification  of  the  Treaty  of  1819  has  become  uncertain  in 
many  places  and  has  resulted  in  conflicting  claims  and  in  tres- 
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passes  upon  the  lands  of  the  United  States  and  of  its  Indian 
ward'j. 

XL  As  to  the  allegations  contained  in  paragraph  III  of 
the  Answer  of  Texas  herein,  entitled  "Assertion  of  Rights, 
Acquiescence  Therein  and  Prescription,"  petitioner  says  that 
the  United  States  never  acquiesced  in  or  consented  to  the 
exercise  of  any  jurisdiction  or  claim  of  title  over  or  to  any 
lands  lying  north  of  the  south  bank  of  the  Red  Rivet  as  said 
south  bank  existed  at  the  time  of  the  ratification  of  the  said 
Treaty  of  1819,  either  by  Spain,  Mexico,  or  the  republic  or 
state  of  Texas;  that  until  very  recent  years  the  territory 
bordering  the  Red  River  on  both  sides  was  sparsely  inhabited, 
and  on  the  north  was  occupied  only  by  Indians  on  their  reser- 
vations. The  islands  and  the  lands  comprising  the  flood 
plain  were  composed  largely  of  sand  dunes,  were  subject 
largely  to  periodical  overflow,  and  were  of  practically  no 
value  for  agricultural  purposes;  and  the  lands  of  the  United 
States  north  of  the  river  were  not  subject  to  acquisition  under 
the  general  land  laws ;  for  all  which  reasons  neither  public  nor 
private  rights  came  into  actual  conflict  so  as  to  require  any 
action  on  the  part  of  the  United  States ;  that  whatever  acts 
of  jurisdiction  or  ownership,  if  any,  were  exercised  by  Texas 
upon  .or  over  lands  or  portions  of  the  bed  of  Red  River  south 
of  mid-channel  were  only  occasional  and  unimportant  and 
never,  in  fact,  came  to  the  attention  of  the  government  of  the 
United  States  and  gave  no  occasion  for  counter-action  on  its 
part ;  and  that  only  upon  the  discovery  of  ojl  on  the  lands  in 
and  adjacent  to  the  bed  of  Red  River  in  the  neighborhood  of 
Burkburnett,  Texas,  early  in  the  year  1919,  and  the  assertion 
of  jurisdiction  and  ownership  then  and  since  made  by  Texas 
was  there  any  occasion  for  action  by  the  United  States  for 
the  purpose  of  asserting  its  rights  and  those  of  its  Indian 
wards ;  and  thereupon  the  United  States  promptly  began  in- 
vestigations and  preparations  and  has  since  continuously 
prosecuted  them  with  a  view  to  protecting  those  rights  in  the 
courts. 
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XII.  As  to  the'  allegations  contained  in  paragraph  IV  of 
the  Answer  of  the  state  of  Texas  herein,  entitled  "The  Greer 
County  Case,"  petitioner  says  that  while  it  is  true  that  the 
question  involved, in  that  case  was  the  ownership  and  juris- 
diction over  the  tract  of  land  lying  east  of  the  100th  degree 
of  west  longitude  and  between  the  south,  or  Prarie  Dog 
Town  Fork  of  the  Red  River,  and  the  stream  known  as  the 
North  Fork  of  Red  River,  yet,  petitioner  says,  that  in  de- 
ciding that  question  and  in  making  its  final  decree  in  said 
case,  it  was  the  duty  of  this  court,  sitting  as  a  court  of  equity, 
in  order  to  do  complete  and  final  justice  and  put  an  end  to 
further  controversy  in  respect  to  the  tract  involved,  to  define 
and  delimit  with  certainty  the  boundary  between  the  lands  of 
the  United  States  and  the  lands  of  the  state  of  Texas;  and, 
having  awarded  the  land  in  controversy  to  the  United  States 
it  became  necessary  to  so  define  and  delimit  both  the  southern 
and  the  western  boundaries ;  and  petitioner  says  that  the  mat- 
ter of  the  location  of  said  southern  boundary  was  impliedly 
and  necessarily  included  in  the  scope  of  the  issues,  that  the 
kjcation  of  said  southern  boundary  depended  upon  the  con- 
struction or  interpretation  of  the  Treaty  of  1819,  and  that 
said  Treaty  and  all  the  historical  and  other  data  bearing  upon 
its  proper  interpretation  were  submitted  to  the  court;  and  the 
question  as  to  the  true  location  of  that  boundary  could  have 
been,  under  the  issues  as  made  by  the  pleadings  in  said  cause, 
actively  litigated;  that  the  court  did  consider  and  determine 
that  question  and  its  said  decree  in  that  behalf  is  conclusive 
and  binding  upon  both  the  parties  thereto. 

Petitioner  further  says  that  the  said  decree  was  entered  on 
March  16,  1896;  and  that  on  May  4,  1896,  the  state  of  Texas 
filed  its  petition  for  rehearing  in  said  cause,  comprising  nine 
printed  pages  and  specifying  and  assigning  seventeen  differ- 
ent alleged  errors  of  this  court  in  making  said  decision  and 
in  the  decree  so  entered,  and  in  all  this  mass  of  matter  there 
was  no  specification  or  assignment  of  error  and  no  word  of 
complaint,  protest  or  dissatisfaction  in  relation  to  the  action 
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of  this  court  in  fixing  by  its  decree  the  boundary  line  between 
the  lands  of  the  United  States  and  the  lands  of  Texas  "along 
the  south  bank,  both  of  Red  River  and  of  the  river  now 
known  as  the  Prairie  Dog  Town  Fork,  or  South  Pork  of 
Red  River" ;  that  said  petition  was  denied  by  this  court  on  the 
4th  day  of  May,  1896,  and  the  state  of  Texas  never,  there- 
after, in  said  case,  filed  any  petition,  motion  or  proceeding 
questioning  the  correctness  of  the  said  decree.  Wherefore, 
this  petitioner  says  that  Texas  has  acquiesced  in  and  has  be- 
come bound  and  concluded  by  said  decree  as  to  the  boundary 
line  along  the  Red  River  between  her  lands  and  the  lands 
and  property  of  the  United  States,  and  that  as  to  Texas  and 
Oklahoma,  the  issues  therein  decided  and  decreed  are  res 
judicata. 

XIII.  As  to  that  part  of  the  Answer  of  Texas  comprised 
in  paragraph  VI,  entitled  "Defendant's  Counterclaim,"  peti- 
tioner says  that  it  is  not  yet  advised  as  to  whether  any  rights, 
obligations  or  interests  of  the  United  States  or  its  Indian 
wards  are  involved  in  or  affected  by  the  controversy  therein 
stated  to  exist  as  between  the  state  of  Texas  and  the  state  of 
Oklahoma,  and  will  later  ask  leave  to  file  an  amended  petition 
dealing  with  that  subject  if  information  hereafter  received 
shall  render  that  course  necessary  or  advisable. 

Xiy.  The  present  uncertainties  as  to  the  true  location  of 
the  south  bank  at  the  date  of  the  ratification  of  the  Treaty  of 
1819,  the  existing  controversy  between  the  states  of  Okla- 
homa and  Texas,  their  attempts  to  exercise  jurisdiction  over 
the  territory  in  dispute,  and  the  measures  taken  by  their 
officials  and  courts  respectively  to  enforce  their  alleged  rights 
and  those  of  their  grantees,  licensees  and  permittees  are  detri- 
mental to  the  public  tranquillity  in  which  the  United  States 
and  all  the  states  of  the  Union  have  a  deep  interest;  they 
impede,  hinder  and  embarrass  the  United  States,  its  officers 
and  agents  in  the  care,  administration  and  conservation  of  its 
own  property  and  in  the  performance  of  its  duties  and  obliga- 
tions to  its  Indian  wards. 
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Wherefore,  this  petitioner  prays : 

That  it  be  permitted,  in  this  cause  and  court,  to  take  and 
present  evidence,  examine  witnesses  and  'be  heard-  in  argu- 
ment; 

That  the  boundary  Hne  between  the  states  of  Oklahoma 
and  Texas,  from  the  100th  degree  of  west  longitude  to  the 
southeastern  corner  of  the  state  of  Oklahoma,  be  adjudged 
and  decreed  to  be  the  line  of  the  south  bank  of  the  said  Red 
River  as  the  same  existed  on  the  date  of  the  ratification  of 
the  said  Treaty  of  1819,  that  is  to  say,  on  the  22nd  of  Feb- 
ruary, 1821 ;  and  that  said  boundary  line  be  ascertained  and 
marked  by  permanent  monuments; 

That  the  state  of  Texas  be  decreed  to  have  no  right,  title 
or  interest  in  any  lands  or  any  part  of  the  river  bed  lying 
north  of  said  line,  and  be  forever  enjoined  from  granting  or 
issuing  any  pretended  titles,  licenses,  or  permits  covering  any 
lands  or  any  part  of  the  river  bed  north  of  said  line; 

That  the  state  of  Oklahoma  be  adjudged  and  decreed  to 
have  no  right  of  soil  or  title  in  or  to  any  part  of  the  bed  of 
the  Red  River  or  in  or  to  any  islands  therein  or  any  lands 
which  were  formerly  islands  therein,  except  such  lands  as 
may  have  been  granted  to  her  by  the  United  States,  or  by 
persons  having  a  lawful  title  thereto;  and  that  she  be  forever 
enjoined  from  making  any  pretended  sales,  or  issuing  any 
permits  or  licenses  for  the  exploration,  exploitation  or  other 
use  thereof,  except  such  as  may  appertain  to  her  in  her  politi- 
cal capacity; 

That  this  petitioner  may  have  such  other  and  further  relief 
as  it  may  be  entitled  to  in  equity  and  good  conscience. 

A.  Mitchell  Palmer, 

Attorney  General. 

March,  1920. 

(li)  From  the  record  in  252  U.  S.  372,  64  L.  ed.  619. 
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No.  2119. 

Report  of  Commissioners  Marking  Boundary  Line  Between 

Two  States. 

For  form  of  report  of  commissioners  for  permanently 
marking  the  boundary  line  between-  two  states  and  the  decree 
of  the  Supreme  Court  thereon,  see  Indiana  v.  Kentucky,  167 
U.  S.  270. 

For  decree  in  similar  suit  see  Missouri  v.  Nebraska,  197  U.  S.  577. 


No.  2120. 

Motion  to  Dismiss  and  Answer.  (1) 

In  the  Supreme  Court  of  the  United  States 

No.  24,  Original,  October  Term,  1919. 

The  State  of  Ohio,  Complainant, 

vs. 
The  State  of  West  Virgina,  Defendant. 

To  the  Honorable  Chief  Justice  and  the  Associate  Justices  of 
the  Supreme  Court  of  the  United  States : 

The  motion  of  the  defendant,  the  state  of  West  Virginia, 
to  dismiss  the  bill  of  complaint  of  the  state  of  Ohio,  com- 
plainant, and  the  answer  of  said  defendant  to  said  bill  of 
complaint. 

This  defendant,  the  state  of  West  Virginia,  moves  to  dis- 
mis6  said  bill  of  complaint,  and  for  cause  of  said  motion 
shows : 

1.  That  said  bill  alleges  no  facts  sufficient  to  confer  original 
jurisdiction  upon  this  Honorable  Court. 

2.  That  said  bill  alleges  no  constroversy  between  two  states 
of  the  Union  within  the  meaning  of  the  constitution  of  the 
United  States  of  America 

3.  That  the  act  of  the  legislature  of  West  Virginia  entitled, 
"An  act  in   relation  to  persons,  firms  and  corporations  en- 
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gaged  in  furnishing,  or  required  by  law  to  furnish,  natural 
gas  for  public  use  within  this  state,  to  provide  remedies  for  the 
enforcement  of  this  act  and  penalties  and  punishment  for 
violations  thereof,  and  to  extend  the  jurisdiction  of  the  public 
service  commission  aiid  of  the  courts  of  this  state  with  respect 
thereto,"  in  said  bill  mentioned,  was  and  is  a  valid  and  con- 
stitutional law  of  said  state,  and  did  and  does  violate  none  of 
the  provisions  of  the  constitution  of  the  United  States  or  the 
amendments  thereto,  in  said  bill  mentioned. 

4.  That  said  bill  is  without  equity. 

Wherefore,  this  defendant  prays  that  said  bill  may  be  dis- 
missed. 

And  this  defendant,  not  waiving  its  said  motion  to  dismiss, 
and  now  and  at  all  times  saving  and  reserving  to  itself  all 
manner  of  benefit  and  advantage  of  exception  to  the  many 
errors  and  insufficiencies  in  said  bill  contained,  for  answer 
thereto,  or  to  so  much  or  such  parts  thereof  as  this  defendant 
is  advised'  it  is  material  for  it  to  make  answer  unto,  says : 

I.  This  defendant  admits  that  the  said  state  of  Ohio  and 
this  defendant,  the  state  of  West  Virginia,  are  states  of  the 
United  States  of  America. 

II.  This  defendant  admits  that  the  legislature  of  West 
Virginia  passed,  on  February  10,  1919,  and  that  the  governor 
of  West  Virginia  approved,  on  February  17,  1919,  an  act 
entitled,  "An  act  in  relation  to  persons,  firms  and  corporations 
engaged  in  furnishing,  or  required  by  law  to  furnish,  natural 
gas  for  public  use  within  this  state,  to  provide  remedies  for 
the  enforcement  of  this  act  and  penalties  and  punishment  for 
violations  thereof,  and  to  extend  the  jurisdiction  of  the  public 
service  commission  and  of  the  courts  of  this  state  with  respect 
thereto,"  which  act  became  eflfective  as  a  statute  of  said  state, 
under  the  constitution  thereof,  ninety  days  after  its  passage, 
a  copy  of  which  statute  is  hereto  attached,  made  part  hereof 
and  marked  "Exhibit  A,"  and  which  statute  was  and  is  a  valid 
and  constitutional  law  of  the  state  of  West  Virginia,  and  did 
and  does  violate  none  of  the  provisions  of  the  constitution  of 
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the  United  States  or  the  amendments  thereto,  in  said  bill 
mentioned. 

III.  This  defendant  says  that  the  facts,  circumstances  and 
conditions  existing  before,  at  the  time  of,  and  since,  the 
passage  of  said  statute,  and  the  evils  sought  to  be  remedied 
thereby  were  and  are,  among  others,  as  in  this  answer  here- 
after alleged;  and  the  intention  and  purpose  of  the  legislature 
of  West  Virginia  in  the  passage  of  said  statute,  were  and  are 
as  in  this  answer  hereafter  alleged. 

Natural  gas  (hereinafter  called  gas)  is  produced  by  the 
drilling  of  wells  into  gas  containing  strata  of  sands  in  the 
earth.  The  known  fields  in  and  from  which  gas  is' derived 
are  comparatively  few  and  restricted  in  area.  As  the  number 
of  gas  wells  drilled  in  any  field  increases  and  the  time  during 
which  the  extraction  of  gas  therefrom  lengthens,  the  volume 
of  the  gas  and  the  natural  rock  pressure,  upon  which  the  out- 
put depends,  gradually  diminsh  not  only  in  the  individual 
wells,  but  also  in  the  entire  field.  The  constant  tendency, 
therefore,  is  in  the  direction  of  depletion  of  the  field  and  ex- 
haustion of  the  gas  supply  therefrom.  And  while  for  a  con- 
siderable period  the  aggregate  quantity  qf  gas  produced  from 
a  specific  field  may  be  increased  or  maintained  at  substantial 
uniformity,  this  can  only  be  accomplished  by  the  drilling  of 
new  wells,  the  added  extraction  of  gas  from  which  still  fur- 
ther accelerates  the  depletion  of  the  field.  For  this  reason  it 
becomes  necessary  to  sustain  the  output  by  exploration  for 
new  gas  territory,  and  the  development  thereof  when  dis- 
covered. But  even  this  extension  of  territory  can  not  be 
continued  indefinitely,  and  the  later  discovered  territories 
themselves  are  subjected  to  the  same  process  of  depletion  and 
to  the  exhaustion  of  their  gas.  And  so  it  occurs  ultimately 
that  the  supply  of  gas,  once  adequate  to  the  needs  of  the 
population  dependent  thereon,  becomes  insufficient  for  the 
service  of  all,  and  the  uses  of  the  gas,  or  the  extent  of  its 
distribution  and  consumption,  must  be  correspondingly  cur- 
tailed.     The  foregoing  was  the  experience  of  the  state  of 
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Pennsylvania,  Ohio  and  Indiana,  wliere  the  extensive  develop- 
ment and  utilization  of  their  own  gas,  and  the  manifest  tend- 
ency thereof  to  exhaustion,  preceded  the  commencement  of 
the  transportation  of  West  Virginia  gas  to  other  states,  here- 
inafter mentioned.  And  this  experience  of  Pennsylvania, 
Ohio  and  Indiana,  now  in  course  of  duplication  in  West  Vir- 
ginia, was  well  known  to  the  gas  companies  hereinafter  men- 
tioned, before  and  at  the  time  of  the  commencement  of  their 
business;  and  it  was  equally  known  to  the  people  of  those 
states  for  whose  consumption  the  gas  from  West  Virginia 
was  and  is  so  transported,  since  that  gas  was  and  is  furnished 
to  them  in  aid  of,  or  substitution  for,  the  failing  or  exhausted 
gas  of  their  own  states. 

Gas  is,  and  for  more  than  twenty-five  years  last  past  has 
been,  produced  and  consumed  as  fuel  for  the  production  of 
light  and  heat,  both  domestic  and  industrial,  in  West  Virginia. 
Said  state  is,  and  for  more  than  twenty  years  last  past  has 
been,  one  of  the  principal  gas  producing  states,  and  the  vol- 
ume of  its  production  is,  and  for  ten  years  last  past  has  been, 
the  largest  in  the  United  States.  At  the  present  time  gas  is 
produced  in  large  quantities  in  and  from  the  counties  of 
Boone,  Braxton,  Brooke,  Cabell,  Calhoun,  Clay,  Doddridge, 
Gilmer,  Hancock,  Harrison,  Kanawha,  Lewis,  Lincoln,  Lo- 
gan, Marion,  Marshall,  Mingo,  Monongalia,  Nicholas,  Ohio, 
Pocahontas,  Pleasants,  Putnam,  Ritchie,  Roane,  Taylor, 
Tyler,  Upshur,  Wayne,  Wetzel,  Wirt  and  Wood,  being 
thirty- two  of  the  fifty -five  counties  of  West  Virginia.  And 
there  is  possibility  of  the  existence  of  gas  in  other  counties 
of  said  state. 

The  commercial  production  and  utilization  of  gas  in  West 
Virginia  were  originally,  and  for  a  number  of  years  essen- 
tially local  in  character,  especially  in  the  northern  part  of  the 
state,  wherein  the  earliest  development  occurred.-  Wells 
there  drilled  for  petroleum  oil  in  some  instances  discovered 
gas  in  paying  quantities,  and  this  was  followed  by  the  drilling 
of  wells  having  as  their  primary  object  the  production  of  gas. 
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The  volume  of  gas  thus  produced  was  very  large;  and  the 
gas  possessed  a  high  natural  rock  pressure,  enabling  it  to  be 
transported  through  pipe-lines  for  a  considerable  distance 
without  artificial  compression  or  other  means.  In  the  begin- 
ning the  chief  mode  of  utilization  was  the  distribution  of  the 
gas  to  consumers  within  the  vicinity  of  the  wells.  The  owners 
of  the  output,  ordinarily  through  the  medium  of  corporations 
organized  under  the  laws  of  the  state  of  West  Virginia,  ob- 
tained franchises  from  nearby  cities  and  towns,  and  con- 
structed pipe-lines,  and  engaged  in  the  business  of  public  gas 
service  for  domestic  and  industrial  purposes  to  the  inhabitants 
of  the  municipalities  and  those  along  the  pipe-lines.  The 
original  local  production  and  utilization  of  gas  were  speedily 
followed  by  further  exploration,  development  and  production 
in  the  same  and  other  sections,  until  it  came  about  that  gas 
was  and  is  produced  in  the  thirty-two  counties  above  named. 
The  magnitude  of  the  gas  supply  thus  developed  and  the 
resultant  cheapness  of  the  gas  brought  to  pass  important  social 
and  industrial  consequences  in  those  parts  of  the  state  where 
the  gas  was  produced,  or  to  or  through  which  it  was  trans- 
ported by  the  pipe-lines.  Prompt  recognition  of  the  superior 
advantages  and  economy  thereof  for  lighting  and  heating  soon 
led  to  the  almost  universal  adoption  of  gas  as  the  exclusive 
fuel  for  dwelling  houses,  business  buildings,  churches,  schools, 
colleges,  hospitals,  asylumns,  court  houses,  electric  light  and 
power  plants,  water  works,  municipal  street  lighting,  and  the 
other  buildings,  institutions  and  public  utilities  of  the  munic- 
ipalities, counties  and  state  throughout  the  greater  part  of 
West  Virginia,  although  later  illumination  by  gas  was  sup- 
planted by  electric  lighting  in  many  places.  In  the  then  ex- 
isting dwellings  and  buildings  the  means  and  appliances  for 
the  consumption  of  other  fuels  were  generally  discarded,  and 
new  houses  and  buildings  were  in  general  constructed  and 
equipped  with  a  view  to  the  exclusive  utilization  of  gas  for 
heating,  and,  in  many  instances,  for  illumination.  The  quan- 
tity of  gas  was  so  great  that  a  very  large  supply  was  also 
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available  for  industrial  purposes  at  low  prices.  By  reason 
thereof  the  existing  industries  adopted^ gas  as  their  fuel,  and 
a  great  number  of  new  factories  and  other  industries,  to  which 
abundant  and  cheap  fuel  was  important,  were  established  in. 
the  sections  where  the  gas  was  available,  both  by  citizens  of 
West  Virginia  and  by  other  persons  who  were  attracted  to 
said  sections  by  the  gas  supply.  The  local  gas  companies  in 
many  instances,  in  order  to  upbuild  the  cities,  towns  and  com- 
munities served  by  them,  and  thereby  to  stimulate  the  con- 
sumption of  their  gas,  pursued  for  many  years  the  policy  of 
encouraging  the  location  of  new  factories  and  industries  in 
their  localities  by  the  ofifer  of  gas  at  low  prices  during  long 
periods  of  time.  The  factories  and  industries  thus  estab- 
lished, were  located  and  constructed  for,  and  their  processes 
and  products  especially  adopted  to,  the  use  of  gas  as  fuel. 
They  employed  many  workmen  and  laborers,  both  skilled  and 
unskilled,  many  of  whom  came  from  other  states  and  coun- 
tries, and  who  were  dependent  for  their  emplo3mient  and  the 
livelihood  of  themselves  and  their  families  on  the  existence 
and  continued  operation  of  the  gas  using  factories  and  in- 
dustries. The  population  of  the  state  as  a  whole,  thus  in- 
creased; and  the  added  population  at  once  profited  the  gas 
companies  by  adding  to  the  consumption  of  their  gas,  and 
promoted  the  general  prosperity.  From  this  it  followed  that 
the  domestic  life  and  the  business  of  a  majority  of  the  people 
of  West  Virginia  were  and  are  modified  and  their  adjust- 
ments made  with  reference  to  the  continued  use  of  gas  as  fuel, 
and  gas  in  adequate  quantities  for  domestic  and  industrial  use 
became,  was  and  is  a  necessity  throughout  the  greater  part 
of  the  state. 

The  gas  service  to  the  people  and  industries  of  West  Vir- 
ginia was  reasonably  adequate  for  both  domestic  and  in- 
dustrial purposes  until  the  winter  of  1915-1916.  In  that 
winter,  and  with  increasing  frequency  and  duration,  in  the 
winters  of  1916-1917  and  1917-1918,  shortage  of  gas  occurred 
in  many  parts  of  West  Virginia  which  previously  had  en- 
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joyed  a  reasonably  adequate  supply,  including  cities,  towns 
and  communities  located  in  sections  in  which,  or  adjacent  to 
which,  gas  in  large  volume  was  at  the  time  being  produced, 
or  through  or  near  which  it  was  being  constantly  transported 
by  the  companies  hereinafter  mentioned,  for  consumption  in 
other  states.  In  the  coldest  weather  of  the  winters  aforesaid, 
the  shortage  of  gas  deprived  dwelling  houses,  hotels,  stores 
and  public  and  private  buildings  of  sufficient  heat,  and,  in 
some  instances,  of  any  heat.  In  the  homes  and  hotels  cooking 
was  prevented;  and  in  many  cases  illness  was  caused  or  ac- 
centuated by  the  cold.  Public  schools  were  closed  for  days 
at  a  time.  Churches  were  compelled  to  forego  their  customary 
services.  Factories  were  shut  down  with  great  loss  to  their 
owners,  and  their  workmen  thrown  out  of  employment,  with 
consequent  hardship  to  themselves  and  their  families.  While 
in  the  winter  of  1918-1919  conditions  were  ameliorated  by  the 
comparative  mildness  of  the  season,  yet  the  supply  of  gas  for 
domestic  and  industrial  purposes  was  inadequate.  It  became 
and  was  apparent  from  the  circumstances  hereinafter  alleged, 
that  in  future  winters  of  ordinary  severity  the  shortage  of 
domestic  and  industrial  gas  would  recur  and  increase  with 
like  or  more  serious  consequences,  whereby  the  people  of 
West  Virginia  would  be  driven  to  the  necessity  of  installing 
new  heating  systems  and  appliances  in  their  homes  and  other 
buildings  and  institutions  aforesaid,  and  to  the  necessity  of 
altering  their  factories  and  industries,  so  as  to  adapt  them  to 
the  use  of  coal  or  other  fuel,  with  all  of  the  attendant  and 
resultant  enormities  of  hardship,  inconvenience,  expense  and 
economic  loss,  which  in  the  bill  of  complaint  are  predicted  as 
probable  consequences  to  the  people  of  the  state  of  Ohio  in 
case  of  the  enforcement  of  the  statute  in  said  bill  complained 
of.  And  it  became  apparent  also,  and  the  fact  was,  that  the 
existing  and  prospective  shortage  of  the  gas  supply  to  the 
people  of  West  Virginia  was  and  would  be  due  to  the  failure 
and  refusal  of  the  companies  hereinafter  mentioned  to  per- 
form their  duties  as  public  service  corporations  of  West  Vir- 
ginia to  the  people  of  West  Virginia. 
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The  cause  of  the  existing  and  prospective  shortage  of  the 
gas  supply  to  the  people  of  West  Virginia  were  as  follows: 
When  it  had  been  demonstrated  by  exploration  and  develop- 
ment that  the  gas  containing  areas  of  West  Virginia  were 
large  and  their  actual  and  prospective  production  of  gas  was 
great,  certain  large  aggregations  of  capital  entered  and  en- 
gaged, upon  a  large  scale,  in  the  business  of  producing  gas 
and  purchasing  the  gas  of  other  producers,  in  the  construc- 
tion, maintainance  and  operation  of  pipe-lines,  and  other  in- 
strumentalities of  production,  transportation  and  supply,  and 
in  the  transportation,  distribution  and  marketing  of  the  gas' 
so  held  or  acquired.  These  aggregations  of  capital,  either 
in  their  original  corporate  form  or  in  the  form  later  assumed 
by  them,  became,  were  and  now  exist  principally  as  seven 
companies,  the  Hope  Natural  Gas  Company,  The  Pittsburgh 
&  West  Virginia  Gas  Company,  Reserve  Gas  Company,  The 
United  Fuel  Gas  Company,  Carnegie  Natural  Gas  Company, 
The  Manufacturers  Light  &  Heat  Company  of  Pennsylvania, 
and  Columbia  Gas  &  Electric  Company  (hereinafter  referred 
to  as  the  seven  companies),  which  seven  companies  hold  a 
virtual  monoply  of  the  gas  business  in  West  Virginia,  con- 
trolling the  gas  territory,  the  production  and  supply  of  gas, 
the  market  therefor  and  the  instrumentalities  of  its  transpor- 
tation. The  Hope  Natural  Gas  Company,  The  Pittsburgh  & 
West  Virginia  Gas  Company,  The  Reserve  Gas  Company, 
The  United  Fuel  Gas  Company  and  Columbia  Gas  &  Electric 
Company,  are  corporations  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  state  of  West  Virginia ;  and  the 
Carnegie  Natural  Gas  Company  and  The  Manufacturers 
Light  and  Heat  Company  of  Pennsylvania  are  corporations 
organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  commonwealth  of  Pennsylvania,  duly  permitted,  in  con- 
formity with  the  laws  of  West  Virginia,  to  hold  property  and 
transact  business  in  West  Virginia,  and  under  said  last  men- 
tioned laws  having  the  same  rights  and  powers,  and  subject 
to  the  same  liabilities  and  duties  as  corporations  chartered 
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by  or  incorporated  unda-  the  laws  of  West  Virginia.  And 
before  and  at  all  times  the  incorporation  of  said  West  Vir- 
ginia corporations,  and  the  admission  of  said  Pennsylvania 
corporations  to  hold  property  and  transact  business  in  West 
Virginia,  the  right  was  expressly  reserved  by  statute  to  the 
legislature  of  said  state  to  alter  any  charter  or  certificate  of 
incorporation  granted  by  said  state  to  any  corporation,  and 
to  alter  or  repeal  any  law  applicable  to  any  corporation,  as 
well  as  the  laws  whereby  said  Pennsylvania  corporations  were 
so  admitted  to  West  Virginia. 

Said  seven  companies  were  and  are  incorporated  for  the 
purposes  or  objects,  and  in  and  by  their  respective  charters  or 
certificates  of  incorporation  did  and  do  have  the  power,  to 
engage  in  the  public  supply  of  gas  in  West  Virginia,  both 
for  domestic  and  industrial  use,  and  the  other  uses  to  which 
gas  may  be  applied,  and  to  that  end  to  construct,  maintain 
and  operate  pipe-lines  for  the  transportation  of  gas.  By  their 
corporate  character,  the  nature  of  the  business  engaged  in  by 
them,  and  the  express  denomination  of  the  laws  of  the  state 
of  West  Virginia,  said  seven  companies  at  all  times  since  their 
incorporation  or  admission  to  hold  property  and  transact  busi- 
ness in  said  state  have  been,  and  still  are,  public  service 
corporations  of  Said  state,  and,  in  order  to  enjoy,  and  in, 
about  and-  for  the  exercise  of,  the  special  rights  and  privileges 
conferred  by  the  laws  of  West  Virginia  on  public  service 
corporations,  have  held,  and  still  do  hold,  themselves  out  to 
said  state  and  the  people  thereof  as  such  public  service  cor- 
porations. 

Of  said  seven  companies,  the  Hope  Natural  Gas  Company 
and  Reserve  Gas  Company  were  and  are  owned  or  controlled 
by  the  Standard  Oil  Company  of  New  Jersey,  a  corporation, 
and  the  Hope  Natural  Gas  Company  and  Reserve  Gas  Com- 
pany were  and  are  substantially  managed  and  operated  to- 
gether. The  United  Fuel  Gas  Company  and  the  Columbia 
Gas  &  Electric  Company  are  closely  identified  in  ownership, 
management  and  co'ntrol. 
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Said  seven  companies  (or,  in  certain  instances  as  herein- 
after alleged,  their  predecessor  corporations  similarly  incor- 
porated in  or  admitted  to  West  Virginia)  engaged  in  the  gas 
business  in  West  Virginia,  acquired  by  purchase  or  lease  large 
areas  of  territory  productive  or  having  a  potential  value  for 
the  production  of  gas,  until  gradually  they  obtained  and  now 
hold  ownership  of  a  large  majority  of  the  valuable  territory 
in  the  known  and  prospective  gas  fields  of  West  Virginia; 
and  in  this  territory  they  did  and  do  drill  and  produce  gas 
from  a  large  number  of  wells.  The  acreage  in  West  Virginia 
owned  or  held  under  lease  by  said  seven  companies,  operated 
and  unoperated,  and  the  number  of  their  producing  gas  wells, 
as  of  the  year  ended  December  31,  1918,  were  as  follows: 

^  4^  :(:  ^  :|e 

The  accumulation  of  the  immense  areas  aforesaid  was  ren- 
dered possible,  and  was  brought  about  in  large  measure,  by 
the  domination  of  the  gas  fields  effected  through  the  pipe-lines 
and  compressor  stations  hereinafter  mentioned.  This  was 
accomplished  by  two  processes,  often  operating  concurrently 
and  indistinguishably,  in  relation  to  the  owners  of  the  gas 
containing  lands  and  to  other  producers  of  gas  in  the  same 
field.  Said  seven  companies,  by  means  of  their  pipe-lines  and 
stations  obtained  the  virtual  control  of  the  gas  territory  and 
the  output  of  gas  of  the  other  producers,  not  themselves  the 
owners  of  or  capable  of  owning  such  pipe-lines  and  stations, 
and  themselves  not  possessed  of  a  local  market.  Because,  as 
the  production  increased,  there  was  a  large  surplus  of  gas, 
in  excess  of  the  then  requirements  of  nearby  municipalities 
and  industries;  and  for  the  utilization  of  such  surplus,  trans- 
portation to  more  distant  points  of  consumption  was  essential. 
But  as  the  construction  of  pipe-lines  and  stations  was  costly, 
and  vast  quantities  of  gas  were  necessary  for  their  operation, 
the  construction  and  operation  of  such  pipe-lines  and  -stations 
were  practicable  only  for  said  seven  companies.  And  it  fol- 
lowed that  because  of  such  ownership  of  pipe-lines  and  sta- 
tions and  the  absence  of  other  markets,  the  other  producers 
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were  compelled  to,  and  did,  sell  their  gas  to  one  of  the  seven 
companies  at  prices  dictated  by  it,  and  under  contracts  pro- 
viding for  exclusive  sale  to  such  company,  the  alternative 
being  the  hazard  of  the  draining  away  of  their  gas  by  com- 
petitive drilling  on  neighboring  lands,  generally  in  the  hands 
of  one  or  more  of  the  seven  companies.  When,  however, 
such  gales  were  made,  the  relatively  high  pressure  maintained 
in  the  pipe-lines  of  the  seven  companies,  and  the  subsequent 
manipulation  of  the  pipe-line  pressure,  which  could  be,  and 
often  was,  raised  or  lowered  at  the  will  of  such  company, 
prevented  the  discharge  into  the  pipe-line  of  a  large  propor- 
tion of  the  normal  marketing  capacity  of  the  seller's  well; 
and  as  the  price  paid  for  the  gas  was  based  on  the  quantity 
discharged  into  the  pipe-line,  the  gas  was  at  once  controlled 
by  such  company,  while  the  well  owner  received  little  or  noth- 
ing for  it.  And  while  the  seller  was  thus  prevented  from 
realizing  a  fair  return  on  his  gas,  the  gas  from  neighboring 
wells,  owned  by  such  company  and  draining  the  territory  of 
the  seller  was  being  received  in  great  volume  into  other  lines 
of  such  company  in  which  a  much  lower  pressure  was  main- 
tained. This  discouraged  the  producer,  and  minimized  his 
ability  to  expand  his  operations,  and  frequently  drove  hinl 
out  of  the  business  of  gas  production.  And  in  turn  the  land 
owner  was  deprived  of  the  opportunity,  which  otherwise 
would  have  existed,  to  lease  his  gas  to  an  independent  produ- 
cer or  to  obtain  the  more  favorable  terms  which  competitive 
leasing  would  have  brought  about;  and  thus  the  land  owner 
was  compelled  to  lease  to  one  of  the  seven  companies  or  sub- 
mit to  the  drainage  of  his  gas  by  operations  on  adjacent  lands 
held  by  them.  Nor  was  this  prevented  by  the  statutory  pro- 
visions of  the  state  of  West  Virginia  denominating  the  owners 
of  pipe-lines  common  carriers;  since  the  gas  of  other  owners 
has  uniformly  been  excluded  from  their  pipe-lines  until  after 
sale  to  the  pipe-line  company. 

In  certain  instances,  also,  said  seven  companies,  by  pur- 
chase of  physical  properties  or  corporate  stock,  acquired  title 
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to,  or  control  of,  the  territory,  wells  and  production  of  pre- 
existing smaller  companies  operating  in  the  same  field.  The 
Manufacturers  Light  &  Heat  Company  especially  was  formed 
by  the  consolidation  or  merger  of  such  smaller  companies  or 
their  properties,  and  to  a  varying  extent  the  same  is  true  of 
all  of  said  seven  companies. 

Concurrently  with,  or  as  an  incident  to  or  a  consequence 
of  this  concentration  of  the  sources  of  gas  production  in  the 
hands  of  said  seven  companies,  the  conditions  of  local  gas 
distribution  in  the  cities  and  towns  were  materially  affected. 
In  some  of  the  larger  cities  and  towns,  as  for  example, 
Charleston,  Grafton,  Huntington  and  Parkersburg,  by  pur- 
chase of  the  properties  or  of  controlling  interests  in  the  com- 
panies engaged  in  supplying  gas  to  the  inhabitants  and 
industries,  the  franchises,  plants,  pipe-lines  and  gas  territory 
of  the  local  companies  were  acquired.  In  Clarksburg  two 
competing  companies  were  consolidated  or  merged,  their  munic- 
ipal franchises,  plants  and  part  of  their  territory  conveyed  to 
a  new  company,  the  majority  of  the  stock  in  which  was  vested 
in  said  Standard  Oil  Company  of  New  Jersey,  the  owner  of 
said  Hope  Natural  Gas  Company ;  and  a  large  area  of  highly 
productive  gas  territory  previously  held  by  one  of  the  pre- 
existing local  companies  was  transferred  to  said  Hope  Natural 
Gas  Company,  the  ultimate  consequence  of  which  was  the  in- 
sufficiency of  the  territory  of  the  consolidated  or  merged  com- 
pany for  adequate  local  gas  service.  In  numerous  other  cases 
franchises  were  obtained  by  said  seven  companies  from  cities 
and  towns  in  West  Virginia,  or  in  the  case  of  unincorporated 
villages  and  rural  communities  franchises  or  privileges  in  the 
nature  thereof  were  obtained  from  the  county  courts,  and  the 
public  distribution  of  gas  for  domestic  and  industrial  purposes 
engaged  in.  Among  the  cities,  towns  and  villages  thus  sup- 
plied by  said  seven  companies  were  and  are  the  following: 

:f£  :ic  H:  3t:  :{: 

In  respect  to  the  other  gas  companies,  engaged  in  local  dis- 
tribution to  the  public,  the  gas  in  their  own  respective  terri- 
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tories  gradually  decreased  in  volume;  and  the  decline  of  the 
natural  pressure  of  their  remaining  gas  eventually  rendered 
it  impracticable  to  transport  it  without  the  artificial  aid  of 
compressor  stations,  the  great  cost  of  which  was  practically 
prohibitive  to  such  local  companies.  But  on  the  other  hand, 
when  the  shortage  of  gas  became  imminent,  the  withdrawal  of 
available  territory  through  the  extensive  ownership  of  said 
seven  companies  within  a  practicable  distance  from  the  locali- 
ties served  by  the  local  companies,  prevented  the  acquisition 
to  any  considerable  or  sufficient  extent  by  said  local  com- 
panies of  further  territory  for  present  production  of  future 
reserves;  so  that  it  became  increasingly  difficult,  and  in  many 
instances  impossible,  for  said  local  companies  to  supply  their 
deficiencies  by  operations  of  their  own,  or  to  deliver  to  their 
consumers  gas  in  the  quantities  required  by  the  public  need. 
From  all  this  the  following  consequences  resulted: 

1.  Said  seven  companies  attained  and  now  possess  a  virtual 
monopoly  of  the  gas  supply  of  West  Virginia  and  the  sources 
of  production  thereof. 

2.  Many  of  the  cities,  towns,  villages  and  rural  communities, 
their  inhabitants  and  industries  became,  were  and  are  wholly 
dependent  on  said  seven  companies  for  their  gas  supply. 

3.  Local  companies  engaged  in  the  distrubition  of  gas  to 
the  public,  as  their  sources  of  supply  became  inadequate  and 
tended  to  exhaustion,  became,  were  and  are  unable  to  add  to 
or  replace  their  insufficient  supply,  so  that  they  in  turn  have  be- 
come and  are  dependent  on  said  seven  companies  for  the  gas 
necessary  to  render  an  adiequate  service  to  their  consumers. 

The  extent  of  the  engrossment  of  the  available  gas  in  West 
Virginia  by  said  seven  companies  is  illustrated  by  the  follow- 
ing statistics,  based  on  reports  to  the  Board  of  Public  Works 
of  West  Virginia,  as  of  the  year  ended  December  31,  1918, 
which  are  fairly  indicative  of  conditions  in  preceding  years. 

The  total  production  of  gas  in  West  Virginia  in  the 
year  ended  December  31,  1918,  is  authoritatively  estimated  to 
have  been  280,000,000  M.  cubic  feet,  of  which  approximately 
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30,000,000  M.  cubic  feet  were  produced  and  consumed  by  de- 
pendent or  private  consumers  engaged  in  industrial  enterprises, 
owning  and  consuming  gas  produced  by  them  and  in  no  way 
obligated  to  the  service  of  the  public.  The  remaining 
250,000,000  M.  cubic  feet  was  the  gross  amount  of  West  Vir- 
gina  gas  produced  or  acquired  by  purchase  by  the  public  service 
gas  companies  of  West  Virginia;  but  therefrom  must  be  de- 
ducted about  19,000,000  M.  cubic  feet  used  and  consumed  in 
and  about  the  drilling  of  wells  and  other  field  operations,  so 
that  the  total  net  supply  of  gas  in  the  hands  of  said  public 
service  gas  companies  available  for  public  use  was  about 
231,000,000  M.  cubic  feet.  Of  the  above  gross  amount  pro- 
duced and  acquired  and  the  net  amount  availaible  for  public 
use,  the  proportions  held  by  said  seven  companies,  are  shown 
by  the  following  figures  taken  from  the  returns  made  by  said 
seven  companies  to  said  Board  of  Public  Works  for  the  year 
1918: 

It  follows  that  said  seven  companies  reduced  to  their  pos- 
session about  87  per  cent,  of  the  entire  supph/^  of  West  Virginia 
gas  available  for  public  use. 

V.  As  a  prerequisite  to  the  acquisition  of  gas  in  the  volumes 
aforesaid,  its  storage  and  subsequent  transportation  to  the 
points  of  consumption  or  sale,  either  within  or  without  West 
Virginia,  beyond  the  immediate  vicinity  of  the  sources  of  pro- 
duction, it  became,  was  and  is  necessary  for  said  seven  com- 
panies to  construct  and  operate,  a  great  system  of  pipe-lines 
in  West  Virginia.  The  rfumber  and  total  length  of  these  lines 
are  enormous,  and  together  they  constitute  a  vast  connected 
system,  at  once  i.  reservqir  and  a  means  for  the  transportation 
and  distribution  oT  the  gas;  and  they  are  so  connected  and 
operated  that  the  ga?  may  be  directed  or  diverted  from,  one 
point  or  line  to  another  a::  the  will  of  the  owner  of  the  pipe-line. 
The  several  pipe-line  systems  of  said  respective  companies  are 
also  physically  connected  in  a  number  of  instances  in  West 
Virginia.     The  Hope  Natural  Gas  Company  and  The  Reserve 
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Gas  Company,  the  Hope  Natural  Gas  Company  and  The 
United  Fuel  Gas  Company,  the  Hope  Natural  Gas  Company 
and  The  Manufacturers  Light  &  Heat  Company,  The  United 
Fuel  Gas  Company  and  the  Columbia  Gas  &  Electric  Company, 
and  The  United  Fuel  Gas  Company  and  The  Pittsburgh  & 
West  Virginia  Gas  Company  are  so  connected,  and  by  means 
thereof  sales  exchanges  and  deliveries  of  gas  are  made  in  West 
Virginia  between  said  connected  companies. 

The  individual  pipe-line  systems  begin  with  the  well  lines, 
consisting  of  pipes  of  small  diameter,  directly  connected  with 
the  wells,  which  in  turn  connect  with  larger  lines  or  pipes. 
The  gas  is  finally  conducted  to  and  discharged  into  still  larger 
lines  or  pipes,  commonly  called  trunk  lines  or  mains,  through 
which  the  gas  is  carried  under  high  pressure  (originally  af- 
forded by  the  natural  pressure  of  the  gas,  but  now  artifically 
furnished  or  added  to  by  compressor  or  pump  stations  situate 
at  proper  intervals)  to  the  points  of  distribution  for,  consump- 
tion and  the  points  of  delivery  to  the  owners  of  connecting 
lines.  The  trunk  lines  are  thus  fed  by  a  large  number  of 
subsidiary  lines,  which  connect  with  them  at  many  points 
throughout  their  length  in  the  gas  producing  territory.  The 
gas  proceeding  from  the  subsidiary  lines  into  a  trunk  line,  there 
becomes  commingled  into  a  common  and  homogeneous  stock, 
drawn  upon  for  distribution  or  delivery  at  the  points  of  con- 
sumption or  sale  as  the  owner  of  the  trunk  line  may  desire. 
In  order  to  accomplish  the  distribution  or  delivery  of  the  gas 
at  the  points  of  consumption  and  sale,  other  pipes  are  connected 
with  and  branch  off  of  the  trunk  line  at  convenient  places 
throughout  its  length.  By  means  of  the  branch  lines,  gas  for 
local  consumption  is  withdrawn  from  the  trunk  line  and  de- 
livered to  the  local  distributing  plants  or  consumers. 

Although  by  the  control  of  the  flow  of  the  gas  which  is 
maintained  by  the  owner  of  the  trunk  line,  it  may  be  arranged 
that  a  definite  proportion  or  quantity  of  the  whole  stock  of  gas 
in  the  pipe  line  system  will  reach  the  point  or  points  of  de- 
livery, yet  the  nature  of  the  gas  is  such  that  no  mark  of  identi- 
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fication  can  ever  be  placed  upon,  nor  is  it  possible  to  identify, 
any  atom  or  specific  quantity  thereof;  so  that  until,  in  the 
progress  of  the  gas  through  the  trunk  line  the  last  connection 
of  a  pipe  devoted  to  local  service  in  West  Virginia  has  been 
passed,  it  is  not  and  can  not  be  ascertained  whether  any 
particular  part  of  the  gas,  in  the  aspect  of  a  physical  entity, 
will  be  consumed  in  West  Virginia,  or  will  pass  to  and  be 
consumed  in  another  state.  Gas,whether  consumed  in  West 
Virginia  or  in  other  states,  is  commingled  and  carried  in  the 
same  trunk  lines  of  said  pipe-line  systems. 

Based  upon  the  best  information  obtainable  by  this  defend- 
ant, the  number,  size  and  mileage  in  West  Virginia  of  the 
trunk  lines  of  said  seven  compa,nies  are  as  follows : 

One  or  more  of  said  trunk  lines  traverse  forty-two  of  the 
fifty-five  counties  of  West  Virginia,  as  follows : 

And  along  or  in  such  short  distance  from  said  trunk  lines 
that  the  supply  of  gas  therefrom  would  be  easily  practicable, 
are  located  a  great  number  of  cities,  towns  and  villages  in  West 
Virginia,  now  lacking  an  adequate  supply  of  gas. 

The  construction  and  operation  of  said  pipe-line  systems 
were  and  are.  essential  to  the  accumulation  of  said  large  stocks 
of  gas  of  said  seven  companies  and  the  transportation  thereof 
to  the  points  of  consumption  or  sale ;  and  in  order  to  construct, 
maintain  and  operate  such  pipe-line  systems,  it  was  necessary 
for  said  seven  companies  to  exist  as,  and  perform  the  duties 
of,  public  service  corporations,  so  as  to  enable  them  to  possess 
and  exercise  special  rights  and  privileges,  which  were  and  are 
granted  to  such  corporations  by  and  under  the  laws  of  West 
Virginia.  Such  special  rights  and  privileges  did  and  do  con- 
sist of  the  power  of  eminent  domain,  franchises  and  permits 
from  county  courts,  cities  and  towns  to  construct,  maintain 
and  operate  their  pipe-lines  and  telegraph  and  telephone  lines 
in,  along  and  across  the  public  highways  and  streets,  and,  in 
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the  instances  where  said  seven  companies  were  or  are  engaged 
in  the  local  distribution  of  gas,  franchises  for  such  distribution. 

The  power  of  eminent  domain,  enjoyed  by  said  seven  com- 
panies was  and  is  especially  essential  to  their  existence  and 
business.  For  their  pipe-lines  could  not  be  constructed,  main- 
tained or  operated  without  the  taking  and  damaging  of  private 
property  for  the  rights  of  way  for  their  many  miles  of  pipe- 
lines and  telegraph  or  telephone  lines.  But  under  the  laws  of 
West  Virginia  there  could  be  and  is  no  power  of  eminent  do- 
main except  in  aid  of  a  business,  service  or  works  affected  with 
a  public  use  or  interest  for  the  benefit  of  the  people  of  West 
Virginia;  and  the  right  of  eminent  domain  was  and  is  de- 
limited by,  and  coincides  with,  the  public  use  or  interest  which 
it  was  and  is  intended  to  promote.  And  in  particular,  under 
the  laws  of  West  Virginia,  it  was  and  is  the  duty  of  companies 
such  as  said  seven  companies  to  serve  the  public  with  gas, 
under  reasonable  and  proper  regulations,  along  the  entire  line 
traversed  by  their  pipe-lines  at  reasonable  rates,  and  without 
unjust  discrimination.  In  recognition  of  the  importance  of 
the  public  use  or  interest  with  which  such  pipe-lines  were  and 
are  affected,  such  companies,  in  addition  to  the  ordinary  pro- 
cedure for  the  condemnation  of  property  which  they  thereto- 
fore were,  and  still  are,  entitled  to  invoke,  also  have  been  for 
twelve  years  last  past,  and  are  entitled  by  the  laws  of  West 
Virginia  to  condemn  rights  of  way  for  their  pipe-lines  by  an 
especially  summary  and  speedy  procedure,  applicable  to  no 
.  other  work  of  public  utility  except  pipe-lines  for  the  transpor- 
tation of  oil.  This  power  of  eminent  domain  was  exercised 
by  said  seven  companies  in  and  for  the  acquisition  of  their 
rights  of  way  for  their  said  pipe-lines,  both  by  judicial  pro- 
ceedings and  in  many  cases  and  by  the  influence  of  the  known 
existence  of  said  power  in  negotiations  with  property  owners 
from  whom  purchases  were  affected. 

In  and  about  the  construction,  maintenance  and  operation 
of  said  pipe-lines  it  was  and  is  necessary,  also,  in  very  many 
places  to  locate  the  same  along,  across  or  under  public  high- 
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ways  and  streets.  But  by  the  laws  of  West  Virginia  the  power 
of  the  county  courts  and  municipal  corporations  to  grant 
franchises  or  permits  for  the  construction,  maintenance  and 
operation  of  pipe-lines  along,  across  or  under  highways  and 
streets  was  and  is  confined  to  pipe-lines  in  and  for  a  business, 
service  or  works  affected  with  a  public  use  or  interest,  in  like 
manner  as  the  power  of  eminent  domain.  In  every  eminent 
domain  proceeding  and  in  every  application  to  the  county 
courts  and  municipal  corporations  for  the  franchises  or  permits 
aforesaid,  said  seven  companies,  therefore,  did  and  do  aver, 
in  substance  and  affect,  their  public  character  and  their  read- 
iness and  willingness  at  all  times  to  furnish,  at  reasonable 
rates,  gas  to  all  persons  within  the  range  of  their  pipe-lines. 

In  and  about  the  exercise  of  the  rights  and  privileges  afore- 
said, and  in  the  general  conduct  of  their  business,  said  seven 
companies  did  and  do  recognize,  and  act  in  accordance  with 
their  status  or  character  as  public  service  corporations  of  West 
Virginia,  except  insofar  as  they  have  failed  and  refused,  and 
still  fail  and  refuse,  to  furnish  for  the  use  of  the  public  of  said 
state  within  thte  range  of  their  pipe-lines  a  reasonably  adequate 
supply  of  gas  as  herein  alleged.  And  since  the  enactment  of 
the  Public  Service  Commission  Law  of  West  Virginia  in  the 
year  1913,  said  seven  companies  and  all  other  gas  companies 
serving  the  public,  have  been,  and  they  still  are,  public  service 
corporations  within  the  purview  of  said  law,  and  have  been 
and  are  subject  to  the  jurisdiction  of  said  Public  Service  Com- 
mission. A  copy  of  the  Public  Service  Commission  Law  of 
West  Virginia  as  now  in  force  and  effect,  is  hereto  attached, 
made  part  hereof  and  marked  "Exhibit  B." 

In  addition  to  their  business  of  supplying  gas  to  the  public 
of  West  Virginia,  said  seven  companies,  after  the  construction 
of  their  respective  pipe-line  systems  aforesaid,  also  engaged, 
and  are  still  engaged,  in  the  business  of  the  transporting  gas 
to,  or  for  consumption  in,  other  states,  principally  Pennsyl- 
vania, Ohio  and  Kentucky.  A  part  of  said  gas,  constituting 
a  relatively  small  proportion  of  the  West  Virginia  gas  con- 
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aumed  in  said  other  states,  was  and  is  transported  into,  and 
distributed  to  the  consumers  therein,  by  certain  of  said  seven 
companies.  But  the  greater  part  of  the  West  Virginia  gas 
consumed  in  said  other  states,  and  substantially  all  of  the  gas 
of  several  of  said  seven  companies,  so  consumed,  wras  and  is 
sold  for  delivery,  and  was  and  is  in  fact  delivered,  to  other 
gas  companies  at  or  very  near  to  the  respective  boundary  lines 
between  West  Virginia  and  said  other  states,  and  a  large  part 
of  said  gas  was  and  is  delivered  to  said  other  companies  in 
West  Virginia.  Said  other  companies  to  whom  such  sales  and 
deliveries  were  and  are  made,  themselves  distribute  said  gas, 
or  deliver  the  same  to  still  other  companies  for  distrubution, 
to  the  consumers  in  said  other  states.  This  defendant  is  in- 
formed and  believes,  and  on  information  and  belief  says,  that 
under  the  provisions  of  the  contracts  made,  the  obligation  of 
said  selling  companies  to  make  such  deliveries  was  and  is  re- 
stricted to  the  extent  of  the  gas  supply  of  said  companies  and 
conditioned  upon  its  ability  to  deliver  the  gas  to  the  other 
company,  with  which  such  a  contract  was  made. 

At  the  inception  of  said  business  of  transporting  jgas  to  or 
for  use  in  other  states  as  aforesaid,  the  production  of  the  gas 
fields  of  West  Virginia  was  increasing,  the  demands  of  the 
communities  served  by  said  seven  companies  were  relatively 
small,  and  many  of  the  cities,  towns  and  rural  communities 
were  supplied  by  local  gas  companies,  then  possessing  adequate 
gas  for  their  then  needs,  as  aforesaid.  A  very  large  surplus, 
therefore,  existed  for  transportation  to  and  consumption  in 
other  states,  without  injury  to,  or  infringement  of  the  rights 
of,  the  people  of  West  Virginia.  Said  conditions  continued 
for  many  years,  until  the  development  of  new  territory  and 
the  production  in  the  known  fields  no  longer  kept  pace  with 
the  ever  increasing  demand  for  gas,  and  until  the  natural 
tendency  of  the  known  fields,  and  of  the  wells  therein,  to  de- 
cline in  production  and  the  ultimate  exhaustion  manifested 
themselves.  The  proportion  of  the  gas  controlled  by  said 
seven  companies  which  was  transported  to  or  for  use  in  the 
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Other  states  largely  exceeded,  and  does  exceed,  that  sup'plied 
by  them  to  the  people  of  West  Virginia,  and  the  said  propor- 
tion in  favor  of  said  other  states  constantly  increased,  due 
largely  to  the  growth  of  consumption  in  said  states,  the  exten- 
sion of  gas  service  of  new  localities  and  the  decline  of  the 
production  of  Pennsylvania  and  Ohio. 

The  progressive  increase  of  the  consumption  of  West  Vir- 
ginia gas  in  other  states  was  as  follows : 

:f:  ^  ^  :}:  :ti 

Illustrative  of  said  disproportion  of  the  gas  supply  by  said 
seven  companies  to  the  people  of  West  Virginia  are  the  follow- 
ing statistics,  as  of  the  year  ended  December  31,  1918,  when, 
even  after  the  aforesaid  shortage  in  West  Virginia,  out  of  the 
total  public  supply  of  231,000,000  M.  cubic  feet  received 
29,835,894  M.  cubic  feet  as  follows : 

***** 

During  the  same  year,  typical  of  conditions  in  previous 
years,  said  seven  companies  transported  to,  or  for  consumption 
in,  other  states,  171,928,604  M.  cubic  feet  of  West  Virginia 
gas,  distributed  as  follows : 

It  thus  was  brought  to  pass  that  while  the  people  of  West 
Virginia  were  deprived  of  a  reasonably  adequate  supply  of 
gas,  out  of  the  total  production  of  West  Virginia,  available  for 
public  use,  aggregating  231,000,000  M.  cubic  feet,  76  per  cent, 
thereof  was  transported  to  or  for  consumption  in  other  states. 
And  out  of  the  201,764,491  M.  cubic  feet  of  said  seven  com- 
panies 85  per  cent,  was  transported  to  or  for  consumption  in 
other  states. 

The  West  Virginia  gas  thus  transported  did  and  does  con- 
stitute over  thirty-five  per  cent,  of  all  the  gas  consumed  in 
Pennsylvania,  and  over  fifty  per  cent,  of  all  the  gas  consumed 
in  Ohio ;  while  at  the  same  time  there  was  and  is  produced  in 
Pennsylvania  approximately  fifty-seven  per  cent,  of  all  the  gas 
consumed  therein,  and  there  was  and  is  produced  in  Ohio  ap- 
proximately forty-one  per  cent,  of  the  gas  therein  consumed. 
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Approximately  seventy-two  per  cent,  of  all  the  gas  consumed 
in  Pennsylvania  was  and  is  consumed  for  industrial  purposes, 
and  approximately  fifty  per  cent,  of  all  the  gas  consumed  in 
Ohio  was  and  is  consumed  for  industrial  purposes. 

VI.  The  shortage  of  gas  supply  to  the  people  of  West  Vir- 
ginia was  and  is  caused  by  the  transportation  to  or  for  con- 
sumption in  other  states  of  enormous  quantities  of  gas  by  said 
seven  companies  as  aforesaid.  And  the  said  companies  did 
and  do  refuse  to  supply  the  gas  required  for  reasonably  ade- 
quate service  to  the  public  of  West  Virginia  within  the  range 
of-  their  pipe-lines,  or  to  the  local  gas  companies  engaged  in 
the  service  of  said  public,  under  the  pretext  that  they  were  and 
■  are  prevented  from  so  doing  by  the  necessities  of  the  gas  con- 
suming populations  of  said  other  states. 

Under  these  circumstances  an  issue  arose  between  the  state 
of  West  Virginia  and  the  people  thereof  on  the  one  side  and 
the  said  seven  gas  companies  on  the  other.  On  the  one  hand 
it  was  insisted  by  said  state  and  its  people  that  they  were  en- 
titled to  a  resonably  adequate  gas  supply  to  the  extent,  for  the 
purposes  and  by  the  means  later  specified  in  and  by  the  statute 
complained  of  in  said  bill  of  complaint,  and  that  the  duty  of 
furnishing  said  supply  rested  on  said  seven  companies  as  well 
as  the  other  public  service  gas  companies  of  West  Virginia. 
On  the  other  hand  it  was  insisted  by  said  seven  companies,  as 
they  still  do  insist,  that  they  were  and  are  unable  to  render 
additional  service  or  furnish  additional  gas  in  West  Virginia, 
either  directly  to  the  public  or  to  the  local  gas  companies 
therein,  because  of  the  alleged  necessities  of  the  people  of  said 
other  states  and  the  contracts  aforesaid.  And  said  seven  gas 
companies  further  contended  as  they  still  do  contend,  that  their 
gas  is  private  property,  which  they  were  and  are  entitled  to 
dispose  of  when,  where  and  as  they  choose,  and  that  they  owed 
no  higher  duty  to  the  state  of  West  Virginia  or  the  people 
thereof  than  to  the  other  states  and  their  gas  consuming  popu- 
lation. 
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Confronted  with  the  foregoing  among  other  facts,  circum- 
stances and  conditions,  and  in  the  light  thereof,  the  legislature 
of  West  Virginia,  at  its  session  of  1919,  in  the  exercise  of  its 
police  and  other  powers,  enacted  the  statute  complained  of  in 
the  bill  of  complaint.  This  statute  had  and  has  as  its  sole 
and  only  object,  and  the  sole  intention  of  the  legislature  in 
enacting  the  same,  was  to  secure  to  the  inhabitants  and  in- 
dustries of  West  Virginia  in  said  statute  mentioned,  a  reason- 
able adequate  supply  of  gas  out  of  the  abundance  produced  in 
said  state.  And  in  the  intention  and  purpose  of  said  legis- 
lature, as  by  said  statute  appears,  said  statute  was  and  is  ap- 
plicable not  only  to  said  seven  companies,  but  also  to  the  other 
public  service  gas  companies  of  West  Virginia,  upon  all  which  ' 
like  rights  and  duties  are  imposed,  with  a  view  of  securing  such 
reasonably  adequate  gas  supply. 

VII.  This  defendant  further  says  that  all  of  the  losses,  in- 
juries and  inconveniences,  if  any,  which  may  happen  to  said 
state  of  Ohio,  the  people  thereof,  or  said  seven  or  other  gas 
companies,  in  said  bill  mentioned,  are  and  will  be  indirect  and 
consequential  upon  the  just  and  lawful  exercise  of  the  rights 
and  powers  of  the  state  of  West  Virginia,  and  are  and  will  be 
damnum  absque  injuria. 

VIII.  This  defendant  admits  that  said  bill  of  complaint  was 
presented  and  filed  by  virtue  of  the  direction  and  authority 
contained  in  the  joint  resolution  of  the  General  Assembly  of 
the  state  of  Ohio  and  the  written  direction  of  the  governor  of 
said  state,  in  said  bill  mentioned.  But  this  defendant  denies 
all  of  the  recitals,  assertions,  inferences  and  conclusions  of 
fact,  in  said  resolution  contained,  insofar  as  the  same  are  not 
admitted  by,  or  ar6  inconsistent  with,  the  alllegations  of  this 
answer ;  and  denies  all  of  the  conclusions  of  law  in  said  resolu- 
tion contained. 

IX.  This  defendant  admits  the  allegations  of  Paragraph 
First  of  said  bill,  except  the  allegations  of  desire  to  invest  and 
investment  in,  and  development  of  gas  territory  in  West  Vir- 
ginia by  citizens  and  corporations  of  Ohio.     This  defendant 
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admits  that  in  some  instances  citizens  and  corporations  of  Ohio, 
in  like  manner  as  many  citizens  and  corporations  of  West  Vir- 
ginia and  other  states,  invested  and  engaged  in  the  develop- 
ment of  gas  territory,  and  the  production  of  gas,  in  West 
Virginia.  A  very  large  proportion  of  said  investments  were 
and  are  investments  in  said  seven  companies  and  other  public 
service  gas  corporations  in  West  Virginia.  But  this  defendant 
is  without  knowledge  whether  the  gas  fields  of  West  Virginia 
have  been  developed  from  their  inception,  or  are  being  de- 
veloped to  a  great  extent,  by  citizens  or  corporations  of  Ohio. 
This  defendant  admits  that  by  the  furnishing  of  a  reasonably 
adequate  supply  of  gas  for  the  use  of  the  public  in  West  Vir- 
ginia, as  required  by  said  statute  in  said  bill  complained  of, 
the  volume  of  West  Virginia  gas  available  for  transportation 
to  or  for  consumption  in  Ohio  and  other  states,  and  the  quan- 
tity of  gas  so  transported,  will  be  indirectly  or  incidentally 
diminished  unless  said  seven  companies  or  other  gas  companies 
shall  increase  gas  production  in  West  Virginia  by  the  develop- 
ment of  the  large  bodies  of  gas  territory  at  present  not  opera- 
ted, and  principlly  in  the  possession  of  said  seven  companies. 
In  case  of  the  failure  to  increase  the  production  of  West  Vir- 
ginia gas  as  aforesaid,  whether  or  not  the  quantity  thereof 
transported  to,  or  for  use  in,  Ohio  or  any  other  state  will  be 
appreciably  decreased  will  depend  in  a  large  degree  upon  the 
apportionment  of  the  gas  transported  from  West  Virginia 
by  said  seven  companies  among  the  several  states,  other  than 
West  Virginia,  desiring  to  consume  the  same.  This  defendant 
denies  that  the  purpose  of  said  statute  is,  or  the  effect  thereof 
will  be,  as  in  Paragraph  Second  of  said  bill  alleged;  denies 
that  the  furnishing  of  a  reasonably  adequate  supply  of  gas  to 
the  public  of  West  Virginia  as  provided  by  said  statute,  or  the 
enforcement  of  said  statute,  will  require  all,  or  substantially 
all,  of  the  gas  produced  in  said  state,  or  will  result  in  the  denial 
of  gas  to  even  the  preferred  or  domestic  consumers  in  Ohio, 
as  in  said  bill  alleged ;  denies  that  by  the  enforcement  of  said 
statute  the  transportation  cf  gas  from  West  Virginia  into  Ohio 
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will  not  be  allowed  for  the  first  preferred  class  of  consumers 
in  said  state,  to-wit,  domestic  consumers,  as  in  said  bill  alleged ; 
and  denies  that  the  transportation  of  gas  from  West  Virginia 
into  Ohio  will  be  prohibited.  This  defendant  denies  that  the 
furnishing  of  a  reasonably  adequate  supply  of  gas  to  the  public 
of  West  Virginia,  as  provided  by  said  statute,  or  the  enforce- 
ment thereof,  will  require  or  consume  any  large  proportion  of 
the  aggregate  quantity- of  gas  now  transported  to,  or  for  con- 
sumption in,  other  states.  Except  as  in  this  answer  otherwise 
alleged,  this  defendant  admits  the  allegations  of  said  Para- 
graph Second  of  said  bill. 

This  defendant  denies  that  to  the  extent  or  in  the  sense  in 
Paragraph  Third  of  said  bill  alleged,  the  gas  distributing 
plants  in  Ohio,  mentioned  in  said  paragraph,  were  constructed 
because  of  the  discovery  of  gas  in  West  Virginia  or  the  trans- 
portation thereof  from  West  Virginia  into  Ohio.  On  the  con- 
trary, this  defendant  is  informed  and  believes,  and  on  informa- 
tion and  belief  says,  that  many  of  said  plants  were  originally 
constructed  for  the  utilization  of  artificial  gas  or  of  gas  pro- 
duced in  Ohio  and  other  states  than  West  Virginia,  either  with- 
out, or  in  combination  with,  West  Virginia  gas ;  and  that  said 
plants  are  susceptible  of  conversion  or  reconversion  into  plants 
for  the  distribution  of  artificial  gas,  as  all  of  them  must  ul- 
timately be,  upon  the  inevitable  termination  of  the  natural  gas 
supply.  This  defendant  denies  that  to  the  extent  or  in  the 
sense  in  said  paragraph  alleged  the  inhabitants  of,  or  the 
municipalities  in,  Ohio  are  dependent  upon  the  use  of  gas.  On 
the  contrary,  this  defendant  says  that  many  of  said  inhabitants 
employ  coal,  artificial  gas  and  electricity,  or  one  or  more  of 
them,  and  still  others  of  said  inhabitants  have  their  homes, 
places  of  business  and  factories  equipped  for  the  utilization  of 
such  fuels,  so  that  the  use  thereof  can  be  readily  adopted  or 
resumed.  Except  as  in  this  answer  otherwise  alleged,  this  de- 
fendant admits  the  allegations  of  said  Paragraph  Third  of  said 
bill. 
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This  defendant  denies  that  to  the  extent  or  in  the  sense  in 
Paragraph  Fourth  of  said  bill  alleged,  the  corporations  or 
companies  therein  mentioned  have  built  or  constructed  from 
said  municipalities  of  Ohio  to  the  gas  producing  fields  of  West 
Virginia  large  trunk  lines  for  the  transportation  of  gas  to  said 
municipalities  for  distribution,  sale  or  use  therein.  This  de- 
fendant is  informed  and  believes,  and  on  information  and  belief 
says,  that  none  of  said  companies  except  The  United  Fuel  Gas 
Company  has  built  or  constructed;  or  owns  or  operates,  any 
trunk  or  other  line  into  West  Virginia  for  transporting  gas 
therefrom;  although  it  is  true,  as  this  defendant  is  informed 
and  believes,  that  said  companies,  other  than  The  United  Fuel 
Gas  Company,  receive  deliveries  of  West  Virginia  gas  in  trunk 
lines  owned  or  controlled  by  them.  This  defendent  says  that 
the  circumstances  under  which,  the  extent  of  which,  and  the 
manner  in  which,  the  said  seven  companies,  in  the  preceding 
paragraphs  of  this  answer  mentioned,  transport  gas  to,  or  for 
consumption  in,  Ohio  was  and  is  as  in  this  answer  alleged,  and 
not  otherwise ;  and  that  except  as  aforesaid  this  defendant  is  . 
without  knowledge  as  to  the  conduct  of  the  business  of  the 
municipalities  and  gas  companies  engaged  in  the  local  distr> 
butiou'  of  gas  in  Ohio,  or  the  contracts  under  which  gas  is 
distributed  to  inhabitants,  consumers  and  municipalities 
thereof.  This  defendant  denies  that  said  inhabitants  and  con- 
sumers in  Ohio  now  rely  almost  wholly  upon  the  use  of  gas 
for  light,  heat,  fuel  and  other  purposes;  but,  on  the  contrary, 
says  that  the  nature  and  extent  of  the  dependence  of  said  in- 
habiants  and  consumers  upon  gas  is  as  in  this  answer  hereto- 
fore alleged.  All  contracts  in  West  Virginia,  as  in  Ohio,  with 
consumers  of  industrial  gas  provide  for  preference  to  domestic 
consumers,  and  for  cutting  off  all  other  classes  of  users  in  case 
of  shortage  of  supply  of  gas.  Except  as  in  this  answer  other- 
wise alleged,  this  defendant  admits,  the  allegations  of  said 
Paragraph  Fourth  of  said  bill. 

X.  While  this  defendant  admits  that  gas  is  or  may  be  an 
article  of  interstate  commerce,  yet  this  defendant  denies  that 
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gas  placed  in  mains  or  pipes  by  public  service  gas  companies, 
is  either  in  interstate  commerce  or  a  legitimate  article  of  inter- 
state commerce,  unless  and  until  it  has  reached  the  point  where 
it  is  no  longer  subject  to  the  public  service  in  West  Virginia, 
and  the  duties  imposed  by  law  upon  public  service  g'as  com- 
panies have  been  observed  and  performed  by  them ;  and  denies 
that  the  requirement  of  the  performance  or  observance  of  the 
duties  owed  by  such  companies  is  an  interference  with  inter- 
state commerce  or  a  burden  thereon. 

This  defendant  is  without  knowledge  as  to  the  proportion 
of  the  pipe-lines  in  Paragraph  Sixth  of  said  bill  mentioned, 
which  are  laid  for  the  exclusive  purpose  of,  or  are  now  engaged 
in,  transporting  and  handling  gas  produced  in  West  Virginia. 
Except  as  in  this  answer  otherwise  alleged,  this  defendant  ad- 
mits the  allegations  of  said  Paragraphs  Fifth  and  Sixth. 

XI.  This  defendant  denies  the  allegations  of  Paragraph 
Seventh  and  the  other  paragraphs  of  said  bill  which  are  pre- 
ducted  upon  the  total  or  substantially  total  discontinuance  of 
■  the  supply  of  West  Virginia  gas  to  Ohio.  This  defendant 
admits  that  in  case  of  the  diminution  qi  the  West  Virginia  gas 
transported  to  Ohio,  and  which  diminution  will  eventually  oc- 
cur from  natural  causes,  irrespective  of  said  statute  or  enforce- 
ment thereof,  said  state  of  Ohio  and  the  other  consumers  of 
gas  therein  will  be  compelled  to  modify  proportionately  and 
in  the  end  .abondon  the  consumption  of  gas,  unless  other 
sources  of  supply  shall  be  discovered  and  utilized. 

This  defendant  admits,  as  is  by  said  Paragraph  Seventh 
implied,  that  an  inadequate  gas  service,  or  the  insuflfaciency  in 
pressure  and  quantity  of  gas  supplied,  is  practically  equivalent 
to  an  entire  absence  of  gas,  which  fact  is  equally  applicable  to 
and  in  West  Virginia  as  Ohio.  And  this  defendant  says  that, 
if  and  when  the  gas  available  for  consumption  in  Ohio  shall 
be  so  diminished  in  pressure  and  quantity  that  an  adequate 
service  can  not  be- received  by  all  consumers,  the  remedy  there- 
for must  be  the  contraction  by  internal  regulation  of  the  state 
of  Ohio,  of  the  territorial  scope  of  service  or  distribution  and 


ORIGINAL   JURISDICTION. 


3457 


of  the  number  of  its  consumers.  Such  remedy  must  ultimately 
be  applied  in  West  Virginia,  as  well  as  in  Ohio,  in  the  natural 
course  of  events,  irrespective  of  the  enforcement  of  said  stat- 
ute. This  defendant  admits  that  the  abandonment  of  gas 
consumption,  through  inadequacy  of  supply,  will  occasion 
inconvenience  and  loss  to  the  consumers  affected,  whether  in 
Ohio  or  West  Virginia,  and  that  the  appliances  theretofore 
used  for  gas  will  in  some  instances  have  a  mere  salvage  value, 
although  in  others  they  may  be  adapted  to  the  consumption 
of  other  fuel.  And  this  defendant  further  says  that  all  of  the 
conditions,  inconveniences,  losses  and  other  consequences 
which  will  result  to  the  state  of  Ohio  and  its  people,  in  case  of 
the  deprivation  of  an  adequate  supply  of  gas,  will,  in  intensified 
measure  and  degree,  result  to  the  state  of  West  Virginia  and 
its  people,  in  case  of  their  deprivation  of  a  reasonably  adequate 
supply  of  West  Virginia  gas.  This  defendant  says  that  it  is 
probable  that  a  very  large  quantity  of  West  Virginia  gas  will 
still  be  available  for  transportation  to,  and  consumption  in, 
Ohio  and  other  states  for  a  considerable  time,  notwithstanding 
the  enforcement  of  said  statute;  Ohio  still  produces  a  large 
volume  of  gas,  a  considerable  proportion  whereof  is  used  for 
industrial  purposes  in  Ohio;  and,  the  distribution  of  gas,  as 
between  domestic  and  industrial  consumers  in  OTiio  is  a  sub- 
ject for  internal  regulation  by  Ohio,  and,  unless  or  until  sO' 
regulated  by  said  state,  will  depend  on  the  policy  or  will  of  the 
gas  companies  engaged  in  local  distribution.  And  this  de- 
fendant says  that  the  existence  or  extent  of  the  curtailment 
of  gas  supply,  the  inconvenience,  loss,  expenditures  or  expenses 
of  or  to  said  state  or  the  domestic  consumers  in,  or  the  counties, 
municipalities  or  political  sub-divisions  of  Ohio,  in  consequence 
of  the  enforcement  of  said  statute,  will  depend  upon  fike  con- 
siderations and  contingencies.  This  defendant  is  without 
knowledge  as  to  the  contracts  in  said  Paragraph  Seventh  of 
said  bill  mentioned.  Except  as  in  this  answer  otherwise 
alleged,  this  defendant  admits  the  allegations  of  said  Para- 
graph Se/enth. 
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XII.  This  defendant  says  that  the  tenor  and  effect  of  said 
statute,  and  the  intent-ion  and  purpose  of  the  legislature  of 
West  Virginia  in  enacting  the  same,  were,  are  and  will  be  as 
in  said  statute  made  manifest  and  as  in  this  answer  alleged, 
and  not  otherwise.  And  this  defendant  denies  each  and  every 
of  the  allegations  of  Paragraphs  Eighth  and  Ninth,  as  well 
as  all  the  other  allegations  of  said  bill,  in  respect  to  the  tenor 
or  effect  of,  or  the  intention  or  purpose  of  said  legislature,  in 
enacting  said  statute,  insofar  as  said  allegations  are  incon- 
sistent with  the  true  intent  and  meaning  of  said  statute  and  the 
allegations  of  this  answer  in  regard  thereto. 

XIII.  This  defendant  denies  that  said  statute  was  passed 
for  the  purpose  of  preventing  the  transportation  of  gas  beyond 
the  borders  of  West  Virginia,  or  for  any  other  purpose  or  with 
any  other  intent  than  as  in  this  answer  alleged ;  denies  that  said 
statute  is  wholly  or  in  part  illegal  or  void;  denies  that  said 
statute  conflicts  with,  offends  against  or  is  in  contravention  of 
Clause  3  of  Section  8  of  Article  1  of  the  Constitution  of  the 
United  States,  granting  to  Congress  the  power  to  regulate 
commerce  among  the  several  states ;  denies  that  said  statute  is 
or  will  be  a  regulation  of  commerce  among  the  states;  denies 
that  said  statute  conflicts  with,  offends  against  or  is  in  contra- 
vention of  the  Fourteenth  Amendment  to  said  Constitution; 
denies  that  said  statute  abridges  the  privileges  or  immunities  of 
any  of  the  residents  or  citizens  of  Ohio,  as  citizens  of  the 
United  States;  denies  that  said  statute  deprives  said  persons, 
or  any  of  them,  of  their  property  without  due  process  of  law, 
or  denies  to  them  the  equal  protection  of  the  law ;  denies  that 
said  statute  conflicts  with,  offends  against  or  is  in  contraven- 
tion of  Section  10  of  Article  1  of  said  Constitution ;  denies  that 
said  statute  impairs  the  obligation  of  contracts  of  said  state  of 
Ohio  or  any  of  the  citizens  or  residents  thereof;  denies  that 
the  effect  of  said  statute  is  or  will  be  to  require  the  persons  o*- 
companies  engaged  in  producing  gas  within  West  Virginia  and 
transporting  it  outside  of  said  state  for  sale  or  distrubution, 
or  those  companies  engaged  only  in  transporting  gas  from 
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West  Virginia,  to  devote  their  entire  supply  of  gas  to  the  needs 
or  wants  of  consumers  inside  West  Virginia,  or  to  transpor-t 
no  gas  whatever  outside  of  West  Vi-rginia;  denies  that  said 
seven  companies,  or  any  other  person  or  company  engaged  in 
the  production  of  gas  in  West  Virginia,  so  far  as  this  de- 
fendant is  informed  and  believes,  is  engaged  only  in  trans- 
porting gas  from  West  Virginia;  and  denies  that  it  is  the 
purpose  or  the  necessary  or  direct  efifect  of  said  statute  to  pre- 
vent the  exportation  of  gas  outside  of  West  Virginia,  or  to  cut 
ol¥  from  users  of  gas  in  Ohio  or  other  states  that  part  of  their 
supply  of  gas  which  they  now  obtain  from  West  Virginia. 

This  defendant  admits  that  it  is  the  purpose  of  this  defend- 
ant to  impose  fines  and  penalties  upon  any  person  or  company 
that  shall  refuse  to  obey  such  orders  of  the  Public  Service 
Commission  of  West  Virginia  as  are  authorized  by  said  statute, 
which  orders  can  only  be  made  after  the  due  notice  and  hearing 
and  due  process  of  law,  as  provided  by  said  statute  and  the 
Public  Service  Commission  Law  of  said  state;  and  this  de- 
fendant further  says  that  by  the  tenor  and  efifect  of  said  statute 
no  fine  or  penalty  can  be  imposed  except  after  such  order  by 
said  commission,  followed  by  judicial  procedure.  Except  in- 
spfar  as  hereinbefore  admitted,  this  defendant  denies  the  al- 
legations of  Paragraph  Tenth  of  said  bill. 

XIV.  This  defendant  denies  that  said  statute  will,  except 
in  directly  or  incidentally  to  the  extent  and  in  the  contingencies 
hereinbefore  alleged,  prevent  the  transportation  of  gas  in  inter- 
state commerce  or  the  carriage  of  gas  through  pipe-lines  in 
West  Virginia  into,  or  for  sale  to,  the  state  of  Ohio  and  other 
states,  as  in  said  bill  charged;  denies  that  said  statute  is  null 
or  void,  or  without  force  or  effect,  on  all  or  any  of  the  grounds, 
or  for  all  or  any  of  the  reasons,  in  said  bill  charged ;  and  denies 
that  any  attempt  by  this  defendant  to  carry  out  said  statute 
would  be  a  gross,  or  any,  wrong  against  the  rights  or  property 
of  said  state  of  Ohio,  or  the  rights,  property,  health,  con- 
venience or  safety  of  any  of  the  citizens  or  residents  of  Ohio, 
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or  would  work  a  great  or  irreparable  loss  or  injury  to  said 
state  or  its  citizens  or  residents,  as  charged  in  said  bill. 

XV.  This  defendant  -denies  that  said  state  of  Ohio  is  en- 
titled to  all  or  any  part  of  the  relief  prayed  in  and  by  said  bill. 
And  this  defendant  prays  that  the  preliminary  injunction  here- 
tofore issued  in  this  cause  may  be  dissolved. 

And  this  defendant  having  fully  answered  said  bill,  prays 
to  be  hence  dismissed  with  its  reasonable  costs.  And  as  in 
duty  bound,  it  will  ever  pray,  etc. 

The  State  of  West  Virginia, 

By  Edward  T.  England, 

Its  Attorney  General. 
[Verification.] 

(10  From  the  record  in  252  U.  S.  563,  64  L.  ed.  717. 
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PROCEEDINGS  IN  THE  PATENT 
OFFICE 


PETITIONS. 
No.  2121. 

Petition  by  a  Sole  Inventor.  (1") 

To  the  Commissioner  of  Patents: 

Your  petitioner ,  a  citizen  of  the  United  States  and  a 

resident  of ,  in  the  county  of ,  and  state  of [or 

subject,  etc.],  whose  postoffice  address  is  ,   prays  that 

letters  patent  may  be  granted  to  him  for  the  improvement  in 
,  set  forth  in  the  annexed  specification. 

Signed  at  ,  in  the  county  of and  state  of  

this day  of ,  19 — .  . 

(1)  R.  S.,  Sec.  4S88;  P.  O.  Rule  33. 


No.  2122. 

Petition  by  Joint  Inventors.  (1) 

To  the  Commissioner  of  Patents: 

Your  petitioners,  and  ,  citizens  of  the  United 

States  and  residents,  respectively,  of  ,  in  the  county'  of 

and  state  qi  ,  and  of ,  in  the  county  of 

and  state  of [or  subject,  etc.],  whose  postofifice  addresses 

are,  respectively, and ,  pray  that  letters  patent  may 

be  granted  to  them,  as  joint  inventors,  for  the  improvement 
in ,  set  forth  in  the  annexed  specification. 

Signed  at  ,  in  the  county  of and  state  of  , 

this day  of ,  19 — .  . 


(1)  R.  S.,  Sec.  4888;  P.  O.  Rule  33. 
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No.  2123. 

Petition  by  an  Inventor,  for  Himself  and  Assignee.  (1) 

To  the  Commissioner  of  Patents : 

Your  petitioner, ,  a  citizen  of  the  United  States  and  a 

■Resident  of ,  in  the  county  of and  state  of [or 

subject,  etc.],  whose  postoffice  address  is ,  ,prays  that  let- 
ters patent  may  be  granted  to  himself  and ,  a  citizen  of  the 

United  States  and  a  resident  of ,  in  the  county  of . 

and  state  of ,  whose  postoffice  address  is ,  as  his  as- 
signee, for  the  improvement  in ,  set  forth  in  the  annexed 

specification. 

Signed  at ,  in  the  county  of and  state  of , 

this day  of ,19 — .  — ■• — . 

(1)   R.  S.,  Sec.  4888;  P.  O.  Rule  33. 


No.  2124. 

Petition  with  Power  of  Attorney.  (1) 

To  the  Commissioner  of  Patents : 

Your  petitioner, ,  a  citizen  of  the  United  States  and  a 

resident  of  — ,  in  the  county  of a'nd  state  of \^or 

subject,  etc.],  whose  postoffice  address  is  — ■. — ,  prays  that  let- 
ters patent  may  be  granted  to  him  for  the  improvement  in 
— — ,  set  forth  in  the  annexed  specification;  and  he  hereby 

appoints ,  of ,  state  of ,  his  attorney,  with  full 

power  of  substitution  and  revocation,  to  prosecute  this  applica- 
tion, to  make  alterations  and  amendments  therein,  to  receive 
the  patent,  and  to  transact  all  business  in  the  patent  office  con- 
nected therewith. 

Signed  at ,  in  the  county  of  and  state  of , 

this day  of ,  19 — .  . 

(1)  R.  S.,  Sec.  4888;  P.  O.  Rule  33. 
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No.  2125. 

Associate  Power  of  Attorney  (Filed  with  Application). 

In  the  matter  of  this  application  for  letters  patent,  we  hereby 

appoint of  Washington,  D.  C,  as  our  associate  attorney, 

with  full  power  and  authority,  to  do  and  perform  in  our  name, 
all  acts  and  things  required  of  or  accorded  to  us  by  the  fore- 
going power  of  attorney,  ( 1 )  hereby  ratifying  whatever  he,  as 
our  said  associate,  may  lawfully  do  in  the  premises. 

(1)   Contained  in  the  petition. 


No.  2126. 

Revocation  of  Power  of  Attorney. 

Honorable  Commissioner  of  Patents, 
Washington,  D.  C. 
Sir :  I  hereby  revoke  the  power  of  attorney  heretofore  filed 
by  me  to  Messrs.  A.  &  B.  in  the  matter  of  my  application  for 
letters  patent  of  the  United  States  for  an  improvement  in 
columns,  filed  October  17,  1905,  Serial  No.  283,099.  This 
revocation  of  the  power  of  attorney  implies  no  lack  of  con- 
fidence in  Messrs.  A.  &  B. 

Very  Respectfully. 

X.  R. 

No.  2127. 

Notice  by  Commissioner  of  Patents  of  Revocation  of  Power 

of  Attorney. 

Department  of  the  Interior 
Serial  No.  283,099,  Paper  No.  3 

Washington,  D.  C,  January  12,  1906 
Sir :     You  are  hereby  informed  that  your  power  of  attorney 
has  been  revoked  in  the  matter  of  the  application  of  George  F. 
Thorn  for  letters  patent  for  an  improvement  in  column. 

No.  283,099.  Filed . 

*  Very  respectfully, 

F.  I.  Allen, 
To  A.  &  B.  Commissioner. 
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No..  2128. 

Notice  by  Commissioner  of  Patents  of  Acceptance  of  Power 
of  Attorney  in  Pending  Case. 

Department  of  the  Interior 

United  States  Patent  Office 

Washington,  D.  C,  January  12,  1906. 
Sir: 

You  are  hereby  informed  that  your  power  of  attorney  has 
been  accepted  in  the  matter  of  the  application  of  S.  R.  T.  for 
letters  patent  for  an  improvement  in  column. 

No.  283,099.  Very  respectfully, 

Filed, .  F.  I.  Allen, 

Commissioner  of  Patents. 
To  W.  B. 


No.  2129. 

Petition  by  an  Administrator.  (1) 

To  the  Commissioner  of  Patents : 

Your  petitioner, ,  a  citizen  of  the  United  States  and  a 

resident  of  — ^,  in  the  county  of and  state  of [or 

subject,  etc.],  whose  posboffice  address  is ,  administrator 

of  the  estate  of ,  late  a  citizen  of ,  deceased  (as  by 

reference  to  the  duly  certified  copy  of  letters  of  administration, 
hereto  annexed,  will  more  fully  appear),  prays  that  letters 
patent  may  be  granted  to  him  for  the  invention  of  the  said 
(improvement  in ),  set  forth  in  the  annexed  speci- 
fication. 

Signed  at ,  in  the  county  of and  state  of , 

this day  of ,  19 — .  , 


Administrator,  etc. 
(1)  R.  S.,  Sec.  4888;  P.  O.  Rule  33. 
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No.  2130. 

Petition  by  an  Executor.(l) 

To  the  Commissioner  of  Patents : 

Your  petitioner, ,  a  citizen  of  the  United  States  and  a 

resident  of ,  in  the  county  of ,  and  state  of [or 

subject,  etc.],  whose  postofHce  address  is  ,  executor  of 

the  last  will  and  testament  of ,  late  a  citizen  of ,  de- 
ceased (as  by  reference  to  the  duly  certified  copy  of  letters  tes- 
tamentary, hereto  annexed,  will  more  fully  appear),  prays  that 
letters  patent  may  be  granted  to  him  for  the  invention  of  the 

said  (improvement  in  ),  set  forth  in  the  annexed 

specification. 

Signed  at  ,  in  the  county  of and  state  of , 

this day  of ,  19 — .  , 


Executor,  etc. 


(1)  R.  S.,  Sec.  4888;  P.  O.  Rule  33. 


No.  2131. 

Petition  by  a  Guardian  of  an  Insane  Person.  (1) 

To  the  Commissioner  of  Patents : 

Your  petitioner, ,  a  citizen  of  the  United  States  and  a 

resident  of ,  in  the  county  of ,  and  state  of [or 

subject,  etc.],  whose  postoffice  address  is ,  and  who  has 

been  appointed  guardian  [or  conservator  or  representative]  of 

(as  by  reference  to  the  duly  certified  copy  of  the  order 

of  court,  hereto  annexed,  will  more  fully  appear),  prays  that 
letters  patent  may  be  granted  to  him  for  the  invention  of  the 

said  (improvement  in  ),  set  forth  in  the  annexed 

specificaion. 

Signed  at ,  in  the  co»\nty  of  — —  and  state  of , 

this day  of ,  19—.  , 


Guardian,  etc. 


(1)  R.  S.  Sec.  4888;  P.  0.  Rule  33- 
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No.  2132. 

Petition  for  a  Reissue  (by  the  Inventor). (1) 

To  the  Commissioner  of  Patents : 

Your  petitioner, ,  a  citizen  of  the  United  States  and  a 

•resident  of ,  in  the  county  of ,  and  state  of [or 

subject,  etc.],  whose  postoffice  address  is ,  prays  that  he 

may  be  allowed  to  surrender  the  letters  patent  for  an  improve- 
ment) ,  and  that  letters  patent  may  be  reissued  to  him  [or  the 

sole  owner  (or  whereof ,  on  whose  behalf  and  with  whose 

assent  this  application  is  made,  is  now  sole. owner,  by  assign- 
ment), and  that  letters  patent  may  be  reissued  to  him  [or  the 

said ]  for  the  same  invention  upon  the  annexed  amended 

specification.  With  this  petition  is  filed  an  abstract  of  title, 
duly  certified,  as  required  in  such  cases. 

Signed  at ,  in  the  county  of and  state  of , 

this day  of ,  19 — .  . 

[Assent  of  assignee  to  reisstte.] 

The  undersigned,  assignee  of  the  entire  [or  of  an  undivided] 
interest  in  the  above  mentioned  letters  patent,  hereby  assents  to 
the  accompanying  application.  . 

(1)  R.  S.  Sees.  4895,  4916;  P.  O.  Rules  85  to  92. 


No.  2133. 

Petition  for  a  Reissue  (by  the  Assignee). (1) 

To  the  Commissioner  of  Patents:     . 

Your  petitioner, ,  a  citizen  of  the  United  States  and  e 

resident  of ,  in  the  county  of ,  and  state  of  — - —  [or 

subject,  etc.],  whose  postoffice  address   is  ,  prays  that 
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he  may  be  allowed  to  surrender  the  letters  patent  for  an  im- 
provement in ,  No.  ,  granted ,  18 — ,  to  , 

now  deceased,  whereof  he  is  now  owner,  by  assignment  of  the 
entire  interest,  and  that  the  letters  patent  may  be  reissued  to 
him  for  the  same  invention,  upon  the  annexed  amended  speci- 
ficaion.  With  this  petition  is  filed  an  abstract  of  title  [or  an 
order  for  making  and  filing  the  same,  etc.]. 

Signed  at ,  in  the  county  of and  state  of , 

this day  of ,  19 — .  

(1)  This  form  is  to  be  used  only  when  the  inventor  is  dead.     See 
also  note  to  No.  2132. 


No.  2134. 

Petition  for  Letters  Patent  for  a  Design.(l) 

To  the  Commissioner  of  Patents : 

Your  petitioner, ,  a  citizen  of  the  United  States  and  a 

subject,  etc.],  whose  postoffice  address  is ,  prays  that  let- 
ters patent  may  be  granted  to  him  for  the  term  of  three  and 
one-half  years    [or  seven  years   or   foureen  years]    for   the 

new  and  original  design  for  ,  set  forth  in  the  annexed 

specification. 

Signed  at  ,  in  the  county  of and  state  of , 

this day  of ,  19 — .  . 

(1)  R.  S.,  Sees.  4929  to  4933;  P.  O.  Rules  79  to  84. 


No.  2135. 

Petition  for  a  Caveat.  (1) 
Law  repealed  by  Act  of  July  1,  1910. 


3468  PROCEEDINGS   IN   THE   PATENT  OFFICE. 

No.  2136. 

Petition  for  the  Renewal  of  a  Forfeited  Application. 

To  the  Commissioner  of  Patents : 

Your  petitioner, ,  a  citizen  of  the  United  States  and  a 

resident  of ,  in  the  county  of ,  and  state  of \_or 

subject,  etcjj  whose  postoffice  address  is ,  represents  that 

on ,  1 8 — ,  he  filed  an  application  for  letters  patent  for  an 

improvement  in ,  serial  number  — — ,  which  application 

was  allowed ,  i8 — ,  but  that  he  failed  to  make  payment 

of  the  final  fee  within  the  time  allowed  by  law.  He  now 
makes  renewed  application  for  letters  patent  for  said  in- 
vention, and  prays  that  the  original  specification,  oath,  draw- 
ings, and  model  may  be  used  as  a  part  of  this  application. 

Signed  at ,  in  the  county  of  -^ and  state  of , 

this  day  of  : ,   19 — .  . 
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SPECIFICATIONS. 

No.  2137. 

For  an  Art  or  Process  (i). 

To  all  whom  it  may  concern : 

Be  it  known  that  I, ,  a  citizen  of  the  United  States,  re- 
siding at ,  in  the  county  of ,  and  state  of lor 

subject,  etc.],  have  invented  new  and  useful  improvements  in 
processes  of  extracting  gold  from  its  ores,  of  which  the  fol- 
lowing is  a  specification : 

This  invention  relates  to  the  process  of  extracting  gold  from 
its  ores  by  means  of  a  solution  of  cyanide  of  an  alkali  or  alka- 
line earth,  and  has  for  its  object  to  render  the  process  more 
expeditious  and  considerably  cheaper. 

In  extracting  gold  from  its  ores  by  means  of  a  solution  of 
cyanide  of  potassium,  sodium,  barium,  etc.,  the  simultaneous 
oxidation  of  the  gold  is  necessary,  and  this  has  hitherto  been 
effected  by  the  action  of  the  air  upon  the  gold  which  is  ren- 
dered oxidizable  thereby  by  the  action  of  the  cyanide  solution. 

Instead  of  depending  solely  upon  the  agency  of  the  air  for 
the  oxidizing  action  I  employ,  to  assist  the  oxidation  of  the 
gold,  ferricyanide  of  potassium  or  another  ferricyanogen  salt 
of  an  alkali  or  of  an  earth  alkali  in  an  alkaline  solution.  By 
this  means  the  oxidation  being  rendered  very  much  more  ener- 
getic is  effected  with  a  considerably  smaller  quantity  of  the  sol- 
vent. Thus,  by  the  addition  of  ferricyanide  of  potassium  or 
other  ferricyanides  to  the  cyanide  of  potassium  solution,  as 
much  as  eighty  per  cent,  of  potassium  cyanide  may  be  saved.. 

It  may  be  remarked  that  the  ferricyanide  of  potasssium  alone 
will  not  dissolve  the  gold  and  does  not  therefore  come  under 
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the  category  of  a  solvent  hitherto  employed  in  processes  of  ex- 
traction. It  does  not  therefore  render  unnecessary  the  em- 
ployment of  the  simple  cyanide  as  a  solvent,  but  only  reduces 
the  amount  required  owing  to  the  capacity  of  the  ferricyanide 
to  assist  the  air  to  rapidly  oxidize  the  gold  in  the  presence  of 
the  simple  salt.  Consequently  the  cyanogen  of  the  latter  is  not 
used  to  form  the  gold  cyanide  compound. 

What  I  claim  as  my  invention,  and  desire  to  secure  by  let- 
ters patent  is — 

The  process  of  extracting  gold  from  its  ores  consisting  in 
subjecting  the  ores  to  the  dissolving  action  of  cyanide  of  po- 
tassium m  the  presence  of  ferricyanide  of  potassium,  substan- 
tially as  herein  described. 

In  testimony  whereof 'I  have  signed  my  name  to  this  speci- 
fication in  the  presence  of  two  subscribing  witnesses. 


(1)  R.  S.,  Sees.  4888  to  4892. 

Applications  for  letters  patent  of  the  United  States  must  be  made  to 
the  Commissioner  of  Patents,  and  must  be  signed  by  the  inventor,  if 
alive.  A  complete  application  comprises  the  first  fee  of  $15,  a  peti- 
tion, specification,  and  oath;  and  drawings,  model,  or  specimen  when 
required.  The  petition,  specification,  and  oath  must  be  in  the  English 
language.     P.   O.   Rule  30. 

Witnesses  are  not  required,  according  to  38  Stat.  L.  958,  Act  of 
March  3,  1915,  to  specification  or  drawings. 


No.  2138. 

For  a  Machine.  (1) 

To  all  whom  it  may  concern : 

Be  it  known  that  I,  ,  a  citizen  of  the  United  States, 

residing  at ,  in  the  county  of ,  and  state  of  — —  [or 

subject,  etc.],  have  invented  a  new  and  useful  meat-chopping 
machine,  of  which  the  following  is  a  specification : 

My  invention  relates  to  improvements  in  meat-chopping 
machines  in  which  vertically-reciprocating  knives  operate  in 
conjunction  with  a  rotating  chopping  block;  and  the  objects 
of  my  improvement  are,  first,  to  provide  a  continuously-lubri- 
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cated  bearing  for  the  block ;  second,  to  afford  facilities  for  the 
proper  adjustment  of  the  knives  independently  of  each  other  in 
respect  to  the  face  of  the  block;  and,  third,  to  reduce  the 
friction  of  the  reciprocating  rod  which  carries  the  knives. 

I  attain  these  objects  by  the  mechanism  illustrated  in  the 
accompanying  drawing,  in  which — 

Figure  1  is  a  vertical  section  of  the  entire  mcahine ;  Fig.  2, 
a  top  view  of  the  machine  as  it  appears  after  the  removal  of 
the  chopping  block  and  knives;  Fig.  3,  a  vertical  section  of  a 
part  of  the  machine  on  the  line  1  2,  Fig.  2;  and  Fig.  4,  a 
detailed  view  in  perspective  of  the  reciprocating  cross-head 
and  its  knives. 

Similar  numerals  refer  to  similar  parts  throughout  the 
several  views. 

The  table  or  plate  1,  its  legs  or  standards  2  2,  and  the  han- 
ger 3,  secured  to  the  underside  of  the  table,  constitute  the 
framework  of  the  machine.  In  the  hanger  3  turns  the  shaft  4, 
carrying  a  flywheel  5,  to  the  hub  of  which  is  attached  a  crank  6, 
and  a  crank-pin  7,  connected  by  a  link  8,  to  a  pin  passing 
through  a  cross-head  9,  and  to  the  latter  is  secured  a  rod  10, 
having  at  its  upper  end  a  cross-head  11,  carrying  the  adjust- 
able chopping  knives  12  12,  referred  to  hereinafter. 

The  cross-head  9,  reciprocated  by  the  shaft  4,  is  provided 
with  anti-friction  rollers  13  13,  adapted  to  guides  14  14,  se- 
cured to  the  underside  of  the  table  1,  so  that  the  reciprocation 
of  this  cross-head  may  be  accompanied  with  as  little  friction  as 
possible. 

To  the  underside  of  a  wooden  chopping  block  15  is  secured 
an  annular  rib  16,  adapted  to  and  bearing  in  an  annular  groove 
17  in  the  table  1.  (See  Figs.  1  and  2.)  This  annular  groove 
or  channel  is  not  of  the  same  depth  throughout,  but  communi- 
cates at  one  or  more  points  (two  in  the  present  instance)  with 
pockets  or  receptacles  18,  18  wider  than  the  groove  and  con- 
taining supplies  of  oil,  in  contact  with  which  the  rib  16  rotates, 
so  that  the  continuous  lubrication  of  the  groove  and  rib  is 
assured.    The  rod  10  passes  through  and  is  guided  by  a  centra) 
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stand  19,  secured  to  the  table  1,  and  projecting  through  a  cen- 
tral opening  in  the  chopping  block  without  being  in  contact 
therewith,  the  upper  portion  of  the  said  stand  being  contained 
within  a  cover  20,  which  is  secured  to  the  block,  and  which 
prevents  particles  of  meat  from  escaping  through  the  central 
opening  of  the  same. 

The  cross-head  11,  previously  referred  to,  and  shown  in 
perspective  in  Fig.  4,  is  vertically  adjustable  on  the  rod  10, 
and  can  be  retained  after  adjustment  by  a  set-screw  21,  the 
upper  end  of  the  rod  being  threaded  for  the  reception  of  nuts 
22,  which  resist  the  shocks  imparted  to  the  cross-head  when 
the  knives  are  brought  into  violent  contact  with  the  meat  or  the 
chopping  block. 

The  knives  12  12  are  adjustable  independently  of  each  other 
and  of  the  said  cross-head,  so  that  the  coincidence  of  the  cut- 
ting edge  of  each  knife  with  the  face  of  the  chopping  block  may 
always  be  assured. 

I  prefer  to  carry  out  this  feature  of  my  invention  in  the 
manner  shown  in  Fig.  4,  where  it  will  be  seen  that  two  screw- 
rods  23  23  rise  vertically  from  the  back  of  each  knife  and  pass 
through  lugs  24  24  on  the  cross-head,  each  rod  being  furnished 
with  two  nuts,  one  above  and  the  other  below  the  lug  through 
which  it  passes.  The  most  accurate  adjustment  of  the  knives 
can  be  effected  by  the  manipulation  of  these  nuts. 

A  circular  casing  25  is  secured  to  the  chopping  block,  so  as 
to  form  on  the  same  a  trough  26  for  keeping  the  meat  within 
proper  bounds;  and  on  the  edge  of  the  annular  rib  16,  se- 
cured to  the  bottom  of  the  block,  are  teeth  27,  for  receiving 
those  of  a  pinion  28,  which  may  be  driven  by  the  shaft  4 
through  the  medium  of  any  suitable  system  of  gearing,  that 
shown  in  the  drawing  forming  no  part  of  my  present  inven- 
tion. 

This  shaft  4  may  be  driven  by  a  belt  passing  round  the  pul- 
leys 29,  or  it  may  be  driven  by  hand  from  a  shaft  30,  fur- 
nished at  one  end  with  a  handle  31,  and  at  the  other  with  a 
cog-wheel  32,  gearing  into  a  pinion  on  the  said  shaft  4. 
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A  platform  33  may  be  hinged,  as  at  34,  to  one  edge  of  the 
table  1,  to  support  a  vessel  in  which  the  chopped  meat  can  be 
deposited.  The  means  by  which  it  may  be  supported  are  shown 
in  full  lines,  and  the  most  convenient  method  of  disposing  of 
it  when  not  in  use  is  shown  in  dotted  lines,  in  Fig.  1. 

I  am  aware  that  prior  to  my  invention  meat-chopping  ma- 
chines have  been  made  with  vertically-reciprocating  knives 
operating  in  conjunction  with  rotating  chopping  blocks.  I 
therefore  do  not  claim  such  a  combination  broadly ;  but 

I  claim: 

1.  The  combination,  in  a  meat-chopping  machine,  of  a  rotary 
chopping  block  having  an  annular  rib,  with  a  table  having  an 
annular  recess  to  receive  said  rib,  and  a  pocket  communicating 
with  the  said  recess,  all  substantially  as  set  forth. 

2.  In  a  meat-chopping  machine,  the  combination  of  a  rotary 
chopping  block  with  a  reciprocating  cross-head  carrying  knives, 
each  of  which  is  vertically  adjustable  on  the  cross-head  inde- 
pendently of  the  other,  substantially  as  described. 

3.  A  chopping  knife  having  two  screw-rods  projecting  per- 
pendicularly from  its  back  and  parallel  with  the  sides  of  the 
knife. 

4.  A  meat-chopping  machine  provided  with  a  irod  carrying 
chopping  knives  and  adapted  to  be  reciprocated,  a  cross-head 
secured  to  said  rod,  anti-friction  rollers  mounted  on  the  cross- 
head,  and  guides  with  which  the  rollers  co-operate,  substan- 
tially as  described. 

(1)  The  following  order  of  arrangement  should  be  observed  in 
framing  the  specification: 

First.  Preamble  stating  the  name  and  residence  of  the  applicant 
and  the  title  of  the  invention. 

Second.    General  statement  of  the  object  and  nature  of  the  invention.  • 

Third.  Brief  description  of  the  several  views  of  the  drawings  (if 
the  invention  admits  of  such  illustration). 

Fourth.    Detailed  description. 

Fifth.    Claim  or  claims. 

Sixth.     Signature  of  inventor. 

The  specification  must  be  signed  by  the  inventor  or  by  his  executor 
or  administrator.  Full  names  must  be  given,  and  all  names  must 
be  legibly  written. 
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Two  or  more  independent  inventions  can  not  be  claimed  in  one 
application;  but  where  several  distinct  inventions  are  dependent  upon 
each  other  and  mutually  contribute  to  produce  a  single  result  they  may 
be  claimed  in  one  application. 

(2)  As  to   drawings  see   Patent  Office  Rules  49  to   SS. 

Drawings  must  be  made  upon  pure  white  paper  of  a  thickness  cor- 
responding to  two-sheet  or  three-sheet  Bristol-board.  The  surface  of 
the  paper  must  be  calendered  and  smooth.  India  ink  alone  must  be 
used,  to  secure  perfectly  black  and  solid  lines. 

The  size  of  a  sheet  on  which  a  drawing  is  made  must  be  exactly  10 
by  IS  inches.  One  inch  from  its  edges  a  single  marginal  line  is  to 
be  drawn,  leaving  the  "sight"  precisely  8  by  13  inches.  Within  this 
margin  all  work  and  signatures  must.be  included.  One  of  the  shorter 
sides  of  the  sheet  is  regarded  as  its  top,  and,  measuring  downwardly 
from  the  marginal  line,  a  space  of  not  less  than  1J4  is  to  be  left  blank 
for  the  heading  of  title,  name,  number,  and  date. 

The  Patent  Office  prescribes  a  chart  for  the  use  of  draftsmen  as 
follows- 
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No.  2139. 

For  a  Composition  of  Matter.  (1) 
To  all  whom  it  may  concern : 

Be  it  known  that  I, ,  a  citizen  of ,  residing  at , 

in  the  county  of and  state  of \^or  subject  of,  etc.], 

have  invented  a  new  and  useful  non-conducting  plastic  composi- 
tion, of  which  the  following  is  a  specification. 

The  object,  of  my  invention  is  the  production  of  a  plastic 
non-conducting  composition  or  cement  to  be  applied  to  the  sur- 
faces 01  steam  boilers  and  steam'  pipes  and  other  receptacles 
and  condufts  as  a  lagging  for  preventing  radiation  of  heat  and 
the  permeatioil  of  water,  and  rendering  them  fireproof. 

My  composition  CG^sists  of  a  mixture  of  paper  pulp  or  other 
vegetable  fibrous  material,  a  powdered  mineral  filler,  such  as 
soapstone  or  Portland  cement,  a  mineral  fibrous  material,  such 
as  asbestos,  and  a  mineral  cementing  meterj»l,  such  as  silicate 
of  sodium  or  potassium  (soluble  glass). 

In  preparing  the  composition  I  prefer  to  use  the  ingredients 
in  about  the  following  proportions — viz.,  fifty  pounds  of  paper 
pulp,  fifty  pounds  of  soapstone,  twenty-five  pounds  of  asbestos- 
and  three  quarts  of  a  33°  Baume  solution  of  soluble  glass. 
Good  results  may  be  obtained,  however,  whfen  the  ingredients 
are  varied  within  the  following  limits :  vegetable  fibrous  ma- 
terial, forty  to  sixty  pounds;  powdered  mineral  filler,  forty- 
five  to  fifty-five  pounds;  mineral  fibrous  material,  twenty  to 
thirty  pounds ;  soluble  glass,  two  to  four  quarts  of  a  30°  Baume 
to  35°  Baume  solution. 

The  asbestos  may  in  some  cases  be  omitted  when  a  cheaper 
product  is  desired,  though  the  composition  is  not  then  so  ef- 
ficient for  the  lagging  of  surfaces  subjected  to  high  tempera- 
tures. 

These  ingredients  are  mixed  with  a  quantity  of  water  suf- 
ficient to  form  a  paste  or  mortar  of  such  consistency  as  to 
enable  it  to  be  plastered  over  the  surface  to  be  protected.  It 
may  be  applied  in  one  or  more  coats' or  layers,  in  the  ordinary 
manner,  according  to  the  nature  of  the  article  and  the  amount 
of  protection  required. 
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My  composition  is  light,  is  fireproof,  is  a  very  efficient  non- 
conductor of  heat,  is  impervious  to  water,  adheres  without 
cracking  when  it  dries  to  the  surface  to  which  it  is  applied,  and, 
as  a  whole,  possesses  in  a  high  degree  all  the  desired  properties 
of  a  lagging  for  steam-heated  surfaces. 

I  claim: 

1.  A  plastic  composition  adapted  to  form  a  light  weight, 
fireproof,  and  waterproof  lagging  for  steam-heated  surfaces, 
comprising  a  vegetable  fibrous  material,  a  mineral  filler  in 
powdered  form  and  a  mineral  cementing  substance. 

2.  A  plastic  composition  adapted  to  form  a  lagging  for  steam 
pipes  and  the  lilce  comprising  forty  to  sixty  pounds  of  paper 
pulp,  forty-five  to  fifty-five  pounds  of  powdered  soapstone,  and 
two  to  four  quarts  of  a  30°  Baume  to  35°  Baume  solution  of 
soluble  glass. 

3.  A  plastic  composition  consisting  of  a  vegetable  fibrous 
material,  a  powdered  mineral  filler,  a  mineral  fibrous  material 
and  a  mineral  cementing  substance  substantially  as  described. 

4.  A  plastic  composition  consisting  of  fifty  pounds  of  paper 
pulp,  fifty  pounds  of  powdered  soapstone,  twenty-five  pounds 
of  asbestos  fiber  and  three  quarts  of  a  33°  Baume  solution  of 
soluble  glass. 

(1)  R.  S.  U.  S.,  Sec.  4890;  Patent  Office  Rule  62. 


No.  2140. 

For  a  Design.  (1) 

To  all  whom  it  may  concern : 

Be  it  known  that  I,  ,  a  citizen  of  the  United  States, 

residing  at ,  in  the  county  of and  state  of [or 

subject,  etc.],  have  invented  a  new,  original,  and  ornamental 
design  for  watch  cases,  of  which  the  following  is  a  specification, 
reference  being  had  to  the  accompanying  drawing,  forming 
part  thereof. 

The  figure  is  a  plan  view  of  a  watch  case,  showing  my  new 
design. 

I  claim : 

The  ornamental  design  for  a  watch  case,  as  shown 
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(1)  R.  S.,  Sees.  4929  to  4933. 

A  patent  for  a  design  may  be  granted  to  any  person  in  the  cases 
specified  in  Rules  24  and  25,  upon  payment  of  the  fee  required  by 
law  and  other  due  proceedings  had,  as  in  cases  of  inventions  or 
discoveries. 

Patents  for  designs  are  granted  for  the  term  of  three  and  one-half 
years,  or  for  seven  years,  or  for  fourteen  years,  as  the  applicant  may, 
in  his  application,  elect. 

When  the  design  can  be  sufficiently  represented  by  drawings  a  model 
will  not  be  required. 

The  design  must  be  represented  by  a  drawing  made  to  conform  to 
the  rules  laid  down  for  drawings  of  mechanical  inventions.  See 
note  2  to  No.  2138. 

P.  O.  Rules  79  to  84,  state  the  statutes  and  rules  relative  to  design 
patents;  in  general  the  proceedings  to  obtain  such  patents  are  the 
same  as  in  the  case  of  applications  for  other  patents,  but  a  question 
has  been  raised  as  to  the  need  of  descriptive  matter  in  the  specifica- 
tion for  the  design  patent.  . 

Description  in  a  design  patent  is  generally  useless,  and  may  be 
confusing;  therefore  descriptive  matter  should  be  "reduced  to  a 
minimum,  or,  better  still,  entirely  eliminated  from  design  patent 
specifications."     ' 

Commissioner  of  Patents,  quoted  in  In  re  Freeman,  23  App.  D.  C. 
226,  229,  and  approved  by  the  court  at  page  229. 

In  In  re  M'ygatt,  26  App.  D.  C.  366,  the  court,  after  reviewing  the 
statutes  and  cases  concludes  at  page  374  that  the  quantum  of  the 
descriptive  matter  and  the  extent  of  descriptive  language  in  the 
claims  is  a  relative  matter,  some  cases  needing  more  than  others, 
and  that  description  is  expressly  authorized  if  not  required  by  the 
statutes.  The  rule  of  the  Patent  Office,  adopted  in  1904,  prohibiting 
applicants  for  design  patents  from  insisting  upon  a  written  specifica- 
tion as  a  part  of  the  patent,  was  subsequently  repealed. 

In  1907,  in  Tompkins  Co.  v.  N.  Y.  Woven  Wire  Co.,  159  Fed.  133', 
86  C.  C.  A.  323,  the  necessity  of  a  written  description  was  made 
apparent;  in  1911,  in  Ashley  v.  Tatum  Co.,  186  Fed.  339,  the  statutes 
and  cases  are  reviewed  and  the  court  holds  that  a  design  patent 
containing  no  written  description  of  the  design  is  not  for  that  reason 
invalid,  following  Dobson  v.  Dornan,  118  U.  S.  10,  30  L.  Ed.  63; 
certiorari  denied,  225  U.  S.  707,  56  L-.  Ed.  1266.  And  in  Borgfeldt 
Co.  V.  Weiss,  265  Fed.  268,  270,  a  design  patent  having  no  written 
description  of  the  invention  was  upheld,  referring  to  earlier  cases 
cited  above. 

Construing  together  R.  S.  U.  S.,  Sees.  4888  and'  4933,  a  description 
seems  to  be  required,  but  the  case  of  Dobson  v.  Doman,  118  U.  S. 
10,  has  been  frequently  followed  tu  the  effect  that  the  absence  of 
description  does  not  invalidate  the  patent,  and  such  is  today  un- 
doubtedly the  law. 
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No.  2141. 

For  a  Caveat. 
Law  repealed  by  Act  of  July  1,  1910. 


OATHS. 
No.  2142. 

By  an  Inventor. 


ss. 


( I )  ,  the  above  named  petitioner,  being  sworn  [of  af- 
firmed], deposes  and  says  that ,  citizen  of  (2)  and 

resident  of  (3)  ;  that verily  believes  — •—  to  be  the 

original,  first,  and  (4)  inventor  of  the  improvement  in 

(5)  described  and  claimed  in  the  annexed  specification; 

that does  not  know  and  does  not  believe  that  the  same 

was  ever  known  or  used  before invention  or  discovery 

thereof,  or  patented  or  described  in  any  printed  publication  in 
any  country  before  invention  or  discovery  there- 
of, or  more  than  two  years  prior  to  this  application,  or 
in  public  use  or  on  sale  in  the  United  States  for  more  than 
two  years  prior  to  this  application;  and  that  no  applications 

for  patent  on  said  improvement  have  been  filed  by or 

representatives  or  assigns  in  any  country  foreign  to  the  United 

States,  except  as  follows:      (6)  . 

Inventor's  full  name: 

(7) 


Sworn  to  and  subscribed  before  me  this day  of 

19—.  . 

[Signature  of  justice  or  notary.] 

[Seal.-]  (8)  

[Official  character.] 
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(1)  If  the  inventor  be  dead,  the  oath  will  be  made  by  the  adminis- 
trator; if  insane,  by  the  guardian,  conservator,  or  legal  representa- 
tive. In  either  case  the  affiant  will  declare  his  belief  that  the  party 
named  as  inventor  was  the  original  and  first  inventor. 

(2)  If  the  applicant  be  an  alien,  state  of  what  foreign  country  he 
is  a  citizen  or  subject. 

(3)  Give  residence  address  in  full;   as  "a  resident  of  ,  in  the 

county  of ,  and  state  of ,"  or  "of  No.  street,  in  the  city 

of  ,   county   of  ,   and   state   (kingdom,   republic,   or   empire) 

of  — ." 

(4)  "Sole"  or  "joint." 

(5)  Insert  title  of  invention. 

(6)  Name  each  country  in  which  an  application  has  been  filed,  and 
in  each  case  give  the  date  of  filing  the  same.  If  no  application  has 
been  filed,  erase  the  words  "except  as  follows." 

(7)  All  oaths  must  bear  the  signature  of  the  affiant. 

(8)  *  *  *  "When  the  person  before  whom  the  oath  or  affirma- 
tion is  made  is  not  provided  with  a  seal,  his  official  character  shall 
be  established  by  competent  evidence,  as  by  a  certificate  from  a  clerk 
of  a  court  of  record  or  other  proper  officer  having  a  seal." 

A  certificate  of  the  official  character  of  a  magistrate,  stating  date 
of  appointment  and  term  of  office,  may  be  filed  in  the  Patent  Office, 
which  will  obviate  the  necessity  of  separate  certificates  in  individual 
cases. 

When  the  oath  is  taken  abroad  before  a  notary  public,  judge  or 
magistrate,  his  authority  should  in  each  instance  be  proved  by  a 
certificate  of  a  diplomatic  or  consular  officer  of  the  United  States. 


No.  2143. 

Oath  to  Accompany  an  Application  for  United  States  Patent 

for  Design. 


ss. 


,   (1)  the  above-named  petitioner — ,  being  sworn   [or 

affirmed],  depose —  and  say —  that citizen —  of  (2)  


and  resident —  of  (3)  ,  that verily  believe  to 

be  the  original,  first  and  (4)  inventor  of  the  design  for 

(5)  ,  described  and  claimed  in  the  annexed  specification; 

that do —  not  know  and  do —  not  believe  that  the  same 

was  ever  known  or  used  before  invention  thereof,  of 

patented  or  described  in  any  printed  publication  in  any  country 
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before invention  thereof,  or  more  tiian  two  years  prior 

to  this  application,  or  in  public  use  or  on  sale  in  the  United 
States  for  more  than  two  years  prior  to  this  application;  that 
said  design  has  not  been  patented  in  any  country  foreign  to 

the  United  States  on  an  application  filed  by or legal 

representatives  or  assigns  more  tlian  four  months  prior  to  this 
application;  and  that  no  application  for  patent  on  said  design 

has  been  filed  by '■  or  representatives  or  assigns  in 

any  country  foreign  to  the  United  States,  except  as  follows: 

(6)  . 

Inventor's  full  name:  (7) 


Sworn  to  and  subscribed  before  me  this day  of 

19-.  (8)  


[Seal.]  [Signature  of  justice  or  notary.] 


[OflScial  character.] 

(1)  If  the  inventor  be  dead,  the  oath  will  be  made  by  the  adminis- 
trator; if  insane,  by  the  guardian,  conservator,  or  legal  representa- 
tive. In  either  case  the  affiant  will  declare  his  belief  that  the  party 
named  as  inventor  was  the  original  and  first  inventor. 

(2)  If  the  applicant  be  an  alien,  state  of  what  foreign  country  he 
is  a  citizen  or  subject. 

(3)  Give  residence  address  in  full;  as  "a  resident  of  ,  in  the 

county  of ,  and  state  of. ,"  or  "of  No.  street,  in  the  city 

of  ,   county   of  ,   and   state    (kingdom,   republic,    or   empire) 

of  ." 

'  (4)  "Sole"  or  "joint." 

(5)  Insert  title  of  invention. 

(6)  Name  each  country  in  which  an  application  has  been  filed,  and 
in  each  case  give  the  date  of  filing  the  same.  If  no  application  has 
been  filed,  erase  the  words  ''except  as  follows." 

(7)  All  oaths  must  bear  the  signature  of  the  affiant. 

(8)  *  *  *  "When  the  person  before  whom  the  oath  or  affirma- 
tion is  made  is  not  provided  with  a  seal,  his  official   character  shall 
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be  established  by  competent  evidence,  as  by  a  certificate  from  a  clerk 
of  a  court  of  record  or  other  proper  officer  having  a  seal." 

A  certificate  of  the  official  character  of  a  magistrate,  stating  date 
of  appointment  and  term  of  office,  may  be  filed  in  the  Patent  Office, 
which  will  obviate  the  necessity  of  separate  certificates  in  individual 
cases. 

When  the  oath  is  taken  abroad  before  a  notary  public,  judge  or 
magistrate,  his  authority  should  in  each  instance  be  proved  by  a 
certificate   of  a   diplomatic   or  consular  officer   of   the   United   States. 


No.  2144. 

By  an  Applicant  for  a  Reissue  (Inventor). 

(When  the  original  patent  is  claimed  to  be  inoperative  or  invalid 
'by  reason  of  the  patentee  claiming  as  his  own  invention  or  discovery 
more  than  he  had  a  right  to  claim  as  new,"  this  form  can  be  modified 
accordingly.) 


SS. 


,  the  above-named  petitioner,   being  duly   sworn    [or 

affirmed],  deposes  and  says  that  he  does  verily  believe  him- 
self to  be  the  original,  first,  and   (1)   inventor  of  the 

improvement  set  forth  and  claimed  in  the  foregoing  specifica- 
tion and  for  which  improvement  he  solicits  a  patent;  that  de- 
ponent does  not  know  and  does  not  believe  that  said  improve- 
ment was  ever  before  known  or  used ;  that  deponent  is  a  citi- 
zen of  the  United  States  of  America,  and  resides  at ,  in 

the  county  of and  state  of ;  (2)  that  deponent  verily 

believes  that  the  letters  patent  referred  to  in  the  foregoing 
petition  and  specification  and  herewith  surrendered  are  inop- 
erative [or  invalid],  for  the  reason  that  the  specification  thereof 
is  defective  [or  insufficient],  and  that  such  defect  [or  insuf- 
ficeincy]  consists  particularly  in  (3)  ;  and  deponent  fur- 
ther says  that  the  errors  which  render  such  patent  so  inopera- 
tive [or  invalid]  arose  from  inadvertence  [or  accident,  er  mis- 
take], and  without  any  fraudulent  or  deceptive  intention  on 
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the  part  of  deponent;  (4)  that  the  following  is  a  true  speci- 
fication of  the  errors  which  it  is  claimed  constitute  such  inad- 

verence   [or  accident,   or  mistake]    relied  upon:    (3)   ; 

that  such  errors  so  particularly  specified  arose  [or  occurred] 

as  follows:  (3)  . 

Inventor's  full  name: 


Subscribed  and  sworn  to  before  me  this day  of 

19—.  — 


[Seal.]  [Signature  of  justice  or  notary.] 


[Official  character.] 

(1)  "Sole"  or  "joint." 

(2)  Rule  46. 

(3)  Rule  87. 

(4)  Rule  87(5). 


No.  2145. 

Bj  an  Applicant  for  a  Reissue  (Assignee). (1) 


ss. 


,  the  above  named  petitioner,  being  duly  sworn  [or  af- 
firmed], deposes  and  says  that  he  verily  believes  that  the  afore- 
said letters  patent  granted  to ^"are  [here  follows  Form  No. 

,  the  necessary  changes  being  made] ;  that  the  entire  title 

to  said  letters  patent  is  vested  in  him;  and  that  he  verily  be- 
lieves the  said  to  be  the  first  and  original  inventor  of 

the  invention  set  forth  and  claimed  in  the  foregoing  amended 
specification ;  and  that  the  said is  now  deceased. 

Sworn  to  and  subscribed  before  me  this  14th  day  of  Novem- 
ber, 19—.  , 

[Signature  of  justice  or  notary.] 


[Official  character.] 
(1)  This  form  is  to  be  used  only  when  the  inventor  is  dead. 


OATHS. 


No.  2146. 


3487 


Supplemental  Oath  to  Accompany  a  Claim  for  Matter  Dis- 
closed but  not  Claimed  in  an  Original  Application. 


,  ss. 

,  whose  application  for  letters  patent  for  an  improve- 
ment in ,  serial  No. ,  was  filed  in  the  United  States 

Patent  Office  on  or  about  the day  of ,  19 — ,  being 

duly  sworn  [or  affirmed],  deposes  and  says  that  the  subject- 
matter  of  the  foregoing  amendment  was  part  of  his  invention, 
was  invented  before  he  filed  his  original  application,  above 
identified,  for  such  invention,  was  not  known  or  used  before 
his  invention,  was  not  patented  or  described  in  a  printed 
publication  in  any  country  more  than  two  years  before  his 
application,  was  not  patented  in  a  foreign  country  on  an  ap- 
plication filed  by  his  legal  representatives  or  assigns  more 
than  twelve  months  before  his  application,  was  not  in  public 
use  or  on  sale  in  this  country  for  more  than  two  years  before 
the  date  of  his  application,  and  has  not  been  abandoned. 

Sworn  to  and  subscribed  before  me  this day  of , 

19—. 
[seal] 


[Signature  of  justice  or  notary.] 


[Official  character.] 


No.  2147. 

Oath  as  to  the  Loss  of  Letters  Patent. 


ss. 


-,  being  duly  sworn  [or  affirmed] ,  doth  depose  and  say 
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that  the  letters  patent  No. ,  granted  to  him,  and  bearing 

date  on  the  — day  of ,  i8 — ,  have  been  either  lost  or  de- 
stroyed; that  he  has  made  diligent  search  for  the  said  letters 
patent  in  all  places  where  the  same  would  probably  be  found, 
if  existing,  and  that  he  has  not  been  able  to  find  them. 


Subscribed  and  sworn  to  before  me  this day  of  — - 

19—-  > 

[Signature  of  justice  or  notary.] 


[Official  character.] 


No.  2148. 

Oath  of  Administrator  £is  to  the  Loss  of  Letters  Patent. 


ss. 


,  being  duly  sworn,  doth  depose  and  say  that  he  is  ad- 
ministrator of  the  estate  of ,  deceased,  late  of ,  in  said 

county ;  that  the  letters  patent  No.  — - — ,  granted  to  said , 

and  bearing  date  of  the day  of ,  18 — ,  have  been  lost 

or  destroyed,  as  he  verily  believes;  that  he  has  made  diligent 
search  for  the  said  letters  patent  in  all  places  where  the  same 
would  probably  be  found,  if  existing,  and  especially  among 
the  papers  of  the  decedent,  and  that  he  has  not  been  able  to 

find  said  letters  patent.  , 

Administrator,  etc. 

Subscribed  and  sworn  to  before  me  this day  of , 

19—.  , 

[Signature  of  justice  or  notary.] 


[Official  character.] 
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No.  2149. 
Power  of  Attorney  after  Application  Filed. 

To  the  Commissioner  of  Patents: 

The  undersigned  having,  on  or  about  the day  of , 

1 8 — ,  made  application  for  letters  patent  for  an  improvement 

in (serial  number  ),  hereby  appoints (2)  of 

■ ,  in  the  county  of and  state  of ,  his  attorney, 

with  full  power  of  substitution  and  revocation,  to  prosecute 
said  application,  to  make  alterations  and  amendments  therein, 
to  receive  the  patent,  and  to  transact  all  business  in  the  patent 
office  connected  therewith. 

Signed  at  ,  in  the  county  of ,  state  of ,  this 

day  of ,  19 — . 


(1)  If  the  power  of  attorney  be  given  at  any  time  other  than  that  of 
making  application  for  letters  patent,  it  will  be  in  substantially  the  above 
form. 

(2)  If  the  power  of  attorney  be  to  a  firm,  the  name  of  each  member  of 
the  firm  must  be  given  in  full. 


No.  2150. 

Revocation  of  Power  of  Attorney. 

To  the  Commissioner  of  Patents : 

The  undersigned  having,  on  or  about  the day  of  ■ 


18 — -,  appointed ,  of ,  in  the  county  of and  state 

of  ,  his  attorney  to  prosecute  an  application  for  letters 

patent,  which  application  was  filed  on  or  about  the day 

of ,  18 — ,  for  an  improvement  in  (serial  number 

),  hereby  revokes  the  power  of  attorney  then  given. 

Signed  at ,  in  the  county  of ,  state  of ,  this 

day  of ,  19 — . 
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No.  2151. 

Amendment  (i). 
To  the  Commissioner  of  Patents: 

In  the  matter  of  my  application  for  letters  patent  for  an  im- 
provement in ,  filed ,  i8 —  (serial  number ),  I 

hereby  amend  my  specification  as  follows : 

By  striking  out  all  between  the  and  lines,  in- 
clusive of  page  — — ; 

By  inserting  the  words  " ,"  after  the  word  " ,"  in 

the line  of  the claim ;  and 

By  striking  out  the claim  and  substituting  therefor  the 

following : 


Signed  at ,  in  the  county  of ,  and  state  of 


By , 

His  Attorney  in  Fact. 

(l)  In  the  preparation  of  all  amendments  a  separate  paragraph  should 
be  devoted  to  each  distinct  erasure  or  insertion,  in  order  to  aid  the  office  in 
making  the  entry  of  the  amendment  into  the  case  to  which  it  pertains. 
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DISCLAIMERS. 

No.  2152. 

Disclaimer  After  Patent  Issued.  (1) 

To  the  Commissioner  of  Patents : 

Your  i>etitioner, ,  a  citizen  of  the  United  States,  resid- 
ing at ,  in  the  county  of and  state  of [or  sub- 
ject, etc.j,  represents  that  in  the  matter  of  a  certain,  improve- 
ment in ,  for  which  letters  patent  of  the  United  States  No. 

were  granted  to ,  on  the day  of  — • — ,  i8 — ,  he 

is  {here  state  the  exact  interest  of  the  disdaimant ;  if  assignee, 
set  out  liber  and  page  where  assignment  is  recorded^,  and  that 
he  has  reason  to  believe  that  through  inadvertence  [accident  or 
mistake]  the  specification  and  claim  of  said  letters  patent  are 
too  broad,  including  that  of  which  said  patentee  was  not  the 
first  inventor.  Your  petitioner,  therefore,  hereby  enters  this 
disclaimer  to  that  part  of  the  claim  in  said  specification  which 
is  in  the  following  words,  to  wit: 


Signed  at  ,  in  the  county  of  ,  state  of ,  this 

—  day  of ,  1 8 — . 


Witnesses : 


(1)  See  P.  O.  Rules  181  and  182. 
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No.  2153. 

Disclaimer  During  Interference.  (1) 
Interference, 

vs.       I-   Before  the  examiner  of  interferences. 


Subject  matter : 

To  the  Commissioner  of  Patents: 

Sir:  In  the  matter  of  the  interference  above  noted,  under 
the  provisions  of  and  for  the  purpose  set  forth  in  Rule  107,  I 
disclaim  \^set  forth  the  matter  as  given  in  declaration  of  inter- 
ference'], as  I  am  not  the  first  inventor  thereof,  and  I  here- 
with transmit  an  amendment  to  my  application  filed ,  18 — 

serial  number ,  for  the  purpose  of  having  the  above  dis- 
claimer embodied  as  part  of  my  specification. 


Signed  at  ,  in  the  county  of ,  state  of ,  thi« 

—  day  of ,  19 — . 


Witnesses : 


(1)  See  P.  O.  Rules  107,  181  and  182. 
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ASSIGNMENTS. 

No.  2154. 

Assignment  of  an  Entire  Interest  in  an  Invention  before  the 
Issue  of  Letters  Patent  (i). 

Whereas  I, •-,  of ,  county  of ,  and  state  of , 

have  invented  a  certain  new  and  useful  improvement  in , 

for  which  I  am  about  to  make  application  for  letters  patent  of 

the  United  States ;  and  whereas ,  of ,  county  of , 

and  state  of ,  is  desirous  of  acquiring  an  interest  in  said 

invention   and   in   the   letters   patent  to  be   obtained   there- 
for: 

Now,  therefore,  to  all  whom  it  may  concern,  be  it  known 

that,  for  and  in  consideration  of  the  sum  of dollars  to 

me  in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged, 

I,  the  said ,  have  sold,  assigned,  and  transferred,  and  by 

these  presents  do  sell,  assign,  and  transfer,  unto  the  said 

the  full  and  exclusive  right  to  the  said  invention,  as  fully  set 
forth  and  described  in  the  specification  prepared  and  executed 

by  me  on  the day  of ,  i8 — ,  preparatory  to  obtaining 

letters  patent  of  the  United  States  therefor;  and  I  do  hereby 
authorize  and  request  the  commissioner  of  patents  to  issue  the 

said  letters  patent  to  the  said as  the  assignee  of  my  entire 

right,  title,  and  interest  in  and  to  the  same,  for  the  sole  use 
and  behoof  of  the  said and  his  legal  representatives. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  af- 
fixed my  seal  this day  of ,  19 — . 

[Seal.'] 

In  presence  of — 


(1)  R.  S.  sec.  4898. 
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Every  patent  or  any  interest  therein  is  assignable  in  law  by  an 
instrument  in  writing;  and  the  patentee  or  his  assigns  or  legal  repre- 
sentatives may,  in  like  manner,  grant  and  convey  an  exclusive  right 
under  the  patent  to  the  whole  or  any  specified  part  of  the  United 
States. 

Interests  in  patents  may  be  vested  in  assignees,  in  grantees  of 
exclusive  sectional  rights,  in  mortgagees  and  in  licensees.  Water- 
man V.  Mackenzie,  138  U.  S.  252,  255. 

First.  An  assignee  is  a  transferee  of  the  whole  interest  of  the 
original  patent  or  of  an  undivided  part  of  such  whole  interest,  ex- 
tending to  every  portion  of  the  United  States.  >  The  assignment  must 
be  written  or  printed  and  duly  signed. 

Second.  A  grantee  acquires  by  the  grant  the  exclusive  right,  under 
the  patent,  to  make  and  use,  and  to  grant  to  others  the  right  to  make 
and  use,  the  thing  patented  within  and  throughout  some  specified 
part  of  the  United  States,  excluding  the  patentee  therefrom.  The 
grant  must  be  written  or  printed  and  be  duly  signed. 

Third.    A  mortgage  must  be  written  or  printed  and  be  duly  signed. 

Fourth.  A  licensee  takes  an  interest  less  than  or  different  from 
either  of  the  others.  A  license  may  be  oral,  written,  or  printed,  and 
if  written  or  printed,  must  be  duly  signed. 

An  assignment,  grant,  or  conveyance  of  a  patent  will  be  void  as 
against  any  subsequent  purchaser  or  mortgagee  for  a  valuable  con- 
sideration without  notice  unless  recorded  in  the  Patent  Office  within 
three  months  from  the  date  thereof.     P.  O.  Rules  183  to  189. 

If  any  such  assignment,  grant,  or  conveyance  of  any  patent  shall 
be  acknowledged  before  any  notary  public  of  the  several  states  or 
territories  or  the  District  of  Columbia,  or  any  commissioner  of  the 
United  States  Circuit  Court,  or  before  any  secretary  of  legation  or 
consular  officer  authorized  to  administer  oaths  or  perform  notarial 
acts  under  section  seventeen  hundred  and  fifty  of  the  Revised  Statutes, 
the  certificate  of  such  acknowledgment,  under  the  hand  and  official 
seal  of  such  notary  or  other  officer,  shall  be  prima  facie  evidence  of 
the  execution  of  such  assignment,  grant,  or  conveyance.  Act  of 
March  3,  1897,  29  Stat.  L.  692. 

That  an  assignment  may  be  made  before  patent  issues  see  Gayler 
v.  Wilder,  10  How.  477;  R.  R.  Co.  v.  Trimble,  10  Wall.  367;  P.  O. 
Rules  186  and  188. 

See  Robinson  on  Patents,  Vol.  II,  Sees.  766,  805;  Ball  v.  Coker,  168 
Fed.  304;  Newton  v.  Buck,  72  Fed.  Ill,  75  O.  G.  673;  Underfeed 
Stoker  Co.  v.  Amer.  Ship  Windlass  Co.,  185  Fed.  65;  Blackledge  v. 
Weir  Co.,  108  Fed.  71,  95  O.  G.  275;  Waterman  v.  Mackenzie,  138 
U.  S.  252.  54  O.  G.  1562. 
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No.  2155. 

Of  the  Entire  Interest  in  Letters  Patent. 

Whereas  I,  ,  of ,  county  of ,  state  of , 


did  obtain  letters  patent  of  the  United  States  for  an  improve- 
ment in  — — ,  which  letters  patent  are  numbered  ,  and 

bear  date  the day  of ,  19 — ;  and  whereas  I  am  now 

the  sole  owner  of  said  patent;  and  whereas  ,  of  , 

county  of  ,  and  state  of  ,  is  desirous  of  acquiring 

the  entire  interest  in  the  same: 

Now,  therefore,  in  consideration  of  the  sum  of dollars, 

the  receipt  of  which   is  hereby  acknowledged,   I,  ,  by 

these   presents   do   sell,   assign,   and   transfer   unto   the   said 

,  the  whole  right,  title,  and  interest  in  and  to  the  said 

letters  patent  therefor  aforesaid,  the  same  to  be  held  and  en- 
joyed by  the  said ,  for  his  own  use  and  behoof,  and  for 

his  legal  representatives,  to  the  full  end  of  the  term  for  which 
said  letters  patent  are  granted,  as  fully  and  entirely  as  the . 
same  would  have  been  held  by  me  had  this  assignment  and 
sale  not  been  made. 

Executed day  of ,  19 — . , 


In  presence  of —  [L.  S.j . 


See  note  under  Form  2164. 


No.  2156. 

Of  an  Undivided  Interest  in  Letters  Patent. 

Whereas  I,  ,  of  ,  county  of  ,  state  of , 

did  obtain  letters  patent  of  the  United  States  for  an  improve- 
ment in  ,  which  letters  patent  are  numbered  ,  and 

bear  date  of day  of , ;  and  whereas  ,  of 

^  county  of .  state  of ,  is  desirous  of  acquiring 

an  interest  in  the  same: 
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Now,    therefore,    in    consideration   of   the    sum    of   • 

dollars,  the  receipt  of  which  is  hereby  acknowledged,  I, , 

by  these  presents  do  sell,  assign,  and  transfer  unto  the  said 

the  undivided  one-half  part  of  the  whole  right,  title, 

and  interest  in  and  to  the  said  invention  and  in  and  to  the 
letters  patent  therefor  aforesaid;  the  said  undivided  one-half 

part  to  be  held  by ,  for  his  own  use  and  behoof,  and  his 

legal  representatives,  to  the  full  end  of  the  term  for  which 
said  letters  pa^tent  are  granted,  as  fully  and  entirely  as  the 
same  would  have  been  held  by  me  had  this  assignment  and 
sale  not  been  made. 

Executed day  of ,  19 — .  , 


In  presence  of —  [L.  S.J 


See  note  under  Form  21<S4. 


No.  2157. 

Territorial  Interest  After  Grant  of  Patent.  (1) 

Whereas  I,  ,  of ,  county  of  ,  state  of , 

did  obtain  letters  patent  of  the  United  States  for  improvement 

in ,  which  letters  patent  are  numbered  — ,  and  bear  date 

the day  of ,  in  the  year  18 — ;  and  whereas  I  am  now 

the  sole  owner  of  the  said  patent  and  of  all  rights  under  the 

same  in  the  below  recited  territory;  and  whereas  ,  of 

,  county  of ,  state  of ,  is  desirous  of  acquiring 

an  interest  in  the  same: 

Now,  therefore,  to  all  whom  it  may  concern,  be  it  known 

that,  for  and  in  consideration  of  the  sum  of dollars  to 

me  in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged, 

I,  the  said ,  have  sold,  assigned,  and  transferred,  and  by 

these  presents  do  sell,  assign,  and  transfer  unto  the  said 

all  the  right,  title,  and  interest  in  and  to  the  said  invention,  as 
secured  to  me  by  said  letters  patent,  for,  to,  and  in  the  state 
of ,  and  for,  to,  or  in  no  other  place  or  places  and  to  all 


ASSIGNMENTS.  3497 

rights  of  recovery  for  past  infringement  within  said  territory 

the  same  to  be  held  and  enjoyed  by  the  said within  and 

throughout  the  above  specified  territory,  but  not  elsewhere,  for 
his  own  use  and  behoof,  and  for  the  use  and  behoof  of  his 
legal  representatives,  to  the  full  end  of  the  term  for  which 
said  letters  patent  are  or  may  be  granted,  as  fully  and  entirely 
as  the  same  would  have  been  held  and  enjoyed  by  me  had 
this  assignment  and  sale  not  been  made. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and 

affixed  my  seal  at  ,  in  the  county  of ,  and  state  of 

,  this day  of ,  19 — .  [seal.] 

In  presence  of — 


(1)   See  note  under  Form  No.  2154. 


No.  2158. 

License — Shop-Rights. 

In  consideration  of  the  sum  of dollars,  to  be  paid  by 

the  firm  of ,  of ,  in  the  county  of ,  state  of , 

I  do  hereby  license  and  empower  the  said to  manufacture 

in  said [or  other  place  agreed  upon]  the  improvement  in 

,  for  which  letters  patent  of  the  United  States  No. 

were  granted  to  me  the day  of ,  in  the  year , 


and  to  sell  the  machines  so  manufactured  throughout  the 
United  States  to  the  full  end  of  the  term  for  which  said  letters 
patent  are  granted. 

Signed  at  ,  in  the  county  of ,  state  of  — — ,  this 

day  of ,  19—.  ■ . 

In  presence  of — 


No.  2159. 

License — Not  Exclusive — With  Royalty. 

This  agreement,  made  this day  of  — — ,  19 — ,  between 

— ,  of ,  in  the  county  of and  state  of ,  party 
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of  the  second  part,  witnesseth,  that  whereas  letters  patent  of 

the  United  States  No. ,  for  an  improvement  in ,  were 

granted  to, the  party  of  the  first  part  on  the day  of , 

19 — ;  and  whereas  the  party  of  the  second  part  is  desirous  of 

manufacturing  containing  said  patented  improvement: 

Now,  therefore,  the  parties  have  agreed  as  follows: 

First.  The  party  of  the  first  part  hereby  licenses  and  empow- 
ers the  party  of  the  second  part  to  manufacture,  subject  to 
the  conditions  hereinafter  named,  at  their  factory  in  — — ,  and 
in  no  other  place  or  places,  to  the  end  of  the  term  for  which 

said  letters  patent  were  granted. containing  the  patented 

improvements,  and  to  sell  the  same  within  the  United  States. 

Second.  The  party  of  the  second  part  agrees  to  make  full 
and  true  returns  to  the  party  of  the  first  part,  under  oath,  upon 
the  first  days  of and in  each  year,  of  all con- 
taining the  patented  improvements  manufactured  by  them. 

Third.  The  party  of  the  second  part  agrees  to  pay  to  the 

party  of  the  first  part dollars  as  a  license  fee  upon  every 

■ — —  manufactured  by  said  party  of  the  second  part  containing 
the  patented  improvements;  provided,  that  if  the  said  fee  be 
paid  upon  the  days  provided  herein  for  semi-annual  returns, 

or  within  days  thereafter,  a  discount  of  per  cent. 

shall  be  made  from  said  fee  for  prompt  payment. 

Fourth.  Upon  a  failure  of  the  party  of  the  second  part  to 
make  returns  or  to  make  payment  of  license  fees,  as  herein 

provided,   for  days  after  the  days  herein  named,   the 

party  of  the  first  part  may  terminate  this  license  by  serving 
a  written  notice  upon  the  party  of  the  second  part;  but  the 
party  of  the  second  part  shall  not  thereby  be  discharged  from 
any  liability  to  the  party  of  the  first  part  for  any  license  fees 
due  at  the  time  of  the  service  of  said  notice. 

In  witness  whereof  the  parties  above  named  have  hereunto 

set  their  hands  the  day  and  year  first  above  wj-itten  at , 

in  the  county  of and  state  of . 

In  presence  of —  . 
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DEPOSITIONS. 
No.  2160. 

Notice  of  Taking  Testimony. 
In  the  United  States  Patent  Office. 


19—. 


In  the  matter  of  the  interference  between  the  application  of 

for  a machine  and  the  patent  No. ,  granted 

,  19 — ,  to  ,  now  pending  before  the  Commis- 
sioner of  Patents. 

Sir:  You  are  hereby  notified  that  on  Wednesday,  , 

19 — ,  at  the  office  of ,  Esq.,  No. street, ,  at 


o'clock  in  the  forenoon,  I  shall  proceed  to  take  the  testimony 

of ,  and ,  all  of ,  as  witnesses  in  my  behalf. 

The  examination  will  continue  from  day  to  day  until  com- 
pleted.    You  are  invited  to  attend  and  cross-examine. 

By ,  His  Attorney. 

Signed  at ,  in  the  county  of ,  state  of ,  this 

day  of ,  19—. 


Witnesses : 


PROOF  OF  SERVICE. 


ss. 


Personally  appeared  before  me,  a  [or  other  officer], 

the  above  named  ,  who,  being  duly  sworn,  deposes  and 

says  that  he  served  the  above  notice  upon ,  the  attorneys 

of  the  said ,  at o'clock of  the day  of , 
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19 — ,  by  leaving  a  copy  at  his  office  in ,  in  the  county  of 

and  state  of ,  in  charge  of . 


Sworn  to  and  subscribed  before  me  at ,  in  the  county 

of and  state  of ,  this day  of . 


[Official  character.] 
(Service  may  be  acknowledged  by  the  party  upon  whom  it 
is  made  as  follows  : 

Service  of  the  above  notice  acknowledged  this of , 

19-. , 

By  ,  His  Attorney.) 


No.  2161. 

Form  of  Deposition. 

[Caption.] 

Before  the  commissioner  of  patents,  in  the  matter  of  the 

interference  between  the  application  of for  a  and 

letters  patent  No. ,  grarrted ,  to . 

Depositions  of  witnesses  examined  on  behalf  of ,  pur- 
suant to  the  annexed  notice,  at  the  office  of ,  No.  

street  ,  on  .     Present,   ,   Esq.,   on   behalf  of 

,  and ,  Esq.,  on  behalf  of . 

,  being  duly  sworn  [or  affirmed],  doth  depose  and  say, 


in  answer  to  interrogatories  proposed  to  him  by  ,  Esq., 

counsel  for ,  as  follows,  to-wit : 

Question  1.  What  is  your  name,  age,  residence,  and  occu- 
pation ? 

Answer  1.     My  name  is ;  I  am  years  of  age;  i 

am  a  manufacturer  of and  reside  at ,  in  the  state  of 


Question  2,  etc. 

And  in  answer  to  cross  interrogatories  proposed  to  him  by 
— ,  Esq.,  counsel  for ,  he  said : 


Cross  question  1.     How  long  have  you  known  ? 

Answer  1.  
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2161a. 

Stipulation  as  to  Testimony  of  a  Witness  Not  Called  and 

Examined. 

[Caption.] 

■It  is  stipulated  by  and  between  counsel  for  the  respective 
parties  hereto  that  if  K.  M.,  of  Chicago,  Illinois,  were  called 
and  examined  as  a  witness  for  the  party  D.  R.,  he  would 
testify  to  the  following  effect : 

That  he  is  an  engineer  with  offices  in  the  Monadnock 
Building,  Chicago,  Illinois,  and  that  he  has  specialized  to  a 
great  extent  in  telephone  engineering;  that  he  is  a  graduate 
of  Cornell  University  in  electrical  engineering:  that  after 
graduating  from  Cornell  in  1893,  he  wa.s  employed  in  the 
United  States  Patent  Office  as  Assistant  Examiner  in  the 
telephone  division  until  1896;  that  after  leaving  the  Patent 
Ofifice  in  1896,  he  was  made  chief  electrician  of  the  Western 
Telephone  Construction  Company,  at  Chicago,  and  in  May, 
1899.  entered  the  employ  of  the  Kellogg  Switchboard  &  Sup- 
ply Company,  where  he  remained  for  about  five  years;  that 
in  1904  he  became  a  consulting  engineer,  although  he  has 
devoted  a  great  deal  of  time  to  patent  matters:  that  he  has 
written  many  patent  specifications,  and  is  the  author  of  "Ameri- 
can Telephone  Practice,"  which  has  passed  through  many 
editions  and  is  a  standard  treatise  on  this  subject;  that  he  is 
a  vice-president  of  the  Western  Society  of  Engineers,  a  mem- 
ber of  the  American  Institute  of  Electrical  Engineers  and  of 
other  engineering  and  scientific  bodies:  that  for  some  years 
past  until  just  recently  he  was  president  of  the  firm  of  M.  & 
M. ;  that  he  is  and  has  been  familiar  for  many  years  with 
automatic  telephone  practice,  and  has  made  many  studies  of 
automatic  and  other  telephone  e;xchanges  throughout  the 
United  States. 

That  he  is  acquainted  with  D.  R.,  of  Sioux  City,  Iowa,  and 
that  on  July  15,  1910,  said  D.  R.  and  Mr.  M.  G.  called  on  him 
by  appointment  at  his  office  in  the  Monadnock  Building,  Chi- 
cago, Illinois,  at  which  time  Mr.  D.  R.  disclosed  to  him  two 
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draivings  and  explained  to  him  his  invention  illustrated  in 
these  drawings;  that  he  has  examined  D.  R.'s  Exhibits  1  and 
2,  and  believes  that  these  are  the  drawings  shown  to  him  at 
that  time ;  that  after  Mr.  D.  R.  disclosed  these  drawings  to  hitli, 
he  turned  him  over  to  L.  S.  K.,  who  was  associated  with  him 
at  that  time,  for  the  purpose  of  having  Mr.,  K.  investigate  and 
prepare  for  a  report  on  the  advisability  of  filing  patent  appli- 
cations on  D.  R.'s  invention;  that  he  has  fixed  this  date  of 
July  15,  1910,  by  an  entry  appearing  in  his  office  diary,  which 
is  the  regular  permanent  office  book  in  which  all  enrties  were 
made  showing  the  time  of  conferences  with  and  work  done 
for  clients;  that  the  entries  in  said  diary  are  in  chronological 
order,  and  that  in  said  diary  he  finds  an  entry  in  its  regular 
place,  according  to  date,  reading,  "July  15,  1910,  Mr.  G.  and 
Mr.  D.  R.  called  at  8:30  by  appointment";  that  he  has  ex- 
amined his  said  office  diary  and  finds  further  regular  entries 
therein  referring  to  D.  R.'s  invention  and  appearing  under 
the  dates  of  September  15,  1910;  October  11,  1910;  Octobei 
12,  1910;  October  13,  1910,  and  an  entry  of  October  17,  1910, 
reading,  "Mr.  M.  1  hr.  Dictating  letter  to  Mr.  G.  regarding 
D.  R.  invention" ;  that  he  has  examined  the  correspondence, 
"D.  R.'s  Exhibit  No.  11,  Correspondence  of  Mr.  M.  G.,"  and 
that  Mr.  G.'s  letter  of  June  29,  1910,  forming  a  part  of  said 
exhibit  and  which  was  received  at  the  time  written,  refers  to 
this  interview  which  was  had  on  July  15,  1910;  he  finds  the 
second  entry  in  his  office  diary  relating  to  D.  R.'s  invention 
appears  under  date  of  September  2,  1910,  and  reads,  "Mr.  K. 
2  hrs.  with  Mr.  D.  R.  on  Automatic  Telephone  Switch,"  which 
means  that  Mr.  K.  spent  two  hours  with  Mr.  D.  R.  that  day ; 
that  he  has  examined  the  correspondence,  "D.   R.'s  Exhibit 
No.  8,  Correspondence  Produced  by  D.  R.,"  and  finds  therein 
his  (M.'s)  letter  of  October  17,  1910,  written  to  M.  G.  at 
Sioux  City,  Iowa;  that  said  letter  was  written  by  him  and 
the  report  referred  to  therein  is  the  report  in  evidence  as 
"D.  R.'s  Exhibit  No.  7,  M.  &  M.'s  Report,"  which  report  was 
studied  by  him  at  the  time  the  said  letter  of  October  17,  1910, 
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was  written,  concurring  in  the  said  report  which  was  written 
by  L.  S.  K.,  under  M.'s  instructions;  that  he  has  read  the 
letter  of  October  19,  1910,  forming  a  part  of  D.  R.'s  Exhibit 
No.  8,  and  that  said  letter  was  written  by  him  (M.)  on  the 
date  appearing  therein,  that  is,  October  19,  1910;  that  at  the 
time  he  wrote  his  letter  of  October  17,  1910,  to  Mr.  G.,  ap- 
proving the  report,  he  read  the  report  and  considered  it  before 
writing  said  letter ;  and  that  he  has  no  interest  in  the  outcome 
of  this  interference. 


No.  2162. 

Certificate  of  Officer.  (1) 


-,  ss. 


I, ,  a  notary  public  within  and  for  the  county  of 

and  state  of [or  other  ofiScer,  as  the  case  may  be],  do 

hereby  certify  that  the  foregoing  deposition  of was  taken 

on  behalf  of in  pursuance  of  the  notice  hereto  annexed, 

before  me,  at ,  in  the  city  of  ■ ,  in  said  county,  on  the 

day  [or  days]   of  ;  that  said  witness  was  by  me 

duly  sworn  before  the  commencement  of  his  testimony;  that 
the  testimony  of  said  witness  was  written  out  by  myself  [or  by 

in  my  presence] ;  that  the  opposing  party,  ,  was 

present  [or  absent  or  represented  by  counsel]  during  the  taking 

of  said  testimony;  that  said  testimony  was  taken  at ,  and 

was  commenced  at o'clock on  the day  of , 

19 — ,  was  continued  pursuant  to  adjournment  on  the  • , 

(etc.)  and  was  concluded  on  the of  said  month;  that  the 

deposition  was  read  by,  or  to,  each  witness,  before  the  witness 
signed  the  same;  that  I  am  not  connected  by  blood  or  mar- 
riage with  either  of  said  parties,  nor  interested  directly  or  in- 
directly in  the  matter  in  controversy. 
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In  testimony  whereof  I  have  hereunto  set  my  hand  and 

affixed  my  seal  of  office  at ,  in  said  county,  this day 

of ,  19—.  . 

[Signature  of  justice  or  notary.] 


[Official  character.] 

(The  magistrate  will  then  append  to  the  deposition  the  notice 
under  which  it  was  taken,  and  will  seal  up  the  testimony  and 
direct  it  to  the  commissioner  of  patents,  placing  upon  the  en- 
velope a  certificate  in  substance  as  follows: 

I  hereby  certify  that  the  within  deposition  of [if  the 

package  contains  more  than  one  deposition  give  all  the  names] , 

relating  to  the  matter  of  interference  between and , 

was  taken,  sealed  up,  and'  addressed  to  the  commissioner  of 
patents  by  me  this day  of ,  19 — .) 


[Signature  of  justice  or  notary.] 


[Official  character.] 
(1)  This  certificate  should  follow  and  be  attached  to  the  deposition. 
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APPEALS  AND  PETITIONS. 
No.  2163. 

From  a  Principal  fixaminer  to  the  Examiners-in-Chief.(l) 

To  the  Commissioner  of  Patents : 

Sir:  I  hereby  appeal  to  the  examiners-in-chief  from  the 
decision  of  the  principal  examiner  in  the  matter  of  my  appli- 
cation for  letters  patent  for  an  improvement  in  ,  filed 

,  19 — ,  serial  number  ,  which  on  the  day  of 

,  19 — ,  was  rejected  the  second  time.    The  following  are 

the  points  of  the  decision  on  which  the  appeal  is  taken :  [Here 
follows  a  statement  of  the  points  on  which  the  appeal  is  taken.  ] 

Signed  at  ,  in  the  county  of ,  state  of ,  this 

day  of ,  19—. 

(1)  R.  S.,  Sec.  4909;  P.-  O.  Rules  1'33  tp  150. 


No.  2164. 

From  the  Examiner  in  Charge  of  Interferences  to  the 
Examiners-in-Chief. 

To  the  Commissioner  of  Patents : 

Sir:  I  hereby  appeal  to  the  examiners-in-chief  from  the 
decision  of  the  examiner  of  interferences  in  the  matter  of  the 
interference  between  my  applications   for  letters  patent  for 

improvement  in and  the  letters  patent  of ,  in  which 

priority  of  invention  was  awarded  to  said .  The  follow- 
ing are  assigned  as  reasons  of  appeal :  [Here  should  follow 
an  explicit  statement  of  alleged  errors  in  the  decision  of  the 
examiner  of  interferences.] 
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Signed  at ,  in  the  .county  of ,  state  of ,  this 

day  of ,  19—. 


No.  2165. 

From  the   Examiners-in-Chief  to  the   Commissioner  in   Ex 

Parte  Cases. 

To  the  Commissioner  of  Patents: 

Sir:  I  hereby  appeal  to  the  commissioner  in  person  from 
the  decisions  of  the  examiners-in-chief  in  the  matter  of  my 

application   for  letters  patent   for   an  improvement   in  . 

filed  " ,  19 — ,  serial  number .  The  following  are  as- 
signed as  reasons  of  appeal :  [Here  follow  the  reasons  as  in 
Form  — .] 

Signed  at  ,  in  the  county  of ,  state  of ,  this 

day  of ,  19—.  . 


No.  2166. 

From  the  Examiners-in-Chief  to  the  Commissioner  in 
Interference  Cases. 

To  the  Commissioner  of  Patents : 

Sir :    I  hereby  appeal  to  you  in  person  from  the  decision  of 

the  examiners-in-chief,  made  ,  19 — ,  in  the  interference 

between  my  application  for  letters  patent  for  improvement  in 
and  the  letters  patent  of  ,  in  which  priority  of  in- 
vention was  awarded  to  said  .  The  following  are  as- 
signed as  reasons  of  appeal.  [Here  should  follow  an  explicit 
statement  of  the-alleged  errors  in  the  decision  of  the  examiners- 
in-chief.'] 

Signed  at ,  in  the  county  of ,  and  state  of , 

this day  of ,  19 — . 
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No.  2167. 

Petition  from  a  Principal  Examiner  to  the   Commissioner. 


Serial  number  • 


In  the  United  States  Patent 
Office. 

Application  of .  J     ^"^J^'^t  °^  invention 

To  the  Commissioner  of  Patents: 

Your  petitioner  avers — 

First.  That  he  is  the  applicant  above  named. 

Second.  That  said  application  was  filed  on  the day  of 

^,19—- 

Third.  That  when  so  filed  said  application  contained 

claims. 

Fourth.  That  your  petitioner  was  informed  by  office  letter 

of  the ,  19 — ,  ( I )  that  his claim  was  rendered  vague 

and  indefinite  by  the  emplo)rment  of  the  words  " ,"  which 

words  should  be  erased;  (2)  that  his claim  was  met  by 

certain  references  which  were  given;  and  (3)  that  the  — ^ 
claim  was  mere  surplusage  and  should  be  eliminated. 

Fifth.  That  on  the day  of your  petitioner  filed 

an  amendment  so  eliminating  his claim,  and  accompanied 

such  amendment  with  a  communication  in  which  he  declined  to 
amend  such claim,  and  asked  for  another  action  there- 
on. 

Sixth.  That  your  petitioner  was  then  informed  by  office 
letter  of  the day  of that  the  former  requirement  re- 
lating to  claim would  be  adhered  to,  and  that  no  action 

would  be  had  on  the  merits  of  either  claim  until  said  amend- 
ment so  required  had  been  made. 

Wherefore  your  petitioner  requests  that  the  examiner  in 
charge  of  such  application  be  advised  that  such  amendment 

so  required  by  him  to  said claim  be  not  insisted  upon, 

and  directed  to  proceed  to  examine  both  said  remaining  claims 
upon  their  merits. 
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A  hearing  of  this  petition  is  desired  on  the day  of  ■ 

19—. 


Applicant. 
Attorney  for  Applicant. 


No.  2168. 

Petition  for  Copies  of  Rejected  and  Abandoned 
Applications.  (1) 

In  the  United  States  Patent. Office. 
To  the  Commissioner  of  Patents : 

The  petition  of ,  a  resident  of ,  in  the  county  of 

and  state  of ,  respectfully  shows : 


First.    That  on  the day  of ,  19 — ,  patent  No.  — ;— , 

issued  to  one . 

Second.  That  your  petitioner  is  informed  and  believes  that 

on  the  day  of  ,   19 — ,  said  patentee  filed  in  the 

United  States  patent  office  an  application  for  patent  for  im- 
provement in . 

Third.  That  your  petitioner  verily  believes  that  said  appli- 
cation has  not  been  prosecuted  during  the  past  two  years  and 
upward;  and  he  also  verily  believes  that  the  last  action  had 
therein  was  on  or  about  the day  of ,  19 — . 

Fourth.  That  said  application  has  therefore  become  and  now 
stands  abandoned. 

Fifth.    That  on  the day  of ,  19 — ,  said  patentee 

began  suit,  in  the  Circuit  Court  of  the  United  States  for  the 

Disrict  of  ,  against  your  petitioner,  which  suit  is 

based  upon  said  patent,  and  the  same  is  now  pending  and  un- 
determined. 

Sixth.  Your  petitioner  is  informed  and  believes  that  to  en- 
able him  to  prepare  and  conduct  his  defense  in  such  suit  it, is 
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material  and  necessary  that  he  be  allowed  access  to  and  copies 
of  the  files  of  such  abandoned  case. 

Seventh.  Your  petitioner  therefore  requests  that  he  or , 

in  his  behalf  and  as  his  attorney,  be  permitted  to  inspect  and 
be  furnished  copies  of  all  or  any  portion  of  such  case. 


,  Petitioner. 

,  ss.  By ,  His  Attorney. 

On  this day  of ,  19 — ,  before  me,  a  notary  public 

in  and  for  said  county  and  state,  personally  appeared ,  the 

above  named  attorney,  who,  being  by  me  duly  sworn,  deposes 
and  says  that  he  has  read  the  foregoing  petition  and  knows  its 
contents,  and  that  the  same  is  true,  except  as  to  the  matters 
therein  stated  on  information,  or  belief,  and  as  to  those  mat- 
ters he  believes  it  to  be  true. 


Notary  Public. 

(1)  A  copy  of  this  petition  must  be  served  upon  the  applicant  named  in 
the  abandoned  application  or  upon  his  attorney  of  record. 


No.  2169. 

Preliminary  Statement  of  Domestic  Inventor   (i). 

In  the  United  States  Patent  Office. 


vs. 


Interference  in  the  United  States  Patent  Office. 
Preliminary  statement  of . 

of ,  in  the  county  of ,  and  state  of  - 


being  duly  sworn  [or  affirmed],  doth  depose  and  say  that  he 
is  a  party  to  the  interference  declared  by  the  commissioner 

of  patents,  ,  19 — ,  between 's  application  for  letters 

patent,  filed 19 — ,  serial  number ,  and  the  patent  to 

,  granted ,  19 — ,  numbered  ,  for  a ;  that 

he  conceived  the  invention  set  forth  in  the  declaration  of  inter- 
ference ( I )  on  or  about  the day  of ,  19 — ;  that  on  or 

about  the day  of ,  19: — ,  he  first  made  drawings  of 

the  invention  \_if  he  has  not  made  a  drawing,  then  he  should 
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say  that  no  drawing  of  the  invention  in  issue  has  been  nmde] ; 
that  on  or  about  the  day  of  ,  19 — ,  he  first  ex- 
plained the  invention  to  others;  that  he  first  embodied  his 
invention  in  a  full-sized  machine,  which  was  completed  about 

the day  of ,  19 — ,  and  that  on  the day  of , 

19 — ,  the  said  machine  was  first  successfully  operated,  in  the 

town  of ,  county  of ,  and  state  of ,  and  that  he 

has  since  continued  to  use  the  same,  and  that  he  has  manu- 
factured others  for  use  and  sale  to  the  following  extent,  viz: 
\lf  he  has  not  embodied  the  invention  in  a  full-sized  machine, 
he  should  so  state,  and  if  he  has  embodied  it,  btlt  has  not  used 
it,  he  should  so  state.] 

Subscribed  and  sworn  to  before  me  this day  of , 

19—  , 

[Signature  of  justice  or  notary.] 


[OfiBcial  character..] 

(1)  If  the  party  has  doubts  as  to  whether  the  matter  of  his  applica- 
tion is  properly  involved  in  the  issue  as  declared,  then  in  lieu  of 
the  terms  "the  invention  set  forth  in  the  declaration  of  interference," 
he  may  sky  "the  invention  contained  in  the  claims  of  my  application 
(or  patent)  declared  to  be  involved  in  this  interference,"  and  should 
specify  such  claims  by  number. 


VS. 


No.  2170. 

Preliminary  Statement  of  Foreign  Inventor.  (1) 

In  the  United  States  Patent  Office. 

'  Preliminary  Statement  of . 


Interference  in  United  States  Patent  Office. 


,  of  London,  in  the  county  of  Middlesex,   England, 

being  duly  sworn,  doth  depose  and  say  that  he  is  a  party  to 

the  interference  declared  by  the  commissioner  of  patents, , 

19 — ,  between  his  application  for  patent,  filed  ,   19 — , 
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serial  number  ,  and  the  patent  of  ,  granted  , 


19 — ,  No.  for  an  improvement  in ;  that  he  made 

the  invention  set  forth  in  the  declaration  of  interference,  ( i ) 
being  at  that  time  in  England ;  that  patents  for  such  invention 
were  applied  for  and  obtained  as  follows: 

Application  filed  in  Great  Britain, ,  19 — ,  patent  dated 

-^ — ,  19 — ,  No. ;  published  the day  of ,  19 — , 

and  sealed  the day  of ,   19 — ;  application  filed  in 

France ,  19 — ,  patent  dated ,  19 — ,  No.  ;  pub- 
lished the  day  of ,  19 — ,  and  sealed  the day 

of ,  19 — .     [7/  a  patent  has  not  been  obtained  in  any 

country  it  should  be  so  stated.'] 

That  such  invention  was  fully  described  in  a  magazine  pub- 
lished at ,  on  the day  of ,  19 — ,  by ,  en- 
titled    (see  page  of such  magazine),  and  in  the  fol- 
lowing newspapers:  ,  of ,  19 — ;  ,  published  at 

,  on ,  19 — .     [//  the  invention  was  never  described 

in  a  printed  publication  it  should  be  so  stated.] 

The  knowledge  of  such  invention  was  introduced  into  the 

United  States  under  the  following  circumstance:     On  , 

19 — :,  the  said wrote  a  letter  to ,  residing  at , 

state  of ,  describing  such  invention  and  soliciting  his  serv- 
ices in  procuring  a  patent  therefor  in  the  United  States.  This 
letter  he  is  informed  and  believes,  was  received  by  the  said 

on ,  19 — .    Also  on ,  19 — ,  he  wrote  a  letter  to 

the  firm  of ,  of ,  state  of ,  describing  such  in- 
vention and  requesting  their  assistance  in  manufacturing  and 
putting  it  on  the  market,  which  letter,  he  is  informed  and  be- 
lieves, was  received  by  them  on ,  19 — .     Such  invention 

was  manufactured  by  such  firm  and  described  in  their  trade 
circulars,  as  he  is  informed  and  verily  believes,  on  or  about  the 
. day  of ,  19 — .  [//  the  invention  has  not  been  intro- 
duced into  the  United  States  otherwise  than  by  the  application 
papers,  it  should  be  so  stated,  and  the  date  at  which  such 
papers  were  received  in  the  United  States  alleged.] 
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Subscribed  and  sworn  to  before  me  this day  of 

19—.  


[Signature  of  justice  or  notary.] 


[Official  character.] 

(1)  If  the  party  has  doubts  as  to  whether  the  matter  of  his  applica- 
tion is  properly  involved  in  the  issue  as  declared,  then  in  lieu  of 
the  terms  "the  invention  set  forth  in  the  declaration  of  interference," 
he  may  say  "the  invention  contained  in  the  claims  of  my  application 
(or  patent)  declared  to  be  involved  in  this  interference,"  and  should 
specify  such  claims  by  number. 


No.  2171. 

Notice  of  Interference  No.  33832.(1) 

In  the  United  States  Patent  Office. 

Before  the  Examiner  of  Interferences. 

Department  of  Interior. 

United  States  Patent  Office. 

Washington,  D.  C,  Oct.  10,  1911. 
Charles  T.  Coe, 
c|o  A.  N., 

132  Nassau  St., 

New  York,  N.  Y. 

Interference  No.  33832 
Please  find  below  a  copy  of  a  communication  from  the 
Examiner  concerning  your  application  No.  631105,  filed  June 
3,  1911,  for  Blowers  for  Boilers. 

Very  respectfully, 

E.  B.  Moore, 
Commissioner  of  Patents. 

Your  case,  above  referred  to,  is  adjudged  to  interfere  with 
others,  hereafter  specified,  and  the  question  of  priority  will 
be  determined  in  conformity  with  the  Rules. 

The  statement  demanded  by  Rule  110.  must  be  sealed  up 
and  filed  on  or  before  the  13th  of  November,  1911,  with  the 


APPEALS  AND  PETITIONS. 


3513 


subject  to  the  invention,  and  name  of  party  filing  it,  endorsed 
on  the  envelope : 

The  subject  matter  involved  in  the  interference  is : 

Count  1.  In  a  soot  blower  for  water  tube  boilers  having 
inclined  tubes,  a  set  of  nozzles  arranged  one  above  the  other 
in  vertical  series,  and  means  for  causing  said  nozzles  to  fol- 
low the  direction  of  the  tubes,  whereby  said  nozzles  swing  in 
planes  oblique  to  the  said  vertical  series  arrangement  thereof, 
there  being  a  vertical  supply  pipe  to  which  said  nozzles  are 
suitably  connected. 

Count  2.  In  a  soot  blower  for  water  tube  boilers  having 
inclined  tubes,  a  set  of  nozzles  arranged  one  above  the  other 
in  vertical  series,  and  means  for  causing  said  nozzles  to  fol- 
low the  direction  of  the  tubes,  whereby  said  nozzles  swing  in 
planes  oblique  to  the  said  vertical  series  arrangement  thereof, 
there  being  a  wall  for  enclosing  said  boiler  having  a  vertical 
opening  in  one  side  thereof  and  a  vertical  supply  pipe  dis- 
posed at  said  opening,  suitably  connected  with  said  nozzles. 

Count  3.  In  a  soot  blower  for  water  tube  boilers  having 
inclined  tubes,  a  set  of  nozzles  arranged  one  above  the  other 
in  vertical  series,  and  means  for  causing  said  nozzles  to  fol- 
low the  direction  of  the  tubes,  whereby  said  nozzles  swing  in 
planes  oblique  to  the  said  vertical  series  arrangement  thereof, 
and  means  for  moving  the  said  nozzles  toward  and  away  from 
the  boiler. 

Count  4.  In  a  soot  blower  for  water  tube  boilers  having 
inclined  tubes,  a  vertical  header,  a  set  of  movable  nozzles  for 
said  vertical  header,  arranged  one  above  the  other,  and  means 
for  .causing  said  nozzles  to  follow  the  direction  of  the  tubes, 
whereby  said  nozzles  swing  in  planes  oblique  to  the  said  ver- 
tical header. 

The  interference  involves  your  application  above  identified 
and, 

An  application  for  Blowers  for  Water  Tube  Boilers,  filed 
by  Harry  A.  Higgins,  c|o  Diamond  Power  Specialty  Co., 
Detroit,   Mich.,  whose  attorneys  are  Barthel  &  Barthel,  37 
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West  Congress  St.,  Detroit,  Mich.,  and  whose  assignee  is  the 
Diamond  Power  Specialty  Co.,  of  Detroit,  Mich.,  and 

An  application  for  water  tube  soot  blowers,  filed  by  Gideon 
Pillow  Brown,  1316  Fisher  Building,  Chicago,  111.,  whose  attor- 
neys are  Bulkley  and  Durand,  Fisher  Building,  Chicago,  111. 

The  relation  of  the  counts  of  the  interference  to  the  claims 
of  the  respective  parties  is  as  follows : 

Counts  Coe    Bayer  &  Brown  Higgins  Brown 

1  16                   5                   10  9 

2  17                   6                   11  10 

3  18                   7                   12  -11 

4  19                   8                   13  12 

(1)  From  the  record  in   Brown  v.  Coe,  44  App.  D.   C.  455. 


No.  2172. 

Motion  to  Extend  Time  for  Filing  Preliminary  Statement.  (1) 

(Entitle  in  the  United  States  Patent  Office,  before  the  Examiner  of 
Interferences,  and  give  Style  and  Interference  Number.) 

A.  B.,  one  of  the  parties  to  the  above  entitled  interference 
by  R.  S.,  his  attorney,  moves  that  the  time  for  filing  his  pre- 
liminary statement  herein  be  extended  for  fifteen  days  after 
the  25th  of  September,  1919,  the  date  hereinbefore  fixed,  and 
presents  the  following  as  his  reasons  for  asking  said  exten- 
sion, to-wit:     [Here  state  reasons  in  detail.l 

R.  S., 
Attorney  for  A.  B. 

Notice  of  the  above  motion  is  hereby  acknowledged  at , 

,  on  this  22d  day  of  September,  1919. 


M.  N., 
Attorney  for  [other  party]. 

(!)■  See  P.  O.  Rule  104.    For  interferences  generally  see  P.  O.  Rules 
93  to  132  inclusive. 
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No.  2173. 

Motion  to  Amend  Preliminary  Statement.  (1) 

(Entitle  in  the  United  States  Patent  Office,  before  the  Examiner  of 
Interferences,  and  give  Style  and  Interference  Number.) 

A.  B.,  party  to  the  above  mentioned  interference,  by  his 
attorney,  R.  S.,  moves  the  examiner  for  permission  to  amend 
his  preliminary  statement  on  account  of  material  errors  therein 
inserted  through  inadvertence  or  mistake,  and  presents  here- 
with a  complete  corrected  preliminary  statement  in  that  behalf, 
and  the  affidavit  of  X.  T.  in  which  are  set  forth  the  reasons 
for  the  offered  amendment;  the  reasons  upon  which  permis- 
sion to  amend  is  prayed  are  as  follows :  [Here  set  forth  the 
reasons.] 

The  examiner  is  also  hereby  moved  to  stay  all  proceedings 
in  this  interference  until  said  motion  can  be  determined. 

R.  S., 
Attorney  for  A.  B. 

[Acknowledgment  of  service,  or  other  proof  thereof.] 

(1)  See  P.  O.  Rules  113  and  153.  Notice  of  hearing  thereon  should 
be  given  in  the  usual  way. 


2173a. 

Amended  Preliminary  Statement  of  G.  H.  G.  (1) 

[Caption  and  venue.] 

State  of  Pennsylvania,  )  ^^ 
County  of  AUengheny.  ) 

G.  H.  G.,  of  1200  Macon  Street,  Swissvale,  in  the  county 
of  Allegheny  and  state  of  Pennsylvania,  being  duly  sworn, 
deposes  and  says  that  he,  jointly  with  L.  C.,  is  a  party  to  the 
above-entitled  interference,  and  he  further  deposes  and  says, 
as  follows: 

(a)  That  the  subject-matter  of  the  issue  was  conceived 
by  them  between  April  28,  1915,  and  July  22,  1915; 
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(b)  That  the  first  drawing  illustrating  the  subject-matter 
of  the  issue  was  made  between  July  22d  and  August  10,  1915, 
and  that  the  first  written  description  thereof  was  made  on  or 
about  September  24,  1915; 

(c)  That  the  invention  was  disclosed  to  others  between 
July  22d  and  August  10,  1915; 

(d)  That  the  invention  was  reduced  to  practice  between 
December  23,  19-15,  and  March  19,  1916; 

(e)  That  the  invention  has  not  gone  into  extensive  com- 
mercial use; 

(f)  That  no  application  covering  the  same  invention  was 
filed  in  any  country  foreign  to  the  United  States  within  twelve 
months  prior  to  May  3,  1916.  G.  H.  G. 

Sworn  to  and  subscribed  before  me  this  31st  day  of  May, 
1918.  B.  B.  H., 

Notary  Public. 

( 1 )  This  being  a  joint  invention  the  other  inyentor  also  makes  an 
amended  preliminary  statement  identical  with  this  one. 


No.  2174. 

Motion  to  Dissolve  Interference.  (1) 

(Entitle  in  the  United  States  Patent  Office,  before  the  Examiner  of 
Interferences,  and  give  Style  and  Interference  Number.) 

A.  B.,  party  to  the  above  entitled  interference,  by  his  attor- 
ney, M.  K.,  moves  to  dissolve  the  said  interference  upon  the 
following  grounds : 

(a)  There  has  been  such  informality  in  declaring  the  inter- 
ference that  it  will  preculde  the  proper  determination  of  the 
question  of  priority  of  invention,  and  in  support  hereof  it  will 
be  shown  that  [here  state  the  informality  in  detail]. 

(b)  The  counts  [mention  the  numbers]  do  not  embody 
subject  matter  having  patentable  novelty,  for  the  following 
reasons:     [Here  set  forth  the  reasons  in  detail.] 
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(c)     The  party   [mmie  him]   has  no  right  to  make  the 

claims  comprehended  by  counts  [mention  the  numbers],  for 

the  reasons  that  [here  set  forth  the  reasons  in  detail]. 

M.  K., 

Attorney  for  A.  B. 

(l)  See  P.  O.  Rules  122,  1S3  and  154,  dealing  with  this  motion  and 
proof  of  the  service  thereof. 


No.  2175. 

Appeal  to  the  Examiners-in-Chief  from  the  Examiner  of 
Interference.  (1) 

In  the  United  States  Patent  Office. 
Thomas  S.  Waller 

vs. 
Charles  T.  Coe  )■  Interference  No.  33,832. 

vs. 
Gideon  P.  Brown. 
Hon.  Commissioner  of  Patents. 

Sir :  Novi'".  comes  Charles  T.  Coe  by  his  attorneys  and  ap- 
peals to  the  Examiners-in-Chief  from  the  decision  of  the  Ex- 
examiners  of  Interferences  in  the  above  entitled  cause  awarding 
priority  of  invention  to  Gideon  P.  Brown  for  the  following 
reasons ; 

1.  The  Examiner  of  Interferences  erred  in  awarding  pri- 
ority of  invention  of  the  subject  matter  of  the  interference  to 
Gideon  P.  Brown. 

2.  The  Examiner  of  Interferences  erred  in  not  awarding 
priority  of  invention  of  the  subject  matter  of  this  interference 
to  the  appellant  Charles  T.  Coe. 

3.  The  Examiner  of  Interferences  erred  in  holding  that 
the  form  of  device  shown  by  the  appellant  in  Figs.  1  to  3  of 
his  application  Serial  No.  631,105,  has  no  means  for  causing 
the  nozzles  to  move  in  paths  specified  in  each  count  of  the 
issues  of  this  interference. 

4.  The  Examiner  of  Interferences  erred  in  holding  that 
the  party  Brown  has  a  right  to  make  the  claims  corresponding 
to  the  counts  in  the  issue  in  this  interference. 
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5.  The  Examiner  of  Interferences  erred  in  holding  that 
this  appellant  Coe  has  no  right  to  make  the  claims  correspond- 
ing to  count  3  of  this  issue. 

6.  The  Examiner  of  Interferences  erred  in  holding  that 
the  Coe  structure  and  installation  at  the  Worthington  Pump 
Works  as  illustrated,  for  example,  in  Exhibits  0-1,  0-2,  0-3, 
0-4,  0-5  and  0-6,  did  not  embody  means  for  causing  the  nozzles 
to  follow  the  direction  of  the  tubes  as  called  for  by  the  counts 
'in  this  interference. 

7.  The  Examiner  of  Interferences  erred  in  holding  that 
the  structure  constituting  the  Worthington  plant  installation 
as  disclosed  in  Exhibis  0-1,  0-2,  0-3,  0-4,  0-5  and  0-6  did  not 
include  means  for  moving  the  nozzles  toward  and  away  from 
the  boiler  as  called  in  count  3  of  the  issue. 

8.  The  Examiner  of  Interferences  erred  in  holdnig  that 
the  blower  installed  and  operated  at  the  Worthington  Pump 
Works  as  illustrated  in  Exhibits  0-1,  0-2,  0-3,  0-4,  0-5,  and 
0-6  was  not  an  embodiment  of  the  structure  called  for  by  the 
counts  of  this  interference. 

Respectfully  submitted, 

Charles  T.  Coe, 

By  A.  N., 
Attorney  for  Coe. 
(1)  From  the  record  in  Coe  v.  Brown,  44  App.  D.  C.  455. 


No.  2176. 

Assignment  of  Errors  on  Appeal.  (1) 
In  the  United  States  Patent  Office. 

Thomas  S.  Waller 

vs. 
Charles  T.  Coe, 

vs. 
Gideon  P.  Brown. 

Hon.  Commissioner  of  Patents. 

Sir:    Now  comes  Charles  T.  Coe,  one  of  the  parties  in  the 
above  entitled  interference  and  appeals  from  the  decision  of 
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APPEALS  AND  PETITIONS.  3519 

the  Examiner-in-Chief  herein  to  the  Commissioner  in  person 
from  the  decision  awarding  priority  of  invention  to  the  party 
Brown  and  the  party  Coe  bases  his  appeal  on  the  following 
reasons : 

1.  The  Examiners-in-Chief  erred  in  holding  that  Coe's 
construction  built  and  tested  in  1909,  and  1910,  and  the  con- 
struction shown  in  Figs.  1,  2  and  3  of  the  Coe  application  in 
interference,  do  not  answer  to  the  counts. 

2.  The  Examiners-in-Chief  erred  in  failing  to  hold  that 
the  counts  as  drawn  are  not  satisfied  by  the  constructions  pro- 
duced by  Coe  in  1909  and  early  in  1910,  and  disclosed  by 
Figs.  1,  2  and  3  of  the  Coe  application. 

3.  The  Examiners-in-Chief  erred  in  failing  to  hold  that 
Coe  had  a  complete  reduction  to  practice  of  a  structure  em- 
bodying the  counts  in  this  interference  prior  to  the  party 
Brown's  filing  date. 

4.  The  Examiners-in-Chief  erred  in  failing  to  award  pri- 
ority of  invention  to  the  party  Coe. 

5.  The  Examiners-in-Chief  erred  in  awarding  priority  of 
invention  to  the  party  Brown  herein. 

6.  The  Examiners-in-Chief  erred  in  failing  on  their  own 
motion  to  entertain  the  question  of  the  right  of  the  party 
Brown  to  make  the  claims. 

7.  The  Examine"rs-in-Chief  erred  in  failing  to  hold  that 
Brown  had  no  right  to  make  claims  corresponding  to  the 
counts. 

Wherefore  the  party  Coe  brings  this  his  appeal  and  respect- 
fully urges  that  upon  consideration  thereof,  the  decision  of 
the  Examiners-in-Chief  be  set  aside  and  submits  that  priority 
of  invention  should  be  properly  awarded  to  him. 

Respectfully  submitted, 

A.  N., 
Attorney  for  Coe. 

(1)  From  Coe  v.  Brown,  44  App.  D.  C.  455. 
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No.  2177. 

Petition  for  Rehearing.  (1) 

In  the  United  States  Patent  Office. 

Charles  T.  Coe         ^ 

vs.  ^  Interference  No.  33,832. 

Gideon  P.  Brown.    ) 

Hon.  Commissioner  of  Patents. 

Sir:  And  now  comes  the  party  Charles  T.  Coe,  and  re- 
spectfully petitions  and  prays  that  your  Honor  grant  him  a 
rehearing  on  the  merits  of  the  above  entitled  cause. 

The  following  represent  the  reasons  which  we  respectfully 
advance  for  requesting  a  rehearing. 

REASONS. 

In  the  interfering  structures,  there  are  manifestly  clearly 
illustrated  and  described  devices  for  accomplishing  the  same 
purposes,  namely  that  of  the  removal  of  accumulations  from 
the  surfaces  of  the  inclined  water  tube  boilers  of  the  so-called 
Babcock  and  Wilcox  types.  In  both  cases,  the  means  em- 
ployed are  generally  the  same,  namely  a  header  or  stand-pipe 
having  proj^ecting  therefrom  a  series  of  ijozzles,  the  discharge 
end  of  the  nozzles  being  positioned  on  a  plane  between  adja- 
cent sets  of  water  tubes.  Both  cases  show  the  means  for 
moving  the  nozzles  inward  and  outward  and  in  both  instances 
a  handle  is  employed,  /'  of  Brown,  and  97  of  Coe,  for  turning 
the  header  or  standpipe  for  the  purpose  of  changing  the  direc- 
tion of  discharge  of  the'  nozzle  between  the  different  layers 
of  water  tubes. 

Both  parties  appreciate  the  necessity  of  having  the  nozzles 
move  parallel  with  the  tubes  during  their  swinging  action, 
ajid  both  parties  accomplish  this  means  by  associating  the 
blower  with  an  inclined  part  or  surface.  In  the  Brown  con- 
struction your  Honor  will  observe,  by  reference  to  Figures  1 
and  3,  this  inclined  guide  or  surface  is  represented  by  a  mem- 
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ber  /6,  shown  in  plan  view  in  Figure  3.  This  member  is 
mounted  on  the  surface  wall  and  is  a  member  independent  of 
the  blower  itself.  It  is  in  the  form  of  a  metal  box  having  the 
inclined  grooves,  which  are  clearly  shown  in  Fig.  2.  From 
the  lower  end  of  the  pipe  or  header,  there  is  projected  laterally 
pins  f2,  one  being  directed  as  your  Honor  will  observe  towards 
the  furnace  and  engages  the  inclined  wlal  f2>,  so  that  upon  the 
turning  of  the  header  or  pipe  e,  the  pin  will  engage-  the  guide 
and  thereby  move  the  blower  up  or  down,  according  to  the 
direction  of  rotation.  In  the  Coe  structure,  especially  as 
represented  in  Fig.  5,  by  moving  the  handle  97,  the  pipe  96 
can  be  raised  or  lowered,  according  to  the  inclination  of  the 
guides  105  and  106,  which  would  swing  the  nozzles  parallel 
with  the  water  tubes.  Now  in  the  reduction  to  practice 
proven  to  have  been  made  by  Mr.  Coe  the  latter  part  of  1909, 
applied  to  the  Babcock  and  Wilcox  'boilers  at  the  Worthington 
Pump  Company's  works  at  Harrison,  N.  J.,  substantially  the 
same  thought  was  expressed,  with  the  variation  only  that 
instead  of  having  outside  guides  105  and  106,  or  one  similar 
to  the  guide  /4,  the  inclined  -tubes  71  of  Fig.  5  of  the  Coe 
drawings  were  employed.  Your  Honor  should  bear  in  mind 
that  it  was  but  the  first  line  of  tubes  used  in  lieu  of  the  guides 
105-106,  which  were  employed  in  this  early  construction.  In 
a  water  tube  boiler  of  the  Babcock  and  Wilcox  type,  there 
would  probably  be  from  seventy-five  to  one  hundred  tubes  in 
a  layer  or  set,  and  it  was  only  the  first  tube  of  the  set  that 
was  employed  by  Mr.  Coe  for  his  guiding  purposes  in  the 
earlier  reduction  to  practice. 

The  claims  of  the  interference  simply  recite  that  the 
"blower"  was  "for  water  tube  boilers  having  inclined  tubes" 
^nd  that  certainly  was  exactly  what  Coe  produced  in  his  first 
reduction  to  practice.  Then  in  addition  the  claims  required 
that  some  "means"  must  be  present  in  the  structure  for  "caus- 
ing said  nozzles  to  follow  the  direction  of  the  tubes."  The 
means  employed  by  Brown  were  exterior.  The  means  shown 
in  the  modified  form  of  Coe  are  shown  exterior  of  the  furnace, 
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while  the  first  reduction  to  practice  of  Coe  was  interior  of  the 
furnace  and  was  represented  by  the  first  or  foremost  water 
tubes.  These  foremost  tubes  certainly  represent  "means  for 
causing  the  nozzles  to  follow  the  direction  of  the  tubes"  and 
the  evidence  shows  that  the  device  was  certainly  effective  and 
is  in  us  today. 

In  Kenny  Mfg.  Co.  v.  J.  L.  Mott  Iron  Works,  F.  R.  137. 
page  431,  it  was  held: 

"If  the  claim  shows  a  combination  of  parts  forming  a  work- 
able device  when  attached  to  a  structure  for  which  it  is  evi- 
dently intended,  it  is  enough." 

It  is  thought  therefore  that  a  fair  construction  of  the  claims 
should  justify  the  inclusion  of  the  earlier  Coe  reduction  to 
practice.  It  is,  as  has  been  repeatedly  held,  the  practice  to 
give  a  claim  the  broadest  possible  construction  compatible  with 
the  invention  that  has  been  made.  See  Miel  v.  Young,  1907 
C.  D.  561,  Court  of  Appeals.  Seemingly  if  the  prior  art  had 
disclosed  the  utilization  of  the  first  line  of  tubes  for  the  guides 
there  would.be  some  question  possibly  as  to  the  patentability 
of  a  structure  which  utilized  an  exterior  guide  in  lieu  of  said 
tube.  The  invention  is  broadly  new  and  the  "all  including 
term  means"  should  very  properly,  we  submit,  include  not 
only  an  external,  but  an  internal  guide. 

These  matters  can  be  exemplified  by  physical  exhibits,  if 
your  Honor  will  grant  this  petition.  Again,  if  there  is  any 
means  other  than  the  guide  above  referred  to  for  effecting 
the  adjustment,  it  is  the  handle,  and  that  handle  is  found  in 
both  cases.  This  was  suggested  at  the  hearing  by  your  Honor, 
who  illustrated  the  act  with  a  pencil  held  between  the  fingers. 

In  view  of  the  above,  it  is  earnestly  asked  that  a  rehearing 
be  accorded  the  party  Coe. 

July  21,  1915. 

Respectfully, 

B.  &  M., 
For  Coe. 
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No.  2178. 

Notice  of  Appeal  from  Decision  of  Commissioner.  (1) 

Interference  No.  33,832,  Paper  No.  128. 
In  the  United  States  Patent  Office. 

Charles  T.  Coe     ) 

vs.  V  Interference  No.  33,832. 

G.  P.  Brown         ) 

Hon.  Commissioner  of  Patents. 

Sir:  And  now  comes  Charles  T.  Coe,  by  B.  &  M.,  his  at- 
torneys, and  gives  notice  to  the  Commissioner  of  Patents  of 
his  appeal  from  a  decision  of  the  Commissioner  of  Patents 
rendered  on  or  about  the  29th  day  of  June,  1915,  awarding 
priority  of  invention  to  G.  P.  Brown,  in  the  above  entitled 
cause,  and  assigns  as  his  reasons  for  the  appeal  the  following : 

1.  The  Commissioner  of  Patents  erred  in  awarding  priority 
to  the  contestant  Brown  in  view  of  the  proven  prior  reduction 
to  practice  of  the  party  Coe. 

2.  The  Commissioner  of  Patents  erred  in  narrowly  con- 
struing the  issues. 

3.  The  invention  is  broadly  new  and  the  construction 
proven  to  have  been  made  by  Coe  and  reduced  to  practice  by 
him  at  the  Worthington  Pump  Company's  works  at  Harrison, 
N.  J.,  the  latter  part  of  1909,  represents  an  embodiment  of 
the  invention  of  all  of  the  issues  and  the  Commissioner  of 
Patents  erred  in  not  according  Coe  the  benefit  of  this  date  as 
a  reduction  to  practice  of  the  invention  of  the  issues. 

4.  The  Commissioner  of  Patents  erred  in  not  holding  and 
deciding  that  the  outermost  tubes  of  the  boiler  were  not  the 
"means  for  causing  said  nozzles  to  follow  the  direction  of 
the  tubes"   (the  remaining  tubes). 

5.  The  Commissioner  of  Patents  erred  in  holding  and  de- 
ciding that  there  was  no  such  device  disclosed  in  the  Coe 
reduction  as  would  correspond  to  means  for  causing  the  noz- 
zles to  follow  the  direction  of  the  tubes  when  power  is  applied. 
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6.  The  Commissioner  of  Patents  erred  in  construing  the 
claims  as  not  to  be  readable  on  the  construction  wherein  the 
"all  inclusive  means"  would  include  a  handle  for  operating 
the  nozzle,  a  handle  plus  any  guide,  and  any  means  for  moving 
the  nozzles  plus  a  guide,  irrespective  of  the  location  of  the 
guide. 

7.  The  Commissioner  of  Patents  erred  in  failing  to  follow 
the  practice  as  announced  by  this  court  in  the  case  of  Kirby  v. 
Clements,  decided  May  28,  1915;  Miel  v.  Young,  29  App. 
D.  C.  481;  Lindmark  v.  Hodgkins,  31  App.  D.  C.'  612,  and 
in  view  of  the  practice  established  by  the  court  it  was  the 
Commissioner's  duty  to  "give  to  claims  the  broadest  interpre- 
tation which  they  will  reasonably  support." 

8.  The  Commissioner  of  Patents  erred  in  not  awarding 
priority  to  Coe  in  view  of  the  facts  of  record. 

Very  respectfully, 

Charles  T.  Coe, 

By  B.  &  M., 
Associate  Attorneys. 
(1)  From  the  record  in  Brown  v.  Coe,  44  App.  D.  C.  4'S'S. 


No.  2179. 

Affidavit  of  Applicant  Carrying  Date  of  Invention  Back  of 

Reference.(l) 

In  the  United  States  Patent  Office. 

In  the  matter  of  the  application  of^ 
A.  B.  C.  for  a  patent  for  an  im- 
provement in  columns  for  build- 
ing construction,  filed  December 
5,  1905,  Serial  No.  290,427. 

State  of  New  York, 


,  Before   the    Examiner. 
No.  232. 


ss 
City  and  County  of  New  York. 


A.  B.  C,  being  duly  sworn,  deposes  and  says: 

I  am  the  applicant  named  herein. 

In  this  application  I  have  made  two  claims,  as  follows: 


APPEALS  AND  PETITIONS.  3525 

1.  A  column  comprising  a  hollow  casing,  a  cap  seated  on 
the  same,  the  cap  and  casing  being  of  substantially  identical 
external  contour  and  a  filling  within  the  casing  adapting  the 
column  to  resist  crushing  strains. 

2.  A  column  comprising  a  holow  casing,  a  hollow  cap 
seated  thereon  and  extending  above  the  same  and  having  a 
reduced  neck  extending  into  the  casing,  the  cap  and  casing 
being  of  substantially  identical  external  contour  and  the  filling 
in  said  casing  and  cap  adapting  the  column  to  resist  crushing 
strains. 

That  the  invention  set  forth  in  the  foregoing  claims  was 
completed  by  me  prior  to  October  23,  1905. 

That  prior  to  October  23,  1905,  I  disclosed  by  means  of 
sketches  and  oral  description  the  said  invention  to  others, 
including  J.  J.  T.,  of  New  York,  who,  at  the  time  of  such 
disclosures,  namely,  prior  to  October  23,  1905,  was  a  drafts- 
man in  the  emply  of  The  New  York  Fireproof  Column  Com- 
pany, of  which  I  am  president. 

That  prior  to  October  23,  1905,  the  aforesaid  J,  J.  T.  made 
for  me,  or  rather  for  the  company  aforesaid,  under  my  direc- 
tion and  in  accordance  with  my  instructions  and  the  informa- 
tion given  him,  drawings  of  the  columns  invented  by  me  and 
embodying  the  subject  matter  of  the  claims  hereinbefore 
quoted,  and  that  the  photographic  copy  attached  hereto  and 
marked  "Exhibit  A"  is  a  true  photographic  copy  of  a  draw- 
ing which  was  made,  prior  to  October  23,  1905,  by  the  said 
J.  J.  T.,  for  me.  or  the  aforesaid  New  York  Fireproof  Com- 
pany from  information  furnished  by  me. 

That  prior  to  October  23,  1905,  the  invention  embraced  in 
the  aforesaid  claims  was  also  disclosed  to  other  person  or 
persons,  to-wit,  C.  C.  W.,  who  also  was  an  employe  of  The 
New  York  Fireproof  Column  Company,  and  that  said  dis- 
closure was  made  by  means  of  drawings  and  oral  description. 

That  the  photographic  copy  of  the  drawing  attached  hereto 
marked  "Exhibit  A"  and  made  as  aforesaid  prior  to  October 
23,    1900,   correctly  represents  the  column  which  I  had  in- 
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vented  and  disclosed  to  Tresidder  and  Warren  prior  to  Octo- 
ber 23,  1905,  as  aforesaid. 

I  further  say  that  I  do  not  know  and  do  not  believe  that 
the  invention  which  is  the  subject  mater  of  the  claims  of  my 
applicaion  above  referred  to  has  been  in  public  use  or  on  sale 
in  this  country  or  patented  or  described  in  any  printed  publi- 
cation in  this  or  any  foreign  country  for  more  than  two  years 
prior  to  my  said  application,  and  that  I  have  never  abandoned 
the  invention. 

A.  B.  C 

Sworn  to  before  me  at  the  city  of  New  York,  county  of 
New  York  and  state  of  New  York,  this  19th  day-of  July,  1906. 

T.  M., 
[Notarial  seal.]  Notary  Public,  New  York  County. 

(i)  P.  O.  Rule  75. 


No.  2180. 

■Supporting  Affidavit  (See  No.  2179). 

State  of  New  York, 


,  ss. 
City  and  County  of  New  York. 

C.  C.  W.,  of  Brooklyn,  Kings  county,  New  York,  being 
duly  sworn,  deposes  and  says,  as  follows : 

Prior  to  October  23,  1905,  I  was  an  employe  of  The  New 
York  Fireproof  Column  Company,  of  New  York  city.  New 
York; 

I  am  well  acquainted  with  A.  B.  C,  the  president  of  the 
company  aforesaid,  and  I  am  also  acquainted  with  J.  J.  T., 
of  New  York  city,  and  aver  that  the  said  J.  J.  T.,  at  the  time 
prior  to  October  23,  1905,  was  a  draftsman  in  the  employ  of 
The  New  York  Fireproof  Company  aforesaid. 

Prior  to  October  23,  1905,  said  A.  B.  C.  disclosed  to  me  by 
means  of  drawings  and  oral  descripiton,  a  certain  improve- 
ment which  he  had  invented  in  fireproof  columns  and  which 
embraced  a  hollow  casing  provided  with  a  cap  which  was 
seated  in  the  casing,  and  in  which  the  cap  and  casing  were  of 
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identical  external  contour  and  the  casing  contained  a  filling 
adapting  the  column  to  resist  crushing  strains.  In  the  struc- 
ture aforesaid,  disclosed  to  me  prior  to  October  23,  1905,  the 
cap  referred  to  was  hollow  and  extended  above  the  casing 
and  was  provided  with  a  reduced  neck  which  extended  into 
the  casing,  and  the  filling  extended  up  into  the  cap  as  well  as 
being  in  the  casing. 

I  am  aslo  aware  of  the  fact  that  the  aforesaid  construction 
of  column  was  disclosed  to  J.  J.  T.,  aforesaid,  prior  to  Octo- 
ber 23,  1905,  and  that  the  said  J.  J.  T.,  as  a  draftsman  in  the 
employ  of  the  said  company,  made  drawings  thereof  for  the 
said  company,  in  accordance  with  the  disclosures  to  him  made 
by  the  said  A.  B.  C.  and  under  the  direction  of  the  said 
A.  B.  C. 

I  further  state  that  the  photographic  copy  of  the  drawing 
attached  to  the  affidavit  of  A.  B.  C,  accompanying  this  affi- 
davit of  mine,  marked  "Exhibit  A,"  correctly  represents  the 
invention  which  was  disclosed  to  me  by  the  said  A.  B.  C.  prior 
to  October  23,  1905,  as  aforesaid. 

C.  C.  W. 

Sworn  to  before  me  this  19th  day  of  July,  1906,  in  the  city, 
county  and  state  of  New  York.  M.  N., 

Notary  Public,  New  York  County. 

[Notarial  seal.] 


No.  2181. 

Form  of  Notice  of  Appeal  to  the  Court  of  Appeals  of  the 
District  of  Columbia  in  an  Ex  Parte  Case,  with  Reasons 
of  Appeal  and  Request  for  Transcript.  (1) 

In  the  United  States  Patent  Office. 

T  A     1-    A-         {    ^  Serial  No. . 

In  re  Application  of     / 

)  Improvements  in . 

To  the  Commissioner  of  Patents : 

Sir :     You  are  hereby  notified  of  my  appeal  to  the  Court 
of  Appeals  of  the  District  of  Columbia  from  your  decision, 
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rendered  on  or  about  the day  of ,  19 — ,  rejecting 

my  above  entitled  application  and  refusing  me  a  patent  ,for 
the  invention  set  forth  therein. 

The  following  are  assigned  as  reasons  of  appeal : 

{Here  insert  in  separate  counts  the  specific  errors  com^ 
plained  o/.] 

By ,  his  Attorney. 

(1)  Rev.  Stat.,  Sec.  4911;  Sec.  9,  Act  of  Feb.  9,  1893;  27  Stat.  L.  454. 

From  the  adverse  decision  of  the  commissioner  upon  the  claims  of 
an  application  and  in  interference  cases,  an  appeal  may  be  taken  to 
the  Court  of  Appeals  of  the  District  of  Columbia  in  the  manner  pre- 
scribed by  the  rules  of  that  court. 

When  an  appeal  is  taken  to  the  Court  of  Appeals  of  the  District  of 
Coltimbia,  the  appellant  will  give  notice  thereof  to  the  commissioner, 
and  file  in  the  Patent  Office,  within  forty  days,  exclusive  of  Sundays 
and  holidays,  from  the  date  of  the  decision  appealed  from,  his  rea- 
sons of  appeal  specifically  set  forth  in  writing.  Sec.  228  of  Code  of 
1901  of  District  of  Columbia,  31  Stat.  L.  1226,  adopting  the  Act  .of 
February  9,  1893,  27  Stat.  L.  434. 

See  Rules  21  and  22  of  the  Court  of  Appeals  of  the  District  of 
Columbia. 


No.  2182. 

Form  of.  Petition  for  an  Appeal  to  the  Court  of  Appeals  of 
the  District  of  Columbia  in  an  Ex  Parte   Case.(l) 

In  the  Court  of  Appeals  of  the 
District  of  Columbia. 

T         A     I-    *.-        r      )  Serial  No.  . 

In  re  Application  of      ( 


*  Improvements  in . 

To  the  Court  of  Appeals  of  the  District  of  Columbia: 

Your  petitioner,  — — ,  of ,  in  the  county  of ,  and 

state  of ,  respectfully  represents: 
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That  he  is  the  original  and, first  inventor  of  certain  new  and 
useful  improvements  in . 

That  on  the  day  of  ,  19 — ,  in  the  manner  pre- 
scribed by  law,  he  presented  his  application  to  the  patent  office, 
praying  that  a  patent  be  issued  to  him  for  the  said  invention. 

That  such  proceedings  were  had  in  said  office  upon  said  ap- 
plication ;  that  on  the day  of ,  19 — ,  it  was  rejected 

by  the  commissioner  of  patents  and  a  patent  for  said  invention 
was  refused  him. 

That  on  the day  of ,  19 — -,  your  petitioner,  pur- 
suant to.  sections  4912  and  4913,  Rev.  Stat.,  United  States, 
gave  notice  to  the  commissioner  of  patents  of  his  appeal  to 
this  honorable  court  from  his  refusal  to  issue  a  patent  to  him 
for  said  invention  upon  said  application  as  aforesaid,  and 
filed  with  him,  in  writing,  the  following  reasons  of  appeal : 

[Here  recite  reasons  of  appeal  assigned  in  the  notice  to  the 
'  commissioner.  ] 

That  the  commissioner  of  patents  has  furnished  him  a  cer- 
tified transcript  of  the  record  and  proceedings  relating  to  said 
application  for  patent,  which  transcript  is  filed  herewith  and 
is  to  be  deemed  and  taken  as  a  part  hereof. 

Wherefore  your  petitioner  prays  that  his  said  appeal  may 
be  heard  upon  and  for  the  reasons  assigned  therefor  to  the 
commissioner  as  aforesaid,  and  that  said  appeal  may  be  deter- 
mined and  the  decision  of  the  commissioner  be  revised  and 
reversed,  that  justice  may  be  done  in  the  premises.      , 

By ,  His  Attorny. 

[To  be  signed  here  by  a  member  of  the  bar  of  the  Court  of 
Appeals  of  District  of  Columbia.] 


Solicitor  and  of  Counsel. 
(1)  See  note  to  No.  2181. 
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No.  2183, 

Form  of  Notice  of  Appeal  to  the  Court  of  Appeals  of  the  Dis- 
trict of  Columbia  in  an  Interference  Case,  with  Reasons 
of  Appeal  and  Request  for  Transcript.  (1) 

In  the  United  States  Patent  Office. 
Before  the  Commissioner  of  Patents. 


!  Interference  No.  . 
Subject  matter:    Improvement  in 


And  now  comes ,  by ,  his  attorney,  and  gives  no- 
tice to  the  commissioner  of  patents  of  his  appeal  to  the  Court 
of  Appeals  of  the  District  of  Columbia  from  the 'decision  of 

the  said  commissioner,  rendered  on  or  about  the day  of 

,  19 — ,  awarding  priority  of  invention  to in  the  above 

entitled  case,  and  assigns  as  his  reasons  of  appeal  the  fol- 
lowing: 

[Here  set  out  in  separate  counts  the  specific  errors  in  the 
commissioner's  decision  complained  o/.] 


By ,  his  Attorney. 

(1)  See  note  to  No.  2181. 


No.  2184. 

Form  of  Petition  for  an  Appeal  to  the  Court  of  Appeals  of 
the  District  of  Columbia  in  an  Interference  Case.(l) 

In  the  Court  of  Appeals  of  the  District  of  Columbia. 

,  Appellant,     \ 

vs.  >  In  re  Interference  No. . 


To  the  Court  of  Appeals  of  the  District  of  Columbia: 

Your  petitioner, ,  of ,  in  the  county  of and 

state  of  —■ — .  respectfully  represents: 

That  he  is  the  original  and  first  inventor  of  certain  new  and 

useful  improvements  in . 
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That  on  the  day  of  ,  in  the  manner  prescribed 

by  law,  he  presented  his  application  to  the  patent  office,  pray- 
ing that  a  patent  be  issued  to  him  for  the  said  invention. 

That  thereafter,  to-wit,  on  the day  of ,  19 — ,  an 

interference  proceeding  was  instituted  and  declared  between  his 

said  application  and  a  pending  application  of  one ,  serial 

No ,  filed  — — ,  for  a  similar  invention. 

That  the  subject  matter  of  said  interference  as  set  forth  in 
the  official  declaration  was  as  follows : 

[Here  state  the  issues  of  the  interference.] 

That  thereafter,  to-wit,  on  the day  of ,  19 — ,  the 

case  having  been  submitted  upon  the  preliminary  statements 
and  evidence  presented  by  the  parties  thereto,  the  examiner  of 
interferences  rendered  a  decision  awarding  priority  of  inven- 
tion to . 

That,  pursuant  to  the  statutes  and  the  rules  of  practice  in 

the  patent  office  in  such  case  made  and  provided, appealed 

from  the  said  adverse  decision  of  the  examiner  of  interferences 
to  the  board  of  examiners-in-chief,  and  the  case  having  been 
argued  and  submitted  to  said  board,  a  decision  was  rendered 
by  said  board  on  the  — : —  day  of ,  affirming  [or  revers- 
ing] the  decision  of  the  examiner  of  interferences. 

That  thereafter,  pursuant  to  said  statutes  and  rules,  

appealed  from  the  said  adverse  decision  of  the  board  of  exam- 
iners-in-chief to  the  commissioner  of  patents,  and  the  same 
coming  on  to  be  heard  and  having  been  argued  and  submit- 
ted, a  decision  was,  on  the day  of .  19 — ,  rendered  by 

the  commissioner  adverse  to  your  petitioner,  affirming  [or  re- 
versing] the  decision  of  the  board  of  examiners-in-chief  and 
awarding  priority  of  invention  to  the  said  . 

That  on  the day  of ,  19 — ,  your  petitioner,  pur- 
suant to  sections  4912  and  4913,  Revised  Statutes,  United 
States,  gave  notice  to  the  commissioner  of  patents  of  his  appeal 
to  this  honorable  court  from  his  decision  awarding  priority  of 

invention  to  said  ,  as  aforesaid,  and  filed  with  him,  in 

writing,  the  following  reasons  of  appeal: 
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[Here  insert  reasons  of  appeal  assigned  in  notice  to  com- 
missioner.] 

That  the  commissioner  of  patents  has  furnished  your  peti- 
tioner a  certified  transcript  of  the  record  and  proceedings  relat- 
ing to  said  interference  case,  which  transcript  is  filed  herewith 
and  is  to  be  deemed  and  taken  as  a  part  hereof. 

Wherefore  your  petitioner  prays  that  his  said  appeal  may 
be  heard  upon  and  for  the  reasons  assigned  therefor  to  the 
commissioner,  as  aforesaid,  and  that  said  appeal  may  be  deter- 
mined and  the  decision  of  the  commissioner  be  revised  and 
reversed,  that  justice  may  de  done  in  the  premises. 


By ,  his  Attorney. 

[To  he  signed  here  by  a  m,ember  of  the  bar  of  the  Court  of 
Appeals  of  District  of  Columbia.  ]    '  ■         , 


Solicitor  and  of  Counsel. 

(1)  See  note  to  No.  2181. 
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The  following  forms  illustrate  the  manner  of  preparing  pa- 
pers for  applications  for  registration  of  trade  marks. 


No.  2185. 

Petition. 

To  the  Commissioner  of  Patents : 

The  undersigned  presents  herewith  a  drawing  and  five  speci- 
mens [or  facsimiles]  of  his  trade  mark,  and  requests  that  the 
same,  together  with  the  accompanying  statement  and  declara- 
tion, may  be  registered  in  the  United  States  Patent  Office  in 
accordance  with  the  (act  of  February  20,  1905,  as  amended) 
or  {act  of  March  ip,  ipso,  sec.  i).(l) 

[Signature  of  applicant.] 

[Date  of  execution.] 

(1)  Indicate  which  act  desired;  the  latter  provides  for  marks  used  in 
international  trade  and  marks  not  registrable  under  the  former  act. 


No.  218€. 

Petition  with  Power  of  Attorney. 

(Under  the  act  of  February  20,  1905.)  (1) 

To  the  Commissioner  of  Patents: 

The  undersigned  presents  herewith  a  drawing  and  five  speci- 
mens [or  facsimiles]  of  his  trade  mark,  and  requests  that  the 
same,  together  with  the  accompanying  statement  and  declara- 
tion, .may  be  registered  in  the  United  States  Patent  Office  in 
accordance  with  the  law  in  such  cases  made  and  provided,  and 
hereby  appoints ,  of ,  state  of ,  his  attorney,  to 
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prosecute  this  application  for  registration,  with  full  power  of 
substitution  and  revocation,  to  make  alterations  and  amend- 
ments therein,  to  receive  the  certificate  and  to  ransact  all  busi- 
ness in  the  Patent  Office  connected  therewith. 

(Signed)  . 

(1)  This  is  the  general  act. 


No.  2187. 

Petition  with  Power  of  Attorney. 

(Under  the  act  of  March  19,  1920.)  (1) 

To  the  Commissioner  of  Patents : 

The  undersigned  presents  herewith  a  drawing  and  five  speci- 
mens [or  facsimiles]  of  his  trade  mark,  and  requests  that  the 
same,  together  with  the  accompanying  statement  and  declara- 
tion, may  be  registered  in  the  United  States  Patent  Office  in 
accordance  with  the  provisions  of  the  act  of  March  19,  1920, 

and  hereby  appoints ,  of ,  state  of ,  his  attorney, 

to  prosecute  this  application  for  registration,  with  full  power 
of  substitution  and  revocation,  to  make  alterations  and  amend- 
ments therein,  to  receive  the  certificate  and  to  transact  all 
business  in  the  Patent  Office  connected  therewith. 

(Signed)  . 

(Cancel  one  of  these  clauses.) 

(1)  This  act  permits  registration  of  some  marks  in  international 
trade  and  some  otherwise  unregistrable,  under  conditions  mentioned 
in  the  act. 


No.  2188. 
Power  of  Attorney. 

To  the  Commissioner  of  Patents : 

The  undersigned  hereby  appoints  ,  of  ,  state  of 

,  his  attorney,  to  prosecute  this  application  for  registra- 
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tion,  with  full  power  of  substitution  and  revocation,  to  make 
alterations  and  amendments  therein,  to  receive  the  certificate 
and  to  transact  all  business  in  the  Patent  Office  connected 
therewith.  (Signed)  . 


No.  2189. 

Statement  for  an  Individual. 

To  all  whom  it  may  concern : 

Be  it  known  that  I  [name  of  applicant],  a  citizen  of  [citi- 
zenship of  applicant],  residing  at  [applicant's  address],  and 
doing  business  at  [business  address],  have  adopted  and  used 
the  trade  mark  shown  in  the  accompanying  drawing(l) 
for  [particular  description  of  goods],  in  class  No.  [number 
and  title  of  class — see  classification]. 

The  trade  mark  has  been  continuously  used  in  my  busi- 
ness (2)  [name  of  predecessor,  if  any]  since  [earliest  date  of 
use]. 

The  trade  mark  is  applied  or  affixed  to  the  goods,  or  to 
the  packages  containing  the  same,  by  placing  thereon  a  printed 
label  on  which  the  trade  mark  is  shown  [or  state  other  mode  or 
modes  of  application].  — - — . 

[Signature  of  applicant.] 
[First  name  must  be  given  in  full.] 

(1)  See  Rule  22b. 

(2)  If  applicant  has  had  no  predecessors,  omit  this  clause. 


No.  2190. 

Declaration  for  an  Individual. 


I^.i 


ss. 


State  of 
County  of 

[name  of  applicant],  being  duly  sworn,  deposes  and 

says  that  he  is  the  applicant  named  in  the  foregoing  statement ; 
and  that  he  believes  the  foregoing  statement  is  true;  that  he 
believes  himself  to  be  the  owner  of  the  trade  mark  sought  to 
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be  registered;  that  no  other  person,  firm,  corporation,  or  asso- 
ciation, to  the  best  of  his  knowledge  and  belief,  has  the  right 
to  use  said  trade  mark  in  the  United  States,  either  in  the 
identical  form  or  in  any  such  near  resemblance  thereto  as  might 
be  calculated  to  deceive ;  that  said  trade  mark  is  used  by  him 
in  commerce  among  the  several  states  of  the  United  States 
(and  between  the  United-  States  and  foreign  nations  or  Indian 
tribes,  and  particularly  with  [names  of  foreign  countries  or 
Indian  tribes] ;  that  the  description  and  drawing  presented 
truly  represent  the  trade  mark  sought  to  be  registered;  and 
that  the  specimens  [or  facsimiles]  show  the  trade  mark  as 
actually  used  upon  the  goods. 

[Signature  of  applicant.] 

Subscribed  and  sworn  to  before  me,  a  [official  title],  this 
[date  of  execution].  Richard  Jones. 

[L.  S.]  [Official  title.] 


No.  21»1. 

Declaration  for  Individual  Under  Section  1  of  the  Act 
Approved  March  19,  1920.(1) 

State  of  Connecticut, 


,  ss. 
County  of  Fairfield. 

Richard  Roe,  being  duly  sworn,  deposes  and  says  that  he  is 
the  applicant  named  in  the  foreging  statement;  that  he  be- 
lieves the  foregoing  statement  is  true ;  thai  he  believes  himself 
to  be  the  owner  of  the  mark  sought  to  be  registered;  that  no 
other  person,  firm,  corporation,  or  association,  to  the  best  of 
his  knowledge  and  belief,  has  the  right  to  use  said  mark  in  the 
United  States  of  America,  on  merchandise  of  the  same  de- 
scriptive properties  as  those  recited  in  the  foregoing  statement ; 
that  said  mark  is  used  by  him  in  commerce  among  the  several 
states  of  the  United  States  (and  between  the  United  States 
and  foreign  nations,  or  Indian  tribes,  and  particularly  with 
Russia  and  Turkey)  ;  that  the  description  and  drawing  pre- 
sented truly  represent  the  mark  sought  to  be  registered ;  that 
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the  specimens  show  the  mark  as  actually  used  upon  the  goods ; 
and  that  the  mark  has  been  in  bona  fide  use  for  not  less  than 
one  year  in  interstate  or  (and)  foreign  commerce  (or  in  com- 
merce with  the  Indian  tribes)  by  the  applicant  or  his  prede- 
cessors in  business.  Richard  Roe. 

Subscribed  and  sworn  to  before  me,  a  notary  public,  this 
15th  day  of  May,  1920.  John  Smith. 


Notary  Public. 


(1)  See  note  under  Form  No.  2187. 


No.  3192. 

Statement  for  a  Firm. 

To  all  whom  it  may  concern : 

Be  it  known  that  we,  [firm  name],  a  firm  domiciled  in 
[domicile],  doing  business  at  [business  address],  and  com- 
posed of  the  following  members  [name  of  members  of  the 
firm],  citizens  of  [citizenship  of  members  of  the  firm],  have 
adopted  and  used  the  trade  mark  shown  in  the  accompanying 
drawings(2)  for  [particular  description  of  goods],  in  class 
No.  [number  and  title  of  class.     See  classification.]  (3) 

The  trade  mark  has  been  continuously  used  in  oiir  business 
(and  in  the  business  of  [name  of  predecessors,  if  any]), (4) 
since  [earliest  date  of  use]. 

The  trade  mark  is  applied  or  affixed  to  the  goods,  or  to  the 
packages  containing  the  same,  by  placing  thereon  a  printed 
label  on  which  the  trade  mark  is  shown  [or  state  other  mode 
or  modes  of  application].  [Firm  name.] 

By  [signature  of  member  of  the  firm]. 

A  Member  of  the  Firm. 

(2)  See  Rule  22b. 

(3)  See  the  classification  in  Form  No.  220S,  below. 

(4)  If  applicant  has  had  no  predecessors,  omit  this   clause. 
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No.  2193. 

Declaration  for  a  Firm. 

State  of  New  York, 


ss. 
County  of  New  York.  ^ 

I  [name  of  affiant],  being  duly  sworn,  deposes  and  says  that 
he  is  a  member  of  the  firm,  the  applicant  named  in  the  fore- 
going statement;  that  he  believes  the  foregoing  statement  is 
true ;  that  he  believes  said  firm  is  the  owner  of  the  trade  mark 
sought  to  be  registered;  that  no  other  person,  firm,  corpora- 
tion, or  association,  to  the  best  of  his  knowledge  and  belief, 
has  the  right  to  use  said  trade  mark  in  the  United  States, 
either  in  the  identical  form  or  in  any  such  near  resemblance 
thereto  as  might  be  calculated  to  deceive ;  that  said  trade  mark 
is  used  by  said  firm  in  commerce  among  the  several  states  of 
the  United  States  (and  between  the  United  States  and  foreign 
nations  or  Indian  tribes,  and  particularly  with  [name  of  for- 
eign countries  or  Indian  tribes])  (1) ;  that  the  description  and 
drawing  presented  truly  represent  the  trade  mark  sought  to  be 
registered;  and  that  the  specimens  [or  facsimiles]  show  the 
trade  mark  as  actually  used  upon  the  goods. 

[Signature  of  affiant] 

Subscribed  and  sworn  to  before  me,  a  [official  title],  this 
[date  of  execution].  Harry  Brown, 

[L.  S.]  [Official  title.] 

(1)   Omit  if  not  the  fact. 


No.  2194. 

Statement  for  a  Corporation  or  Association. 

To  all  whom  it  may  concern : 

Be  it  known  that  [name  of  applicant],  a  corporation  (a),  duly 
organized  under  the  laws  of  [state  or  country  under  the  laws 
of  which  organized],  and  located  in  [location  of  corporation], 
and  doing  business  at   [business  address],  has  adopted  and 
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used  the  trade  mark  shown  in  the  accompanying  drawing,(l) 
for  [particular  description  of  goods],  in  Class  No.  [number 
and  title  of  class.    See  classification.] 

The  trade  mark  has  been  continuously  used  in  the  business 
of  said  corporation (2)  (and  in  the  business  of  its  predecessors, 
[name  of  predecessors,  if  any] )  since  [give  earliest  date  of 
use]. 

The  trade  mark  is  applied  or  affixed  to  the  goods,  or  to  the 

packages  containing  the  same,  by  placing  thereon  a  printed 

label  on  which  the  trade  mark  is  shown  [or  state  other  mode 

or  modes  of  application].  [Name  of  applicant.] 

By  [signature  of  officer]. 

[Official  title.] 

(a)  If  applicant  be  an  association,  then  use  the  word  "association" 
here. 

(1)  See  Rule  22b. 

(2)  If  applicant  has  had  no  predecessors,  omit  this  clause. 


No.  2195. 

Declaration  for  a  Corporation  or  Association. 

State  of  Massachusetts, 


,  ss. 
County  of  Suffolk 

I  [name  of  affiant],  being  duly  sworn,  deposes  and  says  that 
he  is  the  [official  title]  of  the  corporation,  the  applicant  named 
in  the  foregoing  statement;  that  he  believes  the  foregoing  is 
true;  that  he  believes  said  corporation  is  the  owner  of  the 
trade  mark  sought  to  be  registered ;  that  no  other  person,  firm, 
corporation,  or  association,  to  the  best  of  his  knowledge  and 
belief,  has  the  right  to  use  said  trade  mark  in  the  United  States, 
either  in  the  identical  form  or  in  any  such  near  resemblance 
thereto  as  might  be  calculated  to  deceive ;  that  said  trade  mark 
is  used  by  said  corporation  in  commerce  among  the  several 
states  of  the  United  States  (and  between  the  United  States 
and  foreign  nations  or  Indian  tribes  and  particularly  with 
[names  of  foreign  nations  or  Indian  tribes])  (1) ;  that  the  de- 
scription  and   drawing  presented   truly   represent   the    trade 
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mark  sought  to  be  registered ;  and  that  the  specimens  [or 
facsimiles]  show  the  trade  mark  as  actually  used  upon  the 
goods.  ,  [Signature  of  affiant.] 

Subscribed  and  sworn  to  before  me,  a  [official  title],  this 
[date  of  execution].  William  Grane, 

[L.  S.]  [Official  title.] 

(1)   Omit  if  not  the  fact. 


No.  2196. 

Declaration  for  Applicants  Under  the  10-Year  Proviso,  Act 
of  February  20,  1905. 

State  of  Connecticut, 


,  ss, 
County  of  Fairfield. 

[name  of  applicant],  being  duly   sworn,  deposes  and 


says  that  he  is  the  applicant  named  in  the  foregoing  statement ; 
that  he  believes  himself  to  be  the  owner  of  the  mark  sought  to 
be  registered ;  that  no  other  person,  firm,  corporation,  or  asso- 
ciation, to  the  best  of  his  knowledge  and  belief,  has  the  right  to 
use  said  mark  in  the  United  States,  either  in  the  identical  form 
or  in  any  such  near  resemblance  thereto  as  might  be  calculated 
to  deceive ;  that  said  mark  is  used  by  him  in  commerce  among 
the  several  states  of  the  United  States  (and  between  the  United 
States  and  foreign  nations,  or  Indian  tribes,  and  particularly 
with  [names  of  foreign  nations  or  Indian  tribes])  ;(1)  that 
the  description  and  drawing  presented  truly  represent  the  mark 
sought  to  be  registered;  that  the  specimens  [or  facsimiles] 
show  the  mark  as  actually  used  upon  the  goods ;  and  that  the 
mark  has  been  in  actual  use  as  a  trade  mark  of  the  applicant 
(and  applicant's  predecessors  from  whom  title  was  derived) 
for  ten  years  next  preceding  February  20,  1905,  and  that,  to 
the  best  of  his  knowledge  and  belief,  such  use  has  been  exclu- 
sive. [Signature  of  aiifiant.] 

Subscribed  and  sworn  to  before  me,  a  [official  title],  this 
[date  of  execution].  Charles  Mason, 

[L.  S.J  [Official  title.] 

(1)   Omit  if  not  the  fact. 
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No.  2197. 

Declaration  for  Applicants  Under  Section  9  of  the  Act 
Approved  March  19,  1920.(1) 

State  of  Connecticut,   ) 
County  of  Fairfield.      ^ 

Richard  Roe,  being  duly  sworn,  deposes  and  says  that  he  is 
the  applicant  in  the  foregoing  statement;  that  he  believes  the 
foregoing  statement  is  true ;  hat  he  believes  himself  to  be  the 
owner  of  the  mark  sought  to  be  registered ;  that  no  other  per- 
son, firm,  corporation,  or  association,  to  the  best  of  his  knowl- 
edge and  belief,  has  the  right  to  use  the  said  trade  mark  in  the 
United  States  of  America  on  merchandise  of  the  same  descrip- 
tive properties  as  those  recited  in  the  foregoing  statement ;  that 
said  mark  is  used  by  him  in  commerce  among  the  several  states 
of  the  United  States  (and  between  the  United  States  and  for- 
eign nations,  or  Indian  tribes,  and  particularly  with  Russia 
and  Turkey)  ;  that  the  description  and  drawing  presented  truly 
represent  the  mark  sought  to  be  registered ;  that  the  specimens 
show  the  mark  as  actually  used  upon  the  goods ;  that  the  appli- 
cant is  the  proprietor  of  registration  No. of ,  effected 

on  the  ground  of  actual  and  exclusive  use  by  the  applicant  of 
the  mark  shown  therein  on  the  goods  recited  in  said  registra- 
tion as  a  trade  mark  for  ten  years  next  preceding  February  20, 
1905 ;  and  that  the  mark  hps  been  used  by  the  applicant  (or  his 
predecessors  in  business)  on  the  articles  named  in  the  foregoing 
statement  in  interstate  (foreign)  commerce  (commerce  with 
the  Indian  tribes)  for  at  least  one  year. 

Richard  Roe. 

Subscribed  and  sworn  to  before  me,  a  notary  public,  this  15th 
day  of  May,  1920.  Harold  Brown, 

[L.  S.]  Notary  Public. 

(1)  Permitting  registration  as  applied  later  to  other  articles  of  a 
mark  already  registered  under  the  ten-year  clause  of  Sec.  5  of  the 
Act  of  February  20,  1905. 


.  ss. 
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No.  219S. 

Declaration  for  Foreigner.  (1) 

United  States  Consulate, 
London,  England. 

[name  of  alBant],  being  duly  sworn,  deposes  and  says 

that  he  is  the  applicant  named  in  the  foregoing  statement ;  that 
he  believes  himself  to  be  the  owner  of  the  trade  mark  sought  to 
be  registered;  that  no  other. person,  firm,  corporation,  or  asso- 
ciation, to  the  best  of  his  knowledge  and  belief,  has  the  right 
to  use  said  trade  mark  in  the  United  States,  either  in  the 
identical  form  or  in  any  such  near  resemblance  thereto  as  might 
be  calculated  to  deceive ;  (that  said  trade  mark  has  been  regis- 
tered in  [name  of  country],  on  [date],  No.  [number  of  regis- 
tration] )  ;(2)  that  the  description  and  drawing  presented  truly, 
represent  the  trade  mark  sought  to  be  registered ;  and  that  the 
specimens  [or  facsimiles]  show  the  trade  mark  as  actually  used 
tfpon  the  goods.  [Signature  of  affiant] 

Subscribed  and  sworn  to  before  me,  a  [official  title],  this 
[date  of  execution].  Richard  Jones, 

[Seal.]  [Official  title.] 

(1)  Modify  accordingly  if  a  firm,   corporation   or  association. 

(2)  If  filing  but  not  registration  has  taken  place,  so  state,  with  date. 


No.  3199. 

Statement  for  an  Individual  Under  Section  3  of  the  Act  of 

May  4,  1906. 

To  all  whom  it  may  concern : 

Be  it  known  that  I,  [name  of  applicant],  a  [citizenship  of 
applicant],  residing  at  [applicant's  residence],  and  doing  busi- 
ness at  [business  address],  and  having  a  manufacturing 
establishment  at  Hartford,  state  of  Connecticut,  have  adopted 
and  used  the  trade  mark  shown  in  the  accompanying  draw- 
ing for  the  following  products  of  such  manufacturing  es- 
tablishment, namely  [particular  description  of  goods],  in  Class 
No.  [number  and  title  of  class.     See  classification.] 
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The  trade  mark  has  been  continuously  used  in  my  business 
(and  in  the  business  of  my  predecessor  [name  of  predecessor, 
if  any])  since  [earliest  date  of  usej. 

The  trade  mark  is  applied  or  affixed  to  the  goods,  or  to  the 
packages  containing  the  same,  by  placing  thereon  a  printed 
label  on  which  the  trade  mark  is  shown  [or  state  other  mode 
or  modes  of  application] .  .     [Signature  of  applicant] 


No.  2200. 

Declaration  for  Foreigners  Under  Section  3  of  the  Act  of 

May  4,  1906. 

United  States  Consulate, 


,  ss 
London,  England. 

[name  of  affiant],  being  duly  sworn,  deposes  and  says 


that  he  is  the  applicant  named  in  the  foregoing  statement ;  that 
he  believes  the  foregoing  statement  is  true ;  that  he  believes  him- 
self to  be  the  owner  of  the  trade  mark  sought  to  be  registered ; 
that  no  other  person,  firm,  corporation,  or  association,  to  the 
best  of  his  knowledge  and  belief,  has  the  right  to  use  said 
trade  mark  in  the  United  States,  either  in  the  identical  form  or 
in  any  such  near  resemblance  thereto  as  might  be  calculated  to 
deceive;  that  said  trade  mark  is  used  by  him  in  commerce 
among  the  several  states  of  the  United  States  (and  between 
the  United  States  and  foreign  nations  or  Indian  tribes,  and 
particularly  with  [names  of  foreign  countries  or  Indian 
tribes])  ;(1)  that  the  description  and  drawing  presented  truly 
represent  the  trade  mark  sought  to  be  registered ;  that  the 
specimens  [or  facsimiles]  show  the  trade  mark  as  actually 
used  upon  the  goods ;  that  his  manufacturing  establishment  is 
located  at  [location  of  manufacturing  establishment]  ;  and  that 
the  goods  for  which  the  trade  mark  is  claimed  in  this  applica- 
tion are  the  products  of  such  establishment. 

[Signature  of  affiant] 

Subscribed  and  sworn  to  before  me,  a  United  States  consul, 
this  [date  of  execution].  Richard  Jones, 

m  Omit  if  not  the  fact.  [Official  title.! 


ss 
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No.  2201. 

Notice  of  Opposition. 

To  the  Commissioner  of  Patents : 

In  the  matter  of  an  application  for  the  registration  of  a 
trade  mark  for  [particular  goods],  Serial  No.  [number],  filed 
[date  of  application],  by  [name  of  applicant],  of  [location  or 
residence  of  applicant],  which  was  published  on  [page,  vol- 
ume, number],  of  the  Official  Gazette  of  [date  of  Official  Ga- 
zette], I  [name  of  party  opposing] ,( 1 )  residing  at  [residence 
or  location  of  party  opposing],  believe  I  would  be  damaged 
by  such  registration,  and  I  hereby  give  notice  of  my  intention 
to  oppose  the  registration  of  said  tra,de  mark. 

The  grounds  for  opposition  are  as  follows :  [Here  state  the 
grounds  for  opposing  registration.  J 

[Signature  of  opposing  party.] 
State  of  Illinois, 
County  of  Cook. 

,  being  duly  sworn    [or  affirmed],  deposes  and  says 

that  he  is  the  party  of  that  name  mentioned  in  the  fore- 
going notice  of  opposition,  that  he  has  read  and  signed  the 
same  and  knows  the  contents  thereof,  and  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and  as  to 
those  matters  he  believes  it  to  be  true.  . 

Subscribed  and  sworn  to  [or  affirmed]  before  me  this  23d 
day  of  June,  1906.  Charles  Kingman, 

[L.  S.]  [Official  title.] 

(1)  Modify  if  a  firm,  association  or  corporation  is  the  opposing 
party. 

No.  2202. 

Application  for  Cancellation  of  Trade  Mark. 

To  the  Commissioner  of  Patents : 

In  the  matter  of  trade  mark  [number  of  registration],  regis- 
tered [date  of  registration],  by  [name  of  registrant],  of  [resi- 
dence or  location  of  registrant],  1,(1)  [name  of  party  applying 
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for  cancellation],  residing  at  [residence  or  location  of  the  party 
applying  for  cancellation],  deem  myself  injured  by  said  regis- 
tration, and  I  hereby  apply  for  the  cancellation  thereof. 

The  grounds  for  cancellation  are  as  follows:     [Here  state 
the  grounds  for  cancellation.] 

[Signature  of  party  applying  for  cancellation.] 

State  of  Maryland, 


ss. 
City  of  Baltimore. 

-,  being  duly  sworn    [or  afifirmed],   deposes  and  says 


that  he  is  the  party  of  that  name  mentioned  in  the  foregoing 
application  for  cancellation,  that  he  has  read  and  signed  the 
same  and  knows  the  contents  thereof,  and  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  the  matters  therein  sated 
to  be  alleged  upon  information  and  belief  and  as  to  those  mat- 
ters he  believes  it  to  be  true.  . 

Subscribed  and  sworn  to  [or  affirmed]  before  me  this  26th 
day  of  June,  1906.  John  Jones, 

[L.  S.]  [Official  title.] 

(1)   Modify   if  a   firm,  association   or   corporation   is   the   applicaa 


No.  2203. 

Petition  for  Renewal. 

To  the  Commissioner  of  Patents : 

John  Doe  herewith  submits  the  original  certificate  of  regis- 
tration No.  ,  granted  to on ,  and  requests  that 

the  same  be  renewed  in  accordance  with  the  provisions  of  sec- 
tion 12  of  the  trade  mark  act  of  February  20,  1905. 

The  said  John  Doe  further  represents  that  he  is  the  regis- 

trant(l)  named  in  said  certificate  No.  ;  that  he  believes 

himself  to  be  the  owner  of  the  mark  set  forth  therein ;  and  that 

he  has  not  abandoned  the  use  of  said  mark. 

[Signature  of  applicant.] 

(1)  It  petitioner  is  the  transferee  of  record  in  the  Patent  Office, 
the  clause  "transferee  of  record  in  the  Patent  Office  of  the  registrant" 
should  be  substituted  for  "registrant";  if  the  legal  representative,  the 
clause,  "legal  representative  of  the  registrant"  should  be  substituted 
for  "registrant." 
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No.  2204. 

Trade  Mark  Drawing. 

TTie  size  of  Me  sheef  must  6e 
exactly /Oxt5  inches.  See  rufe36(2J. 


-Tiiis  space  must  be  eiqfrt inches, » 
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No.  2205. 

Classification  of  Merchandise.  (1) 

1.  Raw  or  partly  prepared  materials. 

2.  Receptacles. 

3.  Baggage,  horse  equipments,  portfolios,  and  pocketbooks. 

4.  Abrasive,  detergent,  and  polishing  materials. 

5.  Adhesives. 

6.  Chemicals,  medicines,  and  pharmaceutical  preparations. 

7 .  Cordage. 

8.  Smokers'  articles,  not  including  tobacco  products. 

9.  Explosives,  firearms,  equipments,  and  projectiles. 

10.  Fertilizers. 

11.  Inks  and  inking  materials. 

12.  Construction  materials. 

13.  Hardware  and  plumbing  and  steam-fitting  supplies. 

14.  Metals  and  metal  castings  and  forgings. 

15.  Oils  and  greases. 

16.  Paints  and  painters'  materials. 

17.  Tobacco  products. 

19.  Vehicles,  not  including  engines. 

20.  Linoleum  and  oiled  cloth. 

21.  Electrical  apparatus,  machines,  and  supplies. 

22.  Games,  toys,  and  sporting  goods. 

23.  Cutlery,  machinery,  and  tools,  and  parts  thereof. 

24.  Laundry  appliances  and  machines. 

25.  Locks  and  safes. 

26.  Measuring  and  scientific  appliances. 

27.  Horological  instruments. 

28.  Jewelry  and  precious-metal  ware. 

29.  Brooms,  brushes,  and  dusters. 

30.  Crockery,  earthenware,  and  porcelain. 

31.  Filters  and  refrigerators. 

32.  Furniture  and  upholstery. 

33.  Glassware. 
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34.  Heating,  lighting,  and  ventilating  apparatus,  not  including 
electrical  apparatus. 

35.  Belting,  hose,  machinery  packing,  and  nonmetallic  tires. 

36.  Musical  instruments  and  supplies. 

37.  Paper  and  stationery.  * 

38.  Prints  and  publications. 

39.  Clothing. 

40.  Fancy  goods,  furnishings,  and  notions. 

41.  Canes,  parasols,  and  umbrellas. 

42.  Knitted,  netted,  and  textile  fabrics. 

43.  Thread  and  yarn. 

44.  Dental,  medical,  and  surgical  appliances. 

45.  Beverages,  nonalcoholic. 

46.  Foods  and  ingredients  of  foods. 

47.  Wines. 

48.  Malt  extracts  and  liquors. 

49.  Distilled  alcoholic  liquors. 

50.  Merchandise  not  otherwise  classified. 

•    Note. — Class  18  was  abolished  February  24,  1909. 

(1)   Provided  for  by  Act  of  May  4,  1906,  34  Stat.  L.  169. 

The  present  Trade  Mark  Statutes  are  the  Act  of  February  20, 
1905,  33  Stat.  L.  724,  amended  by  the  Act  of  May  4,  1906,  34  Stat.  L. 
169;  Act  of  March  2,  1907,  34'  Stat.  L.  12S1;  Act  of  February  18,  1911, 
36  Stat.  L.  918;  Act  of  January  8,  1913,  37  Stat.  L.  649;  Act  of  March 
19,  1920,  66  Cong.  2  Sess.,  providing  especially  for  registration  of 
marks  used  in  international  trade,  and  marks  used  for  a  limited 
time  in  interstate  or  foreign  trade  but  not  registrable  under  existing 
law. 
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PRINTS. 
Application  for  Registration. 


No.  2206. 

For  an  Individual. 

To  the  Commissioner  of  Patents : 

The  undersigned ,(1)  a ,(2)  residing  at ,(3) 

and  doing  business  at ,(4)  hereby  aj^lies  as ,(5)  for 

registration  of  the  print  shown  in  the  accompanying  copies, 
ten  of  which  are  furnished. 

The   print   was   first   published  with    notice   of   copyright 

thereon,  on ;(6)  its  title  is  ,(7)  and  it  is  used  for 

advertising  purposes  for .(8)  . 

Author  [or  proprietor]. 

(1)  Insert  name  of  applicant. 

(2)  Insert  statement  of  applicant's  citizenship  or  of  what  ruler  he 
is  a  subject. 

(3)  Insert  applicant's   residence,   domicile  or   location. 

(4)  Insert  applicant's  place  of  doing  business. 

(5)  State  whether  as  author  or  proprietor;  and  if  as  proprietor  state 
also  the  citizenship  of  the  author  (or  of  what  ruler  he  is  a  subject) 
from  whom  the  title  is  derived. 

(6)  Insert  date  of  publication. 

(7)  Insert  title  of  print,  which  must  appear  on  the  copies  furnished. 

(8)  State  goods  which  print  is  used  to  advertise. 


No.  2207. 

For  a  Firm. 

To  the  Commissioner  of  Patents : 

The  undersigned, ,  a  iirm,  domiciled  in  ■ and  doing 

business  at ,  hereby  applies  as  proprietor,  the  author  from 

whom   title   is   derived   being   a   citizen   of    [or   subject   of] 
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,  (1)  for  registration,  of  the  print  shown  in  the  accompany- 


ing copies,  ten  of  which  are  furnished. 

The   print   was   first   published,   with   notice   of   copyright 

thereon,  on ,  its  title  is ,  and  it  is  used  for  advertising 

purposes  for .  , 

Proprietor. 

By , 

A  member  of  the  firm. 

(1)   State  citizenship  of  the  author  (or  of  what  ruler  he  is  a  subject). 


No.  2208. 

For  a  Corporation. 

To  the  Commissioner  of  Patents : 

The  undersigned ,  a  corporation  duly  organized  under 

the  laws  of ,  (1)  located  in  ,  and  doing  business  ar 

,  hereby  applies  as  proprietor,  the  author  from  whorn  title 

is  derived  being  a  citizen  of  [or  subject  of]  ,  for  registra- 
tion of  the  print  shown  in  the  accompanying  copies,  ten  of 
which  are  furnished. 

The  print   was   first   published,   with   notice   of   copyright 

thereon,  on ;  its  title  is and  it  is  used  for  advertising 

purposes  for .  , 

By , 

President  [or  other  officer]. 

(1)  State  under  the  laws  of  what  state  or  nation  organized 


No.  2209. 

War  Executors  or  Administrators.  (1) 

To  the  Commissioner  of  Patents : 

The  undersigned  ,  residing  at  ,  ,(2)   of  the 

estate  of  ,  deceased,  late  a  (3)    and  a  resident  of 
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,  hereby  applies  as  proprietor  for  the  registration  of  the 

print  shown  in  the  accompanying  copies,  ten  of  which  are  fur- 
nished, and  of  which  said ,  deceased  was  the .(4) 

The  print   was  first   published,   with   notice   of   copyright 

thereon,  on ;  its  title  is ,  and  it  is  used  for  advertising 

purposes  for , 


Executor   [or  administrator  of  the 
estate  of ,  deceased. 

(1)  When  application  is  filed  by  an  executor  or  administrator  a 
copy  of  the  letters  testamentary  or  of  administration  certified  by  the 
clerk  of  the  court  granting  such  letters  must  accompany  the  appli- 
cation. 

(2)  State  whether  executor  or  administrator. 

(3)  Insert  statement  of  deceased  author's  or  proprietor's  citizenship, 
or  of  what  ruler  he  was  a  subject. 

(4)  State  whether  deceased  was  the  author  or  proprietor;  and  if 
proprietor,  state  also  the  citizenship  of  the  author  (or  of  what  ruler 
he  was  a  subject)  from  whom  title  was  derived. 
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LABELS. 
Application  for  Registration. 


No.  2210. 

For  an  Individual.  (1) 

To  the  Commissioner  of  Patents : 

The  undersigned ,  a ,  residing  at ,  and  doing 

business  at ,  hereby  applies  as for  registration  of  the 

label  shown  in  the  accompanying  copies,  ten  of  which  are  fur- 
nished. 

.  The   label   was   first   published   with   notice    of   copyright 
thereon  on ;  its  title  is ,  and  it  is  used  on . 


Author  [or  proprietor]. 

(1')  For  the  blanks   see  similar  portions  of  the  forms  relating  to 
prints,  above. 


No.  2211. 

For  a  Firm.(l) 

To  the  Commissioner  of  Patents : 

The  undersigned, ,  a  firm  domiciled  in ,  and  doing 

business  at ,  hereby  applies  as  proprietor,  the  author  from 

whom  title  is  derived  being  a  citizen  of  [or  subject  of]  , 

for  registration  of  the  label  shown  in  the  accompanying  copies, 
ten  of  which  are  furnished. 
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The   label   was  first  published,   with   notice   of  copyright 

thereon,  on ;  its  title  is ,  and  it  is  used  on . 

Signature  of  applicant , 

Proprietor. 

By , 

A  member  of  the  firm. 

(1)   For  blanks,  see  similar  forms  under  prints,  above. 


No.  2212. 

For  a  Corporation.  (1) 

To  the  Commissioner  of  Patents : 

The  undersigned, ,  a  corporation  duly  organized  under 

the  laws  of ,  located  in ,  and  doing  business  at , 


hereby  applies  as  proprietor,  the  author  from  whom  title  is 

derived  being  a  citizen  of  [or  subject  of] ,  for  registration 

of  the  label  shown  in  the  accompanying  copies,  ten  of  which 
are  furnished. 

The   label   was   first   published,    with   notice    of   copyright 

thereon,  on ;  its  title  is ,  and  it  is  used  on , 

Applicant's  name , 

By , 

President  [or  other  oflScer]. 

(1)   For  blanks,  see  similar  forms  under  prints,  above. 


No.  2213. 

For  Executors  or  Administrators. (*) 

To  the  Commissioner  of  Patents : 

The  undersigned,  ,(a)  residing  at  ,(b)  ,(c) 

of  the  estate  of ,(d)  deceased,  late  of ,(e)  and  a  resi- 
dent of ,(f)  hereby  apply  as  proprietors  for  the  registra- 
tion of  the  label  shown  in  the  accompanying  copies,  ten  of 
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which  are  furnished,  and  of  which  said  ,(d)   deceased, 

was  the .(g) 

The   label   was   first   published,    with   notice   of   copyright 

thereon,  on  ;(h)   its  title  is  ,(i)   and  it  is  used  on 

-(J)  > 


Executors   [or  administrators]   of  the 
Estate  of ,(d)  Deceased. 

(*)When  application  is  filed  by  an  executor  or  administrator,  a  copy 
of  the  letters  testamentary  or  of  administration  certified  by  the  clerk 
of  the  court  granting  such  letters  must   accompany  the   application. 

(a)  Give  names  of  executors  or  administrators. 

(b)  Give  residence  of  executors  or  administrators. 

(c)  State  whether   executors  or   administrators. 

(d)  Insert  name  of  deceased  author  or  proprietor. 

(e)  Insert  statement  of  deceased  author's  or  proprietor's  citizen- 
ship, or  of  what  ruler  he  was  a  subject. 

(f)  Insert  late  residence  of  deceased  author  or  proprietor. 

(g)  State  whether  deceased  was  author  or  proprietor,  and  if  prc- 
prietor,  state  also  the  citizenship  of  the  author  (or  of  what  ruler  h? 
was  a  subject)  from  whom  the  title  was  derived. 

(h)   Insert  date  of  publication. 

(i)   Insert  title  of  label,  which  must  appear  on  the  copies  furnished. 

(j)  State  goods  on  which  the  label  is  used. 

The  statutory  law  regarding  prints  and  labels  is  found  in  Ihe  Act 
of  June  18,  1874,  18  Stat.  L.  78,  Sees.  3,  4  and  S,  and  Copyright  Act  of 
March  4,  1909,  35  Stat,  L.  107S;  see  opening  paragraph  (a)  and  Sees. 
7,  8,  9,  18,  23,  24  and  42. 

The  certificate  of  registration  remains  in  force  twenty-eight  years 
and  is  renewable  for  the  same  period  of  time. 

Prints  and  labels  are  distinguishable  inter  alias,  by  the  requirement 
that  the  print  shall  not'  be  borne  upon  the  article  to  which  it  per- 
tains, while  the  label  is  impressed  upon  or  borne  upon  the  article  or 
a  container  therefor.  Both  must  be  artistic  and  intellectual  produc- 
tions. 
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CLERKS'  FORMS.(l) 

CLERK'S  ORAL  FORMS. (2) 


No.  2214. 

Oath  to  Witness  (Civil  Case). 

You  do  solemnly  swear  that  the  testimony  you  shall  give  in 
this  issue  joined  between  A.  B.,  plaintiff,  and  C.  D.,  defendant, 
shall  be  the  truth,  the  whole  truth  and  nothing  but  the  truth. 
So  help  you  God! 


No.  2215. 

Oath  to  Witness  (Criminal  Case). 

You  do  solemnly  swear  that  the  testimnoy  you  shall  give 
relating  to  this  issue  between  the  United  States  of  America 
and  C.  D.,  the  prisoner  at  the  bar,  shall  be  the  truth,  the  whole 
truth  and  nothing  but  the  truth.    So  help  you  God ! 


No.  2216. 

Affirmation  of  Witness  (Criminal  Case). 

You  do  solemnly,  sincerely  and  truly,  declare  and  affirm, 
that  the  testimony  you  shall  give  to  the  court  in  this  issue  be- 
tween the  United  States  of  America  and  C.  D.,  the  prisoner  at 
the  bar,  shall  be  the  truth,  the  whole  truth  and  nothing  but 
the  truth. 

And  this  you  affirm  under  the  pains  and  penalties  of  perjury. 

(1)  The  following  clerk's  and  marshal's  forms  are  in  use  generally 
in  the  southern  district  of  Ohio,  and  it  is  thought  that  they  or  their 
equivalents  are  in  use  in  all  District  Courts. 

(2)  The  following  forms  contain  precedents  for  the  use  of  clerks 
in  proceedings  in  court,  which  are  not  written  but  pronounced  orally. 
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No.  2217. 

Affirmation  of  Witness  (Civil  Case). 

You  do  solemnly,  sincerely  and  truly,  declare  and  affirm,  that 
the  testimony  you  shall  give  to  the  court  in  the  case  of  A.  B. 
■  against  C.  D.,  shall  be  the  truth,  the  whole  truth  and  nothing 
but  the  truth. 

And  this  you  affirm  under  the  pains  and  penalties  of  perjury. 


No.  2218. 

Oath  Administered  to  an  Officer  in  Charge  of  a  Jury. 

You  do  solemnly  swear  that  you  will  keep  this  jury  in  some 
private  and  convenient  place  without  meat  or  drink  except 
water. 

You  will  not  communicate  with  them  yourself  nor  will  you 
suffer  others  to  do  so  until  they  have  agreed  upon  their  verdict, 
except  by  direction  of  the  court.    So  help  you  God ! 


No.  2219. 

Oath  to  Witness  on  Computation  of  an  Amount  Due. 

You  do  solemnly  swear  that  you  will  make  true  answer  to 
such  questions  as  shall  be  put  to  you,  touching  the  amount  due, 
in  the  case  of  A.  B.  against  C.  D.     So  help  you  God ! 


No.  2220. 

Oath  to  Witness  Proving  Execution  of  Deed  or  Other  Paper. 

You  do  solemnly  swear,  that  you  will  make  true  answer  to 
such  questions   as   shall  be   put  to  you   touching  the    [deed 

or ]  between  A.  B.  of  one  part  and  C.  D.  of  the  other 

part.    So  help  you  God ! 
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No.  2221. 

Oath  to  Witness  (or  Party)   Touching  His  Ability  to  Pro- 
cure the  Attendance  of  a  Subscribing  Witness. 

You  do  solemnly  swear  that  you  will  true  answers  make  to 
such  questions  as  shall  be  put  to  you  touching  your  ability  to 

procure  the  attendance  of ,  a  subscribing  witness  to  the 

paper  writing  now  here  in  question.     So  help  you  God! 


No.  2222. 

Oath  to  Bondsman  or  Surety  as  to  His  Responsibility. 

You  do  solemnly  swear  that  you  will  true  answers  make  to 
such  questions  as  may  be  put  to  you  touching  your  pecuniary 
responsibility.    So  help  you  God ! 


No.  2223. 

Oath  to  Bondsman  or  Surety  a^  to  the  Sum  He  is  Worth. 

You  do  solemnly  swear  that  you  are  worth  the  sum  of  $- 


over  and  above  all  legal  liabilities  and  property  exempt  from 
execution.    So  help  you  God ! 


No.  2224. 

Oath  to  Interpreter  (Criminal). 

You  do  hereby  solemnly  swear,  that  you  will  truly  interpret 
between  the  court,  the  jury,  the  counsel  and  the  witness,  in 
this  case  between  the  United  States  of  America  and  C.  D.,  the 
prisoner  at  the  bar.    So  help  you  God ! 


No.  2225. 

Oath  to  Interpreter  (Civil). 

You  do  solemnly  swear,  that  you  will  truly  interpret  be- 
tween the  court,  the  jury,  the  counsel  and  the  witness  in  this 
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issue  joined  between  A.  B.,  plaiiitiff,  and  C.  D.,  defendant,  to 
the  best  of  your  ability.     So  help  you  God ! 


No.  2226. 

Oath  of  a  Party  of  the  Loss  or  Destruction  of  a  Paper. 

You  do  solemnly  swear  that  you  will  true  answers  make  to 
such  questions  as  shall  be  put  to  you  touching  the  loss  or  de- 
struction of  any  paper  that  would  be  proper  evidence  in  this 
cause.    So  help  .you  God ! 


No.  2227. 

Oath  in  Habeas  Corpus. 

You  do  solemnly  swear  that  the  evidence  you  shall  give  to 
the  court  in  the  case  of  A.  B.  against  C.  D.  on  habeas  corpus, 
shall  be  the  truth,  the  whole  truth  and  iiothing  but  the  truth. 
So  help  you  God ! 


No.  2228. 

Oath  of  Attorney  on  Admission  to  the  Bar. 

You  do  solemnly  swear  that  you  will  demean  yourself  as  an 
attorney,  counsellor  and  solicitor  of  this  court,  uprightly  and 
according  to  law,  and  support  the  constitutioo  of  the  United 
States.     So  help  you  God ! 


No.  2229. 

Oath  of  Referees  or  Auditors. 

You,  A.  M.,  as  referee  [or  auditor]  do  solemnly  swear  that 
you  will  faithfully  and  fairly  hear,  and  examine  in  this  cause 
between  A.  B.,  plaintifif  and  C.  D.,  defendant,  and  a  just  and 
true  report  make  therein  according  to  the  best  of  your  under- 
standing.    So  help  you  God ! 
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No.  2230. 

Oath  Administered  by  Referee  to  Witness. 

You  do  solemnly  swear  that  you  will  true  answers  make  to 
such  questions  as  shall  be  put  to  you  in  this  cause  between  A. 
B.,  plaintiff,  and  C.  D.,  defendant,  now  pending  before  me  as 
referee.    So  help  you  God! 


No.  2231. 

Oath  to  Traverse  Jury  (Civil  Case). 

You,  each  and  every  of  you  do  solemnly  swear  that  you  will 
well  and  truly  try  the  issue  joined  in  the  case  of  A.  B.,  plain- 
tiff, against  C'  D.,  defendant,  and  unless  sooner  discharged 
by  the  court,  a  true  verdict  render,  according  to  the  law  and 
the  evidence.    So  help  you  God ! 


No.  2232. 

Oath  to  Traverse  Jury  (Criminal  Case). 

You,  each  and  every  of  you  do  solemnly  swear,  that  you  will 
well  and  truly  try,  and  true  deliverance  make  between  the 
United  States  of  America  and  C.  D.,  defendant,  the  prisoner 
at  the  bar,  according  to  the  evidence  given  you  in  court ;  and 
the  laws  of  the  United  States.     So  help  you  God! 


No.  2233. 

Oath  to  Foreman  of  Grand  Jury. 

Mr.  Foreman :    You  will  rise  and  be  sworn. 

You  do  solemnly  swear  that  you  will  diligently  enquire  and 
true  presentment  make  of  all  such  matters  and  things  as  shall 
be  given  you  in  charge.  That  the  counsel  for  the  United 
States,  your  own,  and  your  fellows  you  shall  keep  secret,  ex- 
cepting if  you  be  required  in  a  court  of  justice  to  make  dis- 
closure. That  you  shall  present  no  one  through  hatred,  mal- 
ice  or   ill-will;   nor   shall   you   leave   any   man   unpresented 
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through  fear,  favor,  affection  or  hope  of  reward.  But  that 
you  shall  present  things  truly,  as  they  come  to  your  knowl- 
edge, according  to  the  best  of  your  understanding.  So  help 
you  God ! 


No.  2234. 

Oath  to  the  Remaining  Grand  Jurors. 

You,  and  each  and  every  of  you,  do  solemnly  swear,  that  the 
same  oath  which  your  fellow  has  taken  before  you,  on  his  part, 
you  and  each  of  you,  shall  well  and  truly  observe  and  keep. 
So  help  you  God ! 


No.  2235. 

Oath  to  Juror  (or  Jurors)  on  Being  Challenged  for  Cause. 

You  do  solemnly  swear  that  you  will  true  answers  make  to 
such  questions  as  may  be  put  to  you  touching  your  competency 
to  serve  as  a  juror  [or  jurors]  in  this  cause  between  A.  B., 
plaintiff,  and  C.  D.,  defendant.    So  help  you  God! 


No.  2236. 

Oath  to  Jury  on  Assessment  of  Damages  (Civil  Case). 

You,  each  and  every  of  you,  do  solemnly  swear  that  you 
will  well  and  truly  assess  the  damages  in  the  case  of  A.  B. 
against  C.  D.  and  a  true  assessment  make  according  to  the 
evidence  and  the  instruction  of  the  court.    So  help  you  God ! 


No.  2237. 

Oath  to  Jury  on  Trial  of  a  Case  of  Forcible  Entry  or  Detainer 
When  Such  Trial  is  Before  a  Commissioner  or  Other 
Proper  Officer. 

You  do  solemnly  swear  that  you  shall  well  and  truly  try  this 
matter  in  difference  between  A.  B.,  plaintiff,  and  C.  D.,  de- 
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fendant,  and  unless  discharged  by  me,  a  true  verdict  render, 
according  to  law  and  the  evidence.    So  help  you  God ! 

[Or  when  svLch  trial  is  before  the  court. '\ 

You  shall  well  and  truly  try  this  matter  in  difference  be- 
tween A.  B.,  plaintiff,  and  C.  D.,  defendant,  and  unless  dis- 
charged by  the  court,  a  true  verdict  render  according  to  law 
and  the  evidence.     So  help  you  God ! 


No.  2238. 

Oath  to  Jurors  Voir  Dire. 

You  and  each  of  you  do  solemnly  swear  that  you  will  true 
answers  make  to  such  questions  as  shall  be  put  to  you  touch- 
ing your  competency  to  sit  as  jurors  on  the  trial  of  this  cause. 
So  help  you  God ! 


No.  2239. 

Recognizance  in  Open  Court: 

You as  principal  and  you as  surety,  do  acknowl- 
edge yourselves  to  be  indebted  to  the  United  States  of  America 

in  the  sum  of  $ to  be  levied  of  each  of  you,  and  each  of 

your  goods  and  chattels,  lands  and  tenements  if  default  be 
made  in  the 'following  conditions: 

The  conditions  of  this  obligation  are  such,  that  if  the  said 

(1)  shall  be  and  appear  at  the  [next  or  present]  term  of 

this  court  to  be  held  in  the  city  of ,  the day  of . 


19 — ,  and  from  day  to  day  and  from  time  to  time  thereafter 
to  answer  and  stand  trial  upon  [indictment  or  information  or 

]  on  file  in  this  court,  and  not  depart  without  leave,  and 

abide  its  further  order  and  direction ;  then  this  obligation  to 
be  void,  otherwise  of  full  force  and  effect. 
With  this  you  are  content  ? 

(V)  The  principal  named  above. 
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No.  2240. 

Personal  Recognizance  in  Open  Court. 

You do  acknowledge  yourself  indebted  to  the  United 

States  of  America  in  the  sum  of  $ to  be  levied  of  you 

and  of  your  goods  and  chattels,  lands  and  tenements  if  default 
be  made  in  the  following  condition : 

The  condition  of  this  obligation  is  such  that  if  you  shall  be 
and  appear  at  the  [next  or  present]  term  of  this  court  to  be 

held  in  the  city  of on  the day  of ,  19 — ,  and 

from  day  to  day,  and  from  time  to  time  thereafter,  to  answer 

to  and  stand  trial  upon  an  on  file  against  you  in  this 

court,  and  not  to  depart  without  leave  and  to  abide  its  further 
order  and  direction,  then  this  obligation  to  be  void ;  otherwise 
of  full  force  and  effect. 

With  this  you  are  content? 


No.  2241. 

Crier's  Proclamation  in  Open  Court  for  Persons  Bound  to 

Appear. 

Call  the  principals  three  times  as  follows : 

Hear  ye!  hear  ye!  hear  ye!  come  into  court  and  an- 
swer to  your  name,  or  your  bail  will  be  estreated.  Or,  Come 
into  court  and  answer  to  your  name  or  you  will  forfeit  your 
recognizance. 


No.  2242. 

Proclaim  Others  for  Bail  (or  Surety)  to  Produce  Principal. 

Call  the  surety  three  times  in  open  court  as  follows : 
Bring  forth  A.  B.,  your  principal  whom  you  have  under- 
taken to  have  here  this  day,  or  you  will  forfeit  your  recog- 
nizance. 


ORAL    FORMS.  3563 

No.  2243. 

Proclamation  or  Call  for  Plaintiff  or  in  Default  Thereof  Non- 
suit Will  be  Entered. 

Call  plaintiff's  name  three  times,  thus :  A.  B.  come  into 
court!  A.  B.  come  into  court!  A.  B.  come  into  court!  and 
prosecute  your  suit  or  you  will  be  non-suited.  Or,  after  call- 
ing three  times  as  above  say:  And  prosecute  your  suit  or 
your  default  will  be  entered. 


No.  2244. 

Estreating  Bail  of  Principal  and  Sureties. 

Call  defendant's  name  three  times  to  come  into  court,  and 
answer  the  information  [or  indictment]  filed  against  "you  for 
[here  give  the  nature  of  the  offense']  or  you  will  forfeit  your 
recognizance." 


No.  2245. 

Polling  the  Jury. 

By  the  clerk  as  follows : 

Gentlemen  of  the-  Jury : 

Answer  as  your  names  are  called.  Call  each  name  and  then 
say  to  each  as  oath  is  to  be  administered,  you  do  solemnly 
swear,  etc.  Or,  if  verdict  taken,  say  to  each  juror  after  call- 
ing each  name :    You  say  that  you  find,  etc. 


No.  2246. 

Numb6r  of  Challenges  Allowed. 

When  the  offense  charged  is  treason  or  a  capital  offense,  the 
defendant  shall  be  entitled  to  "twenty  and  the  United  States  to 
six  peremptory  challenges.  Oh  the  trial  of  any  other  felony, 
the  defendant  shall  be  entitled  to  ten  and  the  United  States  to 
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six  peremptory  challenges;  and  in  all  other  cases,  civil  and 
criminal,  each  party  shall  be  entitled  to  three  peremptory  chal- 
lenges. And  in  all  cases  where  there  are  several  defendants, 
or  several  plaintiffs,  the  parties  on  each  side  shall  be  deemed 
a  single  party  for  the  purposes  of  all  challenges  under  this 
section.  36  Stat.  L.  1166.  Considine  v.  United  States,  112 
Fed.  342. 


No.  2247. 

Verdict  in  Inquest  or  Inquest  of  Damages. 

Administer  oath  on  assessment  of  damages  as  follows: 

You,  each  and  every  of  you,  do  solemnly  swear  that  you 
will  well  and  truly  assess  the  damages  in  the  case  of  A.  B. 
against  C.  D.  and  a  true  assessment  make  according  to  the 
evidence  and  the  instruction  of  the  court.     So  help  you  God! 

And  take  verdict  as  follows: 

You  say  that  you  find  the  defendant  did  undertake  and 
promise,  etc.,  etc.  (as  in  assumpsit)  and  you  assess;  or 

You  say  that  the  defendant  doth  owe  ( 1 )  to  the  said  plain- 
tiff the  sum  of  $ and  you  assess,  etc.,  etc.  [as  in  debt],  or 

You  say  that  you  find  that  the  writing  obligatory  as  alleged 
in  the  declaration  of  the  plaintiff  is  the  deed  of  the  defendant 
herein,  and  you  assess  the  damages  at  the  sum  of  $ — —  [as  in 
covenant].  ' 

So  say  you  all  ? 

No.  2248. 

Verdict  for  Plaintiff  on  Assessment  of  Damages  on  Default 
of  Defendant. 

You  say  that  you  find  that  the  plaintiff  has  sustained  dam- 
ages to  the  sum  of  $ which  you  assess  against  the  de- 
fendant. 

So  say  you  all? 
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No.  2249. 

Verdict  for  One  Defendant  in  Assumpsit  when  One  or  More 

(or  Other)   Defendant  Let  Judgment  go  by  Default. 

You  say  that  you  find  the  defendant  C.  D.  did  not  undertake 
and  promise  in  the  manner  and  form  as  the  plaintiff  has  in  his 
declaration  alleged. 

So  say  you  all?- 

And  you  are  now  discharged  from  inquiring  against  the 
defendant  C.  D.  what  damages  the  plaintiff  has  sustained  by 
reason  of  the  premises. 


No.  2250. 

Verdict  for  Plaintiff  in  Assumpsit. 

Q.  Gentlemen  of  the  jury,  have  you  agreed  upon  your  ver- 
dict? 

A.  We  have. 

Q.  For  whom  do  you  find? 

A.  We  find  for  plaintiff  in  the  sum  of  $ . 

Take  verdict  orally  as  follows: 
Gentlemen  of  the  Jury: 

You  say  that  you  find  the  defendant  did  undertake  and 
promise  in  manner  and  form  as  the  plaintiff  has  in  declara- 
tion alleged,  and  you  assess  the  damages  of  the  said  plaintiff 
at  the  sum  of  $ . 

So  say  you  all  ? 


No.  2251. 

Verdict  for  Defendant  in  Assumpsit. 

Q.  Gentlemen  of  the  jury  have  you  agreed  upon  your  ver- 
dict? 

A.  We  have. 

Q.  For  whom  do  you  find? 

A.  For  defendant. 
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Take  verdict  orally  as  follows: 
Gentlemen  of  the  Jury : 

You  say  you  find  the  defendant  did  not  undertake  and  prom- 
ise in  manner  and  form  as  the  plaintiff  has  in  his  declaration 
alleged. 

So  say  you  all? 


No,  2252. 

Verdict  for  Plaintiff  in  Assumpsit  and  Assessment  of  Dam- 
ages Against  Another  by  Default. 

As  in  No.  2250  after  "said  plaintiff"  say :    As  well  against 
the  defendant  C.  D.  as  against  the  defendant  E.  D.  at  the 

sum  of  $ . 

So  say  you  all? 


No.  2253. 

Verdict  for  Plaintiff  on  One  or  More  Counts  and  for  Defend- 
ant on  One  or  More  Counts. 

You  say  that  you  find  the  defendant  did  undertake  and 

promise,  etc.,  etc.,  and  you  assess  the  damage  on  the and 

counts  at  the  sum  of  $ ;  and  you  further  say  the 

defendant  did  not  undertake  and  promise,  etc.,   etc.,  as  the 

plaintiff  has  in  the  and counts  of  the  declaration 

alleged. 

So  say  you  all  ? 


No.  2254. 

Verdict  for  Plaintiff  Against  Executor  or  Administrator. 

You  say  that  you  find  that  the  said in  his  lifetime  did 

undertake  and  promise,  etc.,  etc.,  and  you  assess,  etc.,  etc.  (as 
usual). 

So  say  you  all  ? 
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No.  2255. 

Verdict  for  Defendant  as  Executor  or  Administrator. 

You  say  that  you  find  that  the  said in  his  lifetime  did 

not  undertake  and  promise  in  the  manner  and  form  as  the 
plaintiff  has  in  his  declaration  alleged. 

So  say  you  all  ? 


No.  2256. 

Verdict  for  Plaintiff  (in  Debt). 

You  say  that  you  find  that  the  defendant  C.  D.  does  owe 

to  the  plaintiff  A.  B.  the  sum  of  $ as  the  plaintiff  has  in 

his  declaration  alleged. 

So  say  you  all  ? 


No.  2257. 

Verdict  for  Defendant  (in  Debt). 

You  say  that  you  find  the  defendant  C.  D.  is  not  indebted  to 
A.  B.,  the  plaintiff,  as  he  has  in  his  declaration  alleged. 
So  say  you  all  ? 


No.  2258. 

Verdict  for  Plaintiff  (in  Covenant). 

You  say  that  you  find  that  the  writing  obligatory  as  al- 
leged in  the  declaration  of  A.  B.,  the  plaintiff,  is  the  [deed 
or  bond  or ]  of  C.  D.,  the  defendant  herein,  and  you  as- 
sess the  damages  of  the  said  plaintiff  at  the  sum  of  $ . 

So  say  you  all? 
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No.  2259. 

Verdict  for  Defendant  (in  Covenant). 

You  say  that  you  find  that  the  writing  obligatory  as  alleged 
by  the  plaintiff  in  his  declaration  is  not  the  [deed  or  bond  or 
as  may  be]  of  the  defendant  herein. 

So  say  you  all? 


No.  2260. 

Verdict  for  Defendant  for  Balance  Due  on  Set-off. 

You  say  that  you  find  that  there  is  due  from  the  said  plaintifif 
to  the  said  defendant,  over  and  above  the  amount  proven  on 
the  trial  to  be  due  from  the  said  defendant  to  the  said  plaintiff 
the  sum  of  $ . 


No.  2261. 

Verdict  for  Plaintiff  (in  Trespass). 

You  say  that  you  find  the  defendant  C.  D.  is  guilty  in  man- 
ner and  form  of  the  trespass  as  alleged  by  the  plaintifif  in  his 
declaration  and  you  assess  the  damages  of  the  said  plaintiff 
at  the  sum  of  $ . 

So  say  you  all? 


No.  2262. 

Verdict  for  Defendant  (in  Trespass). 

You  say  that  you  find  the  defendant  C.  D.  is  not  guilty  in 
manner  and  form  of  the  trespass  as  alleged  in  the  plaintiff's 
declaration. 

So  say  you  all? 
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No.  2263. 

Verdict  in  Trespass  when  One  or  More  Defendants  are  Found 
Guilty,  and  One  or  More  Acquitted. 

You  say  that  you  find  the  defendant  C.  D.  is  guilty  in 
manner  and  form  of  the  trespass  as  alleged  in  the  plaintiff's 

declaration,  and  you  assess  the  damages  at  the  sum  of  $ , 

and  you  further  say  that  the  defendant  E.  D.  is  not  guilty  in 
the  manner  and  form  of  the  trespass  as  alleged  in  the  plaintiff's 
declaration. 

So  say  you  all  ? 


No.  2264. 

Verdict  for  Plaintiff  in  Trover. 

You  say  that  you  find  the  defendant  is  guilty  of  the  prem- 
ises laid  to  his  charge  as  alleged  in  the  plaintiff's  declaration 
and  you  assess  the  damages  of  the  said  plaintiff  at  the  sum 
of  $ . 

So  say  you  all  ? 


No.  2265. 

Verdict  for  Defendant  in  Trover. 

You  say  that  you  find  the  defendant  is  not  guilty  of  the 
premises  laid  to  his  charge  as  alleged  in  the  plaintiff's  declara- 
tion. 

So  say  you  all  ? 


No.  2266. 

Verdict  for  Plaintiff  in  "Trespass  on  the  Case"  or  "Case." 
Same  as  in  Trover.    See  No.  2264. 


No.  2267. 

Verdict  for  Defendant  in  "Trespass  on  the  Case"  or  "Case." 

Same  as  in  Trover.    See  No.  2265. 
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No.  S2G8. 

Verdict  for  Plaintiff  in  Ejectment. 

You  say  that  you  find  the  defendant  is  guilty  of  unlawfully 
withholding  the  land  and  premises  described  in  the  plaintiff's 
declaration,  and  that  the  said  plaintiff  is  well  entitled  to  hold 
the  same  [in  fee  or as  the  case  may  be],  as  he  has  al- 
leged, and  you  assess  the  damages  of  the  said  plaintiff  at  the 
sum  of  $ [or  six  cents]. 

So  say  you  all  ? 


No.  2269. 

Verdict  for  Defendant  in  Ejectment. 

You  say  that  you  find  the  defendant  is  not  guilty  of  unlaw- 
fully withholdnig  the  lands  and  premsies  as  described  in  the 
plaintiff's  declaration. 

So  say  you  all  ? 


No.  2270. 

Verdict  in  Ejectment  for  One  Plaintiff  and  for  Defendant  for 
Other  Plaintiffs. 

You  say  that  you  find  the  defendant  C.  D.  is  guilty  of  un- 
lawfully withholding  the  lands  and  premises  described  in  the 
declaration  of  A.  B.,  plaintiff  herein ;  and  you  further  say  that 
the  defendant  C.  D.  is  not  guilty  of  the  matters  laid  to  his 
charge  as  the  plaintiffs  C.  B.  and  D.  B.  have  alleged. 

So  say  you  all  ? 


No.  2271. 

Verdict  in  Ejectment  of  Part  for  Plaintiff  and  Part  for 
Defendant. 

You  say  that  you  find  the  defendant  is  guilty  of  unlawfully 
withholding  the  lands  and  premises  described  in  the  
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count  of  the  plaintiff's  declaration,  and  as  to  the  residue  of 
the  premises  the  defendant  is  not  guilty  of  the  matters  laid 
to  his  charge  as  the  plaintiff  has  in  said  declaration  alleged. 
So  say  you  all  ? 


No.  2272. 

Verdict  for  Plaintiff  in  Replevin  when  Property  has  been 

Replevied. 

You  say  that  you  find  the  defendant  did  unlawfully  detain 
the  goods  and  chattels  as  described  and  alleged  in  the  plaintiff's 
declaration  and  you  assess  the  damages  of  the  said  plaintiff  at 
the  sum  of  $ . 

So  say  you  all  ? 


No.  2273. 

Verdict  for  Plaintiff  in  Replevin  virhen  Property  has  not  been 

Replevied. 

You  say  that  you  find  the  defendant  does  unlawfully  detain 
the  goods  and  chattels  as  described  and  alleged  in  the  plaintiff's 
declaration  and  you  assess  the  damages  of  the  said  plaintiff 
at  the  sum  of  $ . 

So  say  you  all  ? 


No.  2274. 

Verdict  for  Defendant  in  Replevin  and  Assessment  of  His 

Damages. 

You  say  that  you  find  the  defendant  did  not  unlawfully  de- 
tain the  goods  and  chattels  as  alleged  in  the  plaintiff's  declara- 
tion and  you  assess  the  damages  of  the  defendant  herein  at 
the  sum  of  $ . 

So  say  you  all  ? 
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No.  2275. 

Verdict  for  Defendant  and  Assessment  when  He  Has  a  Special 
Property  in  the  Goods  and  Chattels. 

You  say  that  you  find  the  defendant  did  not  unlawfully 
detain  the  goods  and  chattels  as  alleged  in  the  plaintiff's 
declaration  and  you  assess  the  damages  of  the  said  defendant 

at  the  sum  of  $ ;  and  you  further  say  the  plaintiff  is  the 

general  owner  of  the  said  goods  and  chattels,  and  that  the 
defendant  has  a  special  property  in  the  same  to  the  amount 
of  $ .. 

So  say  you  all  ? 


No.  2276. 

Proclamation  by  Crier  Opening  Court. 

As  the  court  enters  the  court  room,  all  persons  in  the  room 
arising,  the  marshal  or  crier  should  say : 

"The  judge  [or  judges]  of  the  District  Court  of  the  United 
States  for  the district  of ." 

When  the  judge  has  taken  his  place  on  the  bench  the  marshal 
or  crier  shoudl  make  the  following  proclamation  opening  court : 

"Hear  ye!  hear  ye!  The  District  Court  of  the  United 
States  for  the  district  of is  met  pursuant  to  ad- 
journment. All  persons  having  business  with  this  honorable 
court  draw  near,  give  attention  and  you  shall  be  heard.  God 
save  the  United  States  and  this  honorable  court." 
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No.  2277. 

Entry  (General  Form). 

The  District  Court  of  the  United  States 
for  the District  of . 


vs.   V  No. 


This  cause  came  on  to  be heard  at  this  term,  and  was 

argued  by  counsel ;  and  thereupon,  upon  consideration  thereof, 
it  was  ordered,  adjudged,  and  decreed  as  follows,  viz. :. 


No.  2278. 

Certified  Copy  of  Entry. 

The  United  States  of  America, 
District  of ,  ss. 


At  a  stated  term  of  the court  of  the  United  States  of 

America,  within  and  for  the district  of ,  in  the . 

judicial  circuit  of  the  United  States  of  America,  begun  and 

had  in  the  court-rooms,  at  the  city  of ,  in  said  district, 

on  the  first  Tuesday  of  — — ,  being  the  day  of  that 

month,  in  the  year  of  our  Lord  one  thousand  nine  hundred 

and  ;  and  of  the  independence  of  the  United  States  of 

America,  one  hundred  and . 

Present,  the  Honorable . 

On ,  the day  of ,  19 — ,  among  the  proceed- 
ings had  were  the  following,  to  wit : 

(*)  Consult  the  preceding  forms  for  Writs,  Notices,  Subpoenas, 
Citations,  etc. 
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The  United  States  of  America, 
District  of ,  ss. 

I, clerk  of  the court  of  the  United  States,  within 

and  for  the  district  aforesaid,  do  hereby  certify  that  the  fore- 
going    is   truly   taken   and   correctly   copied   from   the 

journal(l)  of  said  court. 

In  testirnony  whereof,  I  have  hereunto  set  my  hand  and 

affixed  the  seal  of  said  court,  at  the  city  of ,  this  

day  of ,  19—.  '      ,  Clerk. 

By ,  Deputy. 

(1)  The  books  to  be  kept  by  the  clerk  for  equity  proceedings  and 
the  entries  to  be  made  therein  are  prescribed  by  Equity  Rule  No.  3. 


No.  2279. 

Certificate  of  Copy  of  Entry  Allowed  in  Chambers. 

The  United'  States  of  America, 
District  of ,  ss. 

vs.      y  No. .    . 


vs.      V 


Be  it  remembered,  that  on  a  hearing  before  the  honorable 
-,  sitting  at  chambers  on  the  day  of  ,   19- 


the  following  order  was  made  and  signed,  and  ordered  to 
be  entered  upon  the  records  of  the  court  in  the  above  en- 
titled cause,  to  wit : 
The  United  States  of  America, 

District  of ,  ss. 

I,  ,  clerk  of  the  Circuit  Court  of  the  United  States, 

within  and  for  the  district  aforesaid,  do  hereby  certify  that 

the  above  is  a  true  copy  of  ,  entered  upon  the  order 

book  of  said  court  in  the  case  therein  entitled ;  that  I  have 

compared  the  same  with  the  original  entry  of  said  ,  and 

it  is  a  true  transcript  therefrom  and  of  the  whole  thing. 
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Witness  my  official  signature  and  the  seal  of  said  court  at 

,  in  said  district,  this  day  of  ,  19—,  and  in 

the  year  of  the  independence  of  the  United  States  of 

America.  ^  Clerk. 

By ,  Deptuy. 

No.  2280. 

Certificate  for  Copy. 

The  United  States  of  America, 
District  of ,  ss. 


I, ,  clerk  of  the court  of  the  United  States,  within 

and  for  the  district  aforesaid,  do  hereby  certify  that . 

In  estimony  whereof,  I  have  hereunto  set  my  hand,  and 

affixed  the  seal  of  the  said  court,  at  ,  this  day  of 

.  19-.  , 

Clerk Court  of  the  United  States. 

By ,  Deputy. 


No.  2281. 

Certificate  as  to  Official  Character  of  Clerk  by  a  Judge. 

The  United  States  of  America. 

District  of ,  ss. 

I, ,  judge  of  the court  of  the  United  States  within 

and  for  the  district  aforesaid,  the  same  being  a  court  of  record, 
within  and  for  the  district  aforesaid,  do  hereby  certify  that 

is  clerk  of  said  court,  and  was  such  clerk  at  the  time  of 

making  and  subscribing  to  the  foregoing  certificate ,  and 

that  the  attestation  of  said  clerk  is  in  due  form  of  law  and  by 
the  proper  officer. 

In  testimony  whereof,  I  do  hereby  subscribe  my  name  at 

, ,  this day  of ,  19 — . , 

Judge  of  the Court  of  the  United 

States  for  the District  of . 
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No.  2282. 

Certificate  as  to  Official  Character  of  Judge  by  the  Clerk  of 

the  Court. 

The  United  States  of  America, 
District  of ,  ss. 

I,  ,   clerk  of  the  court  of  the  United   States, 

within  and  for  the  district  aforesaid,  do  hereby  certify  that 

,  whose  name  is  subscribed  to  the  foregoing  certificate, 

was,  at  the  time  of  subscribing  the  same,  judge  of  the  

court,  within  and  for  the  district  aforesaid,  duly  commissioned 
and  qualified,  and  that  full  faith  and  credit  are  due  to  all  his 
official  acts  as  such. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and 

affixed  the  seal  of  said  court  at ,  this day  of , 

19—. 


Clerk Court  of  the  United  States, 

By ,  Deputy. 


No.  2283. 

Certificate  as  to  Searching  Record. 

The  United  States  of  America, 
District  of ,  ss. 

I,  — — ,  clerk  of  the  Circuit  Court  of  the  United  States, 
within  and  for  the  district  aforesaid,  do  hereby  certify  that 
I  have  searched  the  records  of  said  court  and  find  no  judg- 
ments or  suits  pending  therein,  by  or  against . 

In  witness  whereof,   I  have  hereunto  set  my  hand   and 

affixed  the  seal  of  said  court  at ,  this day  of , 

19—. 

,  Clerk. 


By ,  Deputy. 
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No.  2284. 

Order  of  Court  to  Pay  Account. 

At  a  stated  term  of  the  District  Court  of  the  United  States 

within  and  for  he  judicial  circuit  and  the  district 

of  ,  begun  and  held  at  the  city  of  ,  on  the  first 

Tuesday  of ,  being  the  day  of  that  month,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and  ,  and 

of  the  independence  of  the  United  States  of  America  the . 

Present,  the  Honorable  ,  district  judge. 

Among  the  proceedings  had  were  the  following,  to  wit: 

,  19-. 

Whereas  has  presented  to  this  court  an  account  for 

his   services    for  the quarter,    19 — ,    and   in   presence 

of  ,  Esq.,  United  States  attorney,  has  proved  on  oath 

to  the  satisfaction  of  the  court  that  the  services  therein  charged 
have  been  actually  and  necessarily  performed  as  therein  stated ; 
and  whereas  said  charges  appear  o  be  just  and  according  to 

law,  it  is  ordered  that  said  account,  amounting  to dollars 

and cents  ($ )  be  and  the  same  hereby  is  approved. 

I, ,  clerk  of  said  court,  do  hereby  certify  that  the  fore- 
going is  a  true  copy  of  an  order  entered  upon  the  journal  of 
said  court. 

Witness  my  official  signature  and  the  seal  of  said  court, 

at ,  this day  of ,  19 — . 

,  Clerk. 

By ,  Deputy  Clerk. 
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No.  2285. 

Schedule  No.  1.(1) 

The  District  Court  for  the 
District  of . 


For  attendance  on  court  while  in  ses- 
sion on  the  following  days,  to  wit : 

days, 
days 
days, 

Travel  from  Cincinnati  (residence  of 
clerk)  to  Columbus,  the  place  of 
holding  court  for  the  eastern  divi- 
sion, and  return,  —  trips,  each  trip 
240  miles,  at*5c.  per  mile  .... 

For   miscellaneous    fees,   for   services 

rendered,  as  follows: 

Making  entries  on  journal — 

Opening  and  adjournment  of  court, 
— —  days, folios,  each  folio,  .15 

Order   for  grand  jury, folios, 

each  folio,     ...  15 

Empanelment  of  grand  jury,  

folios,  each  folio, 15 

Reports  of  grand  jury,  folios, 

each  folio 15 

Approving  appointment  of  bailiffs, 
folios,  each  folio 15 

Appointment  U.  S.  commissioners, 
folios,  each  folio 15 

Excusing  jurors,  folios,  each 

folio,  15 

Ordering  rule  to  show  cause  to  is- 
sue,   folios,  each  folio 15 

Ordering  rule  to  show  discharged, 
folios,  each  folio 15 

Ordering  attachment  to  issue, 

folios,  each  folio .  .15 

Ordering    attachment   discharged, 
folios,  each  folio,  .    .        ■  «  .15 

Entering  sentence  for  contempt  of 
court, folios,  each  folio,    .    .  .15 

Entering  approval  of accounts 

of  district  attorney, folios, 

each  folio 15 

Entering  approval  of accounts 

of  marshal, folios,  each  folio,  .15 

Entering  approval  of accounts 

of  clerk, folios,  each  folio,  .  .15 


PRINTED    FORMS. 


3579 


Entering  approval  of accounts 

of   U.    S.    commissioners,    

folios,  each  folio,     ...  .  .15 

Order  to   pay   grand  jurors,  

folios,  each  folio 15 

Order  to    pay   petit   jurors,   

folios,  each  folio, 15 

Order  to  pay  grand  jury  witnesses, 
folios,  each  folio 15 

Application  for  appointment  of 
chief  supervisor  of  elections, 
folios,  each  folio, 15 

Appointing  chief  supervisor  of 
election, folios,  each  folio,  .  .15 

Resignation  of  chief  supervisor, 
folios,  each  folio 15 

Approving  appointment  of  super- 
visors  of   election,   folios, 

each  folio 15 

Making  certified  copies  of  journal 
entries,  to  wit : 

Allowance  to  district  attorney, 

folios,  each  folio,   loc,  ctfic.  and 
seal,  ...        .  35 

Approval  of  accounts  of  district  at- 
torney,      folios,   each    folio, 

IOC,  ctfic.  and  seal,        35 

Approval  of  accounts  of  marshal, 

folios,  each  folio,  loc,  ctfic. 

and  seal,  35 

Approval  of  accounts  of  clerk, 

folios,  each  folio,  loc,  ctfic.  and 
seal, 35 

Approval  of  accounts  of  U.  S.  com- 
missioners,   folios,  each  folio, 

IOC,  ctfic.  and  seal 35 

Order   to   pay  grand   jurors, 

folios,  each  folio, 

Order  to    pay   petit   jurors,   

folios,  each  folio 

Order  to  pay  grand  jury  witnesses, 

folios,  each  folio, 

Other  miscellaneous  fees : 

Filing applications  for  grand 

jury,  .  ...  each,  .10 

Filing precipes  for  grand  jury 

witnesses,  .    .  .    .  each,  .10 

Issuing  subpoenas  for  grand 

jury  witnesses,     ....      each,  25 

Filing  and  entering  return  on 

subpoenas   for   grand    jury  wit- 
nesses,     each,  .25 
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Swearing jurors  to  attendance 

and  travel, each,  .10 

Swearing grand  jury  witnesses 

to  attendance  and  travel,  .  each,  .10 

Swearing bailiffs,   .   .    .  each,  .10 

Filing  transcripts  of   U.  S. 

commissioners each,  .10 

Piling other  papers  of  U.  S. 

commissioners,    ....  each,  .10 

Filing monthly  reports  of  U. 

S.  commissioners each,  .10 

Issuing commissions  to  super- 
visors of  elections,    .    .    .  each,  i  .00 

Filing  — — •  duplicate  accounts  of 
■  U.  S.  officers each,  .10 

Issuing  rule  to  show  cause,  each,  i.oo 

Filing  and  entering  return  there- 
on  each,  .25 

Issuing  order  of  attachment,  each,  i  .00 

Piling  and  entering  return  there- 
on,   each,  .25 

Total  amount  of  schedule, 


(1)  R.  S.  U.  S.,  Sec.  828,  prescribes  fees  of  clerks  of  United  States 
District  Courts,  and  by  Act  of  February  26,  1919,  the  clerks  were 
placed  upon  a  salary  basis.     40  Stat.  L.  1182. 
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No.  2286. 

Schedule  No.  2 — Civil  Cases. 

The  District  Court  for  the 

District  of . 


For  fees  in  the  following  cases,  in 
which  the  United  States  is  plaintiff: 

Filing  petition, lo 

Entering  rule  day  for  answer,  .30 

Filing  precipe  for  summons 10 

Issuing  summons,    ....            .1.00 
Filing  and  entering  return  on  sum- 
mons,     25 

Filing stipulations,   .    .   each,  .10 

Filing replications,  each,  .10 

Filing demurrers,  .    .    .  each,  .10 

Filing motions,  ....  each,  .10 

Filing affidavits,    .    .   .    each,  .10 

Filing   and   opening  ■'  deposi- 
tions, .       .     .            ...      each,  .25 

Filing precipes  for  witnesses, 

each, .10 
Issuing  subpcEnas    for    wit- 
nesses,  ....  .  each,  .25 

Filing  and  entering  return  on 

subpoenas,    .  ...    each,  .25 

Swearing witnesses  to  testify, 

each,  .10 
Swearing witnesses  to  attend- 
ance and  travel,    .       .  each,  .10 
Entering  order  to  pay  witnesses, 

each,  .15 
Copying  order  to  pay  witnesses  to 

marshal,- each,  .10 

Entering on  journal, folios, 

eaeh, 15 

Entering on  journal, folios, 

each, 15 

Entering on  journal, folios, 

each, 15 

Entering  judgment, folios,  each.15 

Dockets,  indexes,  etc 

Commission  on received  and  paid' 

out,  at  I  percent,         | 

Final  record, folios,  each,     .    .    .15 
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No.  2287. 

Schedule  No.  3 — Criminal  Cases. 

The  District  Court  for  the  

District  of . 


Filing  indictment, iq 

Filing  precipe  for  capias, lo 

Issuing  capias,  .   .       i.oo 

Filing  and  entering  return  on  ca- 
pias,-  25 

Entering  arrangement  and  plea, 
— -folios,    .   .    ...  each  folio,  .15 

Taking  recognizance, folios,  . 

each  folio,    .  25 

Filing  written  recognizance,  .each,  .10 
Swearing  sureties,  .  .  .  each,  .10 
Certificate  and  seal  thereto,  .  each,  .35 
Issuing  temporary  mittimus,  .  .  i.oo 
Filing  and  entering  return  on  tem- 
porary mittimus, 25 

Filing  affidavit  under  crimes  act,  .  .10 
Entering  order  to  subpoena  defend- 
ant's witnesses, folios,  each,  .15 

Filing- precipes  for  witnesses, 

each,  .10 

Issuing subpoenas    for   wit- 

I     nesses ,   •    ■    •     each,  .25 

Filing  and  entering  return  on 

'     subpoenas, each,  .25 

Entering  trial  and  verdict, fol- 

I     ios .   .    each,  .15 

Swearing witnesses  to  testify, 

each,  .10 

Swearing witnesses  to  attend- 

I    ance  and  travel,       .    .   .   .  each,  .10 

Entering  orders'  to   pay  wit- 

I     nesses, folios,  .  .  each,  .15 

^Copying  orders  to  pay witness- 

■    es  for  marshal, folios,  each,  .10 

Filing motions,.   .    .   .   each,  .10 

Filing  verdict, 10 

Entering  sentence, folios,  each  .15 

Issuing  final  commitment,    .    .    .  i.oo 
Filing  and  entering  return  on  final 

commitment,  . 25 

Entering  order  of  distribution, 

folios each,  .15 

Commission  on  $ ,  received  and 

paid  out,  at  i  percent 

Dockets,  indexes,  etc 

Entering  final  record,  folios, 

each,  .15 
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No.  228S. 

Quarterly  Statement  of  Clerk. 

Account  of ,  Clerk, 

F'or  quarter  ending ,  19 — . 

The  United  States,  Dr. 

To  — ,  Clerk  of  the  District  Court  of  the  United  States 

within  and  for  the District  of .. 

For  compensation  and  fees  for  services  rendered  the  Ucited 

States  in  said  courts  during  the  quarter  ending  ,  18 — , 

as  follows,  to  wit: 

DISTRICT   COURT. 

Schedule  No.   1,  per  diems  and  miscellaneous  fees,  $ . 

Schedule  No.  2,  civil  cases $ . 

Schedule  No.  3,  criminal  cases $ . 


The  United  States  of  America, 
District  of ,  ss. 

I,  ,  clerk  of  the  said  courts,  do  solemnly  swear  that 

the  services  charged  in  the  foregoing  account  have  been 
actually  and  necessarily  performed  as  therein  stated,  and  that 
all  the  items  stated  in  said  schedules  are  correct  and  legal, 
and  the  amounts  justly  due  me,  as  I  verily  believe,  so  help 
me  God. 

Subscribed  and  sworn  to  before  me  this  — ■ —  day  of , 

19—.  ^ , 

U.  S.  Commissioner. 


No.  2289. 

Order  Approving  Clerk's  Account. 

At  a  stated  term  of  the  District  Court  of  the  United  States, 

within  and  for  the judicial  circuit,  and  the district 

of  ,  begun  and  held  at  the  city  of  on  the  first 

Tuesday  of ,  being  the  day  of  that  month,  in  the 
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year  of  our  Lord  one  thousand  nine  hundred  and  ,  and 

of  the  independence  of  the  United  States  of  America  the . 

President,  the  Honorable ,  district  judge. 

Among-  the  proceedings  had  were  the  following,  to  wit : 

,  19—. 

Whereas,  ,  clerk,  has  presented  to  this  court  an  ac- 
count for  his  services  for  the  quarter,    19 — -,   and  in 

presence  of  ,  Esq.,  United  States  attorney,  has  proved 

on  oath,  to  the  satisfaction  of  the  court,  that  the  services 
therein  charged  have  been  actually  and  necessarily  performed 
as  therein  stated,  and  that  per  diem  compensation  has  only 
been  charged  foi;  days  when  business  was  actually  transacted 
in  court;  and  whereas  said  charges  appear  to  be  just  and 
according  to  law,  it  is  ordered  that  said  account,  amounting 

to  dollars  and  cents   ($ )   be  and  the  same 

hereby  is  approved. 

The  United  States  of  America, 

District  of ,  ss. 

I, ,  clerk  of  said  court,  do  hereby  certify  that  the  fore- 
going is  a  true  copy  of  an  order  entered  upon  the  journal  of 
said  court. 

Witness  my  official  signature  and  the  seal  of  said 

court,  at  ,  ,  this  day  of  , 

19—.  ,  Clerk, 

By ,  Deputy. 


No.  2290. 

Oath  of  Office. 

The  United  States  of  America, 
District  of ,  ss. 

I  do  solesnnly  swear   [or,  affirm]   that  to  the  best  of  my 
knowledge  and  ability  I  will  support  and  defend  the  con- 
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stitution  of  the  United  States  against  all  enemies,  forejgn  and 
domestic;  that  I  will  bear  true  faith  and  allegiance  to  the 
same;  that  I  take  this  obligation' freely,  without  any  mental 
reservation  or  purpose  of  evasion;  and  that  I  will  well  and 
faithfully  discharge  the  office  on  which  I  am  about  to  enter. 

And  I  do  further  solemnly that  I  will  faithfully  execute 

all  lawful  precepts  directed  to  the  marshal  of  the  dis- 
trict of  ,  under  the  authority  of  the  United  States,  and 

true  returns  make,  and  in  all  things  well  and  truly,  and  with- 
out malice  or  partiality,  perform  the  duties  of  the  office  of 
deputy  marshal  of  the district  of ,  during  my  con- 
tinuance in  said  office,  and  take  only  iny  lawful  fees.  So 
help  me  God. 

Sworn  and  subscribed  before  me  this  day  of  , 

19- .  . 


No.  2291. 

Designation  to  Hold  District  Courts. 

The  United  States  of  America, 
Judicial  Circuit,  ss. 


To  the  Hon. ,  Judge  of  the  District  Court  of  the  United 

States  for  the District  of . 

Whereas,  in  my  judgment,  the  public  interest  so  requires, 
you  are,  pursuant  to  Section   13(1)   of  the  Judicial   Code. 

hereby  .designated  and  appointed  to  hold  the term  of  the 

District  Court  for  the  District  of  — —  at  the  city  of 

,  in  place  or  in  aid  of  the  proper  district  judge  of  such 

district,  and  to  discharge  all  the  judicial  duties  of  such  judge 
from  the day  of to  the day  of ,  19 — . 

,  19-.  , 

Circuit  Judge. 

(1)  Sees.  13  to  20  of  the  Judicial  Code  deal  with  this  subject,  and 
the  designation  may  be  made  under  some  section  other  than  13,  in 
which  case  insert  the  pertinent  number. 
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No.  2292. 

Summons  for  Jurors. 

The  United  States  of  America, 

District  of ,  ss. 

The  President  of  the  United  States  of  America  to  the  Marshal 

of  the District  of ,  Greeting : 

We  command  you  to  summon,  without  delay,   [space  for 

names],  to  be  and  appear  before  our court  of  the  United 

States,  within  and  for  the  district  aforesaid,  at  the  court  rooms 

in  the  city  of  ,  on  ,  the  day  of  ,  1,9 — , 

at  o'clock  M.,  then  and  there  to  serve  as  

jurors  for  and  during  the  — —  term,  19 — ,  of  said  court,  and 
not  depart  the  court  without  the  leave  thereof. 

Hereof  fail  not,  and  have  then  and  there  this  writ,  with 
your  proceedings  thereon. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief 

Justice  of  the  United  States,  this  day  of 

,  19 — ,  and  in  the  year  of  the  inde- 
pendence of  the  United  States  of  America. 

Attest :  , 

Clerk Court  of  the  United  States, 

By ,  Deputy. 


No.  2293. 

Report  of  Committee  on  Application  for  Admission  to  Bar. 

The  United  States  of  America, 
District  of ,  ss. 


We,   the  committee  appointed   to   examine  ,   esquire, 

of ,  an  applicant  for  admission  to  the  bar,  have  the  honor 

to  make  the  following  report. 

We  find  the  applicant  to  be  a  member  of  the  bar  of  the 

several  courts  of  the  state  of ,  in  good  standing,  of  good 

moral  character,  and  qualified  to  practice  in  the  courts  of  the 
United  States  as  an  attorney  and  counselor  at  law,  solicitor 
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in  chancery,  and  proctor  and  advocate  in  admiralty,  and  recom- 
mend his  admission  accordingly.  , 


Committee. 


No.  2294. 

Certificate  of  Admission  to  the  Bar. 


The  United  States  of  America, 

Circuit  and 

District  of ,  ss. 


Be  it  known,   that  ,   Esq.,  has  been  duly  examined, 

and  regularly  admitted  to  practice  as  a  solicitor,  attorney,  and 
counselor  at  law,  and  proctor  and  advocate*  in  admiralty,  in 

and  for  the circuit  and district  of ,  at  the  term 

of ,  begun  and  holden  at on  the day  of , 

in  the  year  of  our  Lord  one  thousand  nine  hundred  and , 

and  is  hereby  authorized  to  appear  as  such,  according  to  the 
rules  and  practice  of  said  courts,  the  laws  of  the  United  States 
and  the  state  of . 

In  testimony  whereof,  I  have  hereunto  set  my  name  and 

aifixed  the  seal  of  the  said  court,  at  the  city  of  ,  this 

day  of ,  19 — ,  and  of  the  independence  of  the  United 

States  of  America  the .  , 


Clerk  of  the  District  Court,  for 
the District  of . 


No.  2295. 

United  States  Commissioner's  Certificate. 

The  United  States  of  America, 

The  District  Court  of  the  United  States, 
District  of ,  ss. 

Be  it  known,  that ,  Esq.,  has  been  duly  appointed  and 

commissioned  as  a  United  States  commissioner  in  and   for 
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the circuit,  and district  of ,  at  the  term  oi , 

begun  and  holden  at on  the  day  of  ,  in  the 

year  of  our  Lord  one  thousand  nine  hundred  and .    And 

he  is  hereby  authorized  to  take  acknowledgments  of  bail  and 
affidavits,  and  to  take  depositions  of  witnesses,  and  to  do  and 
perform  all  other  acts  and  diities,  according  to  the  rules  and 
practice  of  said  courts,  the  laws  of  the  United  States  and  the 

state  of . 

In  testimony  whereof,  I  have  hereunto  set  my  name  and 

affixed  the  seal  of  the  said  court,  at  the  city  of ,  this 

d^y  of  '■ ,  19 — ,  and  of  the  independence  of  the  United 

States  the .  ,  Clerk. 

By ,  Deputy. 


No.  2296. 

Oath  of  Expenses  of  Witness  on  Behalf  of  the  United  States. 

The  United  States  of  America,  Term,  19 — . 

District  of . 

The  United  States  ^ 

vs.  > Court. 


— : —  being  duly  sworn,  says  that  he  is ;  that  he  has 

attended  as  a  witness  on  behalf  of  the  United  States  in  the 
above-enitled  cause,  and  has  been  discharged;  that  as  such 
witness  he  has  incurred  and  paid  the  following  necessary  ex- 
penses, to  wit :    . 

Subsistence  en  route, . 

Subsistence  at . 

That  he  has  not  received,  and  is  not  entitled  by  the  regu- 
lations of  the  bureau  or  department  in  whose  service  he  is 
employed  to  claim  or  receive,  any  allowance  whatever  for  the 
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above  expenses ;  that  the  same  are  due  and  wholly  unpaid ;  that 
he  has  not  charged,  and  does  not  intend  to  charge,  the  same, 
or  any  part  thereof,  against  any  other  fund,  department,  or 
officer  of  the  United  States;  and  further  says  not. 


Subscribed  and  sworn  to  before  me  this day  of 

19—.  


Clerk Court. 


No.  2297. 

Statement  of  Court  Funds.  (1) 

The Court  of  the  United  States, 

District  of . 

— , ,  19— 

Sir:    I  have  the  honor  to  report  moneys  in  the  custody  of 

this  court  at  the  close  of  the  week  ending  ,   19 — ,   as 

follows : 


With  Assistant  Treasurer  U.  S.  at ,  ,  $- 

With  National  Bank  of ,  ,     .     .     .       - 

With  National  Bank  of ,  ,     .  .       - 

Held  otherwise, 

$- 


-,  Clerk. 


The  Treasurer  of  the  United  States. 

Note. — This  statement  should  be  made  and  forwarded  to 
the  Treasurer  of  the  United  States  at  the  close  of  business  on 
Saturday  of  each  week. 
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No.  2298. 

Receipt  to  Clerk  for  Money  Paid  Out. 

Original.  ( 1 ) 

Clerk's  Office  of  the  United  States Court, 

District  of . 

$ .  , ,  19-. 

Received  of ,  clerk  of  the  United  States  court, 

the  sum  of dollars,  on  account  of  ,  during  the  six 

months  ending ,  19 — .  — . 

( 1 )  Have  a  duplicate  like  original. 


No.  2299. 

Receipt  by  Clerk  for  Money  Received. 
Clerk's  Office, 


vs.     y  Court, District  of 


Doc.  .  No. 


' '  ^^—- 

Received  of ,  dollars,  being ,  which  amount 

is  also  receipted  on  docket.  ,  Clerk. 

,  Deputy. 
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No.  2300. 

Blank  for  Taxing  Costs  in  a  Circuit  Court  of  Appeals.  (1) 
United  States  Court  of  Appeals  for  the Circuit 


vs. 


No. 


Statement  of  Costs. 


$      CtB. 


Docketing-  cause  and  filing  record $5-00 

appearances @        .25 

continuances 25 

Filing  papers 25 

Filing    briefs S-oo 

Transfer   to   Docket i.oo 

Argument 20 

Submission 20 

Judgment    or    decree 1.00 

Filing  same 25 

Recording  same,  folios 20 

Mandate 5.00 

Opinion 1.00  to       5.00 

Writ   of   error 5.00 

Costs  and  copy 40 

Telegrams   and   expressage 

Clerk's   costs 

Cost  of  printing  record 

Attorney's    docket    fee 

Received  payment  for  the  costs  taxed  above,  except  the 

attorney's  docket  fee. 
Dated  at ' 


Qerk  United  States  Circuit  Court  of  Appeals, Circuit 

(1)  See  order  of  Supreme  Court  of  the  United  States  dated  February 
28,  1898,  made  in  pursuance  of  29.  Stat.  L.  536,  chap.  263,  dated  February 
19,  1897.- 
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NATURALIZATION  OF  ALIENS' 

No.  2301. 

Declaration  of  Intention. 

(Invalid  for  all  purposes  seven  years  after  the  date  hereof.) 
,  ss. 

I,  ,  aged years,  occupation  ,  do  declare  on 

oath  (affirm)  that  my  personal  description  is:    Color  , 

complexion ,  height ,  weight ,  color  of  hair , 

color  of  eyes  ^ ,  other  visible  distinctive  marks ;  I  was 

bom  in on  the day  of ,  Anno  Domini  — — ;  I 

now  reside  at  ;  I  emigrated  to  the  United  States  of 

America  from on  the  vessel  ■ ;  my  last  foreign  resi- 
dence was  .     It  is  my  bona  fide  intention  to  renounce 

forever  all  allegiance  and  fidelity  to  any  foreign  prince,  poten- 
tate, state,  or  sovereignty,  and  particularly  to ,  of  which 

I  am  now  a  citizen  [subject] ;  I  arrived  at  the  [port]  of , 

in  the  state  [territory  or  district]  of on  or  about  the 

day  of Anno  Domini ;  I  am  not  an  anarchist ;  I  am 

not  a  pdlygamist  nor  a  believer  in  the  practice  of  polygamy; 
and  it  is  my  intention  in  good  faith  to  become  a  citizen  of  the 
United  States  of  America  and  to  permanently  reside  therein. 
So  help  me  God. 

[Original  signature  of  declarant]  . 

Subscribed  EWid  sworn  to   [affirmed]  before  me  this  

day  of ,  Anno  Domini .  . 


[Official  character  of  testator.] 


(1)  Act  of  Congress  of  June  29,  1906,  34  Stat.  L.  S96,  at  Sec.  27, 
provides  forms  which  shall  be  used  "substantially"  as  set  forth. 
These  forms  cover  (a)  Declaration  of  Intention;  (b)  Petition  for 
Naturalization;  (c)  Affidavit  of  Witnesses;  (d)  Certificate  of  Natural- 
ization;  (e)   Stub  of  Certificate  of  Naturalization. 

Exact  identity  in  form  is  not  required,  and  the  Declaration  of 
Intention  may  be  amended.     U.  S.  v.  Viaropulos,  221'  Fed.  485. 
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No.  2302. 

Petition  for  Naturalization. 

Court  of . 

In  the  matter  of  the  petition  of to  be  admitted  as  a  citr- 

zen  of  the  United  States  of  America. 
To  the Court. 

The  petition  of respectfully  shows : 

First.    My  full  name  is . 

Second.    My  place  of  residence  is  number street,  city 

of ,  state  [territory  or  district]  of . 

Third.    My  occupation  is . 

Fourth.    I  was  born  on  the day  of at . 

Fifth.    I  emigrated  to  the  United  States  from ,  on  or 

about  the day  of ,  Anno  Domini ,  and  arrived 

at  the  port  of ^  in  the  United  States,  on  the  vessel . 

Sixth.    I  declared  my  intention  to  become  a  citizen  of  the 

United  States  on  the  — '■ —  day  of at ,  in  the 

court  of . 

Seventh.    I  am  married.     My  wife's  name  is  . 

She  was  born  in and  now  resides  at .     I  have 

children,  and  the  name,  date,  and  place  of  birth  and  place  of 
residence  of  each  of  said  children  is  as  follows: : 


Eighth.  _  I  am  not  a  disbeliever  in  or  opposed  to  organized 
government  or  a  member  of  or  affiliated  with  any  organiza- 
tion or  body  of  persons  teaching  disbelief  in  organized  govern- 
ment. I  am  not  a  polygamist  nor  a  believer  in  the  practice  of 
polygamy.  I  am.  attached  to  the  principles  of  the  constitution 
of  the  United  States,  and  it  is  my  intention  to  become  a  citizen 
of  the  United  States,  and  to  renounce  absolutely  and  forever 
all  allegiance  and  fidelity  to  any   foreign  prince,  potentate, 

state,  or  sovereignty,  and  particularly  to ,  of  which  at  this 

time  I  am  a  citizen  [or  subject],  and  it  is  my  intention  to 
reside  permanently  in  the  United  States. 

Ninth.    I  am  able  to  speak  the  English  language. 

Tenth.  I  have  resided  continuously  in  the  United  States  of 
America  for  a  term  of  five  years  at  least  immediately  preceding 
the  date  of  this  petition,  to  wit,  since ,  Anno  Domini , 
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and  in  the  state  [territory  or  district]  of for  one  year  at 

least  next  preceding  the  date  of  this  petition,  to  wit,  since ■- 

day  of ,  Anno  Domini . 

Eleventh.    I  have  not  heretofore  made  petition  for  citizen- 
ship to  any  court.     [I  made  petition  for  citizenship  to  the 


court  of at ,  and  the  said  petition  was  denied  "by  the 

said  court  for  the  following  reasons  and  causes,  to  wit,  

,  and  the  cause  of  such  denial  has  since  been  cured  or 


removed.] 

Attached  hereto  and  made  a  part  of  this  petition  are  my 
declaration  of  intention  to  become  a  citizen  of  the  United 
States  and  the  certificate  from  the  Department  of  Commerce 
and  Labor  required  by  law.  Wherefore  your  petitioner  prays 
that  he  may  be  admitted  a  citizen  of  the  United  States  of 
America. 

Dated .  [Signature  of  petitioner]  . 


,  ss. 

,  being  duly  sworn,  deposes  and  says  that  he  is  the  pe:i- 

tioner  in  the  above-entitled  proceeding;  that  he  has  read  the 
foregoing  petition  and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge,  except  as  to  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and  that  as  to 
those  matters  he  believes  it  to  be  true. 

Subscribed  and  sworn  to  before  me  this day  of , 

Anno  Domini .  , 

Clerk  of  the Court. 


No.  2303. 

Affidavit  of  Witnesses. 

Court  of . 

In  the  matter  of  the  petition  of to  be  admitted  a  citizen 

of  the  United  States  of  America. 

■ -,  ss. 

,  occupation ,  residing  at ,  and duly,  and 

respectfully  sworn,  deposes  and  says  that  he  is  a  citizen  of  the 
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United  States  of  America ;  that  he  has  personally  known  ■ 


the  petitioner  above  mentioned,  to  be  a  resident  of  the  United 
States  for  a  period  of  at  least  five  years  continuously  immedi- 
ately preceding  the  date  of  filing  his  petition,  and  of  the  state 
[territory  or  district]  in  which  the  above-entitled  application 

is  made  for  a  period  of : years  immediately  preceding  the 

date  of  filing  his  petition ;  and  that  he  has  personal  knowledge 
that  the  said  petitioner  is  a  person  of  good  moral  character, 
attached  to  the  principles  of  the  constitution  of  the  United 
States,  and  that  he  is  in  every  way  qualified,  in  his  opinion,  to 
be  admitted  as  a  citizen  of  the  United  States.  . 


Subscribed  and  sworn  to  before  me  this day  of 

nineteen  hundred  and .  


[Ofificial  character  of  attestor.] 


No.  2304. 

Certificate  of  Naturalization. 


Number . 

Petition,  volume ,  page 

Stub,  volume ,  page  — 


[Signature  of  holder] . 

Description  of  holder:     Age,  ;  height,  ;  color, 

— ;  complexion,  ;  color  of  eyes,  ;  color  of  hair, 

— ;  visible  distinguishing  marks,  .     Name,  age,  and 


place  of  residence  of  wife,  ,  ,  .     Names,  ages, 

and  places  of  residence  of  minor  children,  ,  ,  ; 


ss. 


Be  it  remembered,  that  at  a term  of  the court  of 

-,  held  at on  the day  of ,  in  the  year  of  our 


Lord  nineteen  hundred  and  ,  ,  who  previous  to  his 

[her]  naturalization  was  a  citizen  or  subject  of ,  at  pres- 
ent residing  at  number  ,  street  city  [town]   

state  [territory  or  district],  having  applied  to  be  admitted  a 
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citizen  of  the  United  States  of  America  pursuant  to  law,  and 
the  court  having  found  that  the  petitioner  iiad  i-esided  con- 
tinuously within  the  United  States  for  at  least  five  yea''"  and 
in  this  state  for  one  year  immediately  preceding  the  date  oi 
the  hearing  of  his  [her]  petition,  and  that  said  petitioner  in- 
tends to  reside  permanently  in  the  United  States,  had  in  all 
respects  complied  with  the  law  in  relation  thereto,  and  that 
he  was  entitled  to  be  so  admitted,  it  was  thereupon  or- 
dered by  the  said  court  that he  be  admitted  as  a  citizen 

of  the  United  States  of  America. 

In  testimony  whereof  the  seal  of  said  court  is  hereunto 
affixed  on  the day  of ,  in  the  year  of  our  Lord  nine- 
teen hundred  and ,  and  of  our  independence  the . 


Official  character  of  attestor. 


No.  2305. 

Stub  of  Certificate  of  Naturalization. 

No.  of  certificate, . 

Name, ;  age,  — '■ — . 

Declaration  of  intention,  volume ,  page  — 

Petition,  volume ,  page . 

Name,  age,  and  place  of  residence  of  wife, , 


Names,  ages,  and  places  of  residence  of  minor  children. 


Date  of  order,  volume ,  page 


Signature  of  holder 
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MARSHAL'S  BLANKS 


No.  2306, 

Notice  to  Appear  as  Witness.  (1) 


To 


By  virtue  of  a  subpoena,  issued  out  of  the  district  court  of 

the  United  States,  for  the district  of ,  and  herewith 

shown  unto  you,  you  are  required  to  be  and  appear  before  the 

said  court,  at ,  on ,  the day  of ,  19 — ,  on 

behalf  of  the  United  States,  and  not  to  depart  said  court  with- 
out leave.  If  you  fail  to  obey  such  subpoena,  you  may  be  fined 
and  imprisoned,  as  the  court  shall  direct.  , 

United  States  Marshall  for  the  District  of . 


Deptuy. 

Take  notice. — You  will  (if  you  appear  at  the  place  ap- 
pointed, and  continue  in  court)  be  entitled  to  $1.50  per  4ay 
for  attendance,  and  five  cents  per  mile  each  way  for  necessary 
travel,  but  if  you  are  called  on  the  first  day  or  any  other  day, 
either  in  the  forenoon  or  afternoon,  and  fail  to  answer,  your 
fees  for  the  day  may  be  deducted,  and  a  fine  imposed  on  you 
by  the  court.  Hand  this  notice  to  the  United  States  district 
attorney  on  your  arrival  at  court. 

(1)  This  notice  is  used  in  some  districts 
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No.  2307. 

Return  of  Marshal  of  Service  of  Subpoena. 

The  United  States  of  America, 
District  of ,  ss. 

I  received  this  writ  at  Cincinnati,  at o'clock M., 

on  the day  of ,  19 — ,  and  served  the  same  by  copy 

as  follows : 

Personally,  on ,  at o'clock M.,  on  the 

day  of -,  19—. 

At  residence,  ,  at o'clock,  M.,  on  the  . 

day  of ,  19—. 

And  the  other  persons  named  in  said  writ  are  "not  foimd" 
in  said  district  this day  of ,  19 — . 

The  distance  from  the  court  to  the  place  of  service  most 
remote  therefrom  is  miles ;  and  the  extra  travel  neces- 
sary to  serve  the  other  persons  named  herein  is  miles; 

and  my  actual  apd  necessary  expenses  in  serving  this  writ 
are,  by  dates  and  items,  as  follows : 

—19—, ,  I  paid  to ,  for ,  $ . 

Total  expenses,  $ . 


United  States  Marshal, 

Per ,  Deptuy. 


No.  2308. 

Marshal's  Summons  for  Juror. 

The  United  States  of  America, 
District  of . 

To .  United  States  Marshal's  Office, 

,  19-. 

Sir:    You  are  hereby  summoned  to  attend  as  a juror 

at  the court  of  -the  United  States,  for  the district 

of ,  to  be  held  in  the  United  States  court  house  at , 


marshal's  blanks.  3599 

in  the  county  of ,  on  Monday,  the day  of next, 

at o'clock  A.  M.    Hereof  fail  not. 

Given  under  my  hand  the  day  and  year  above  written. 


United  States  Marshal  for  the 
District  of . 


No.  2309. 

Claim  of  Juror  for  Fees. 

The  United  States, 

To ,  Dr. 

For  attendance  as upon  the court  of  the  United 

States  for  the district  of on  the  following  days,  viz. ; 

days  at  $3.00  per  day,  $ . 

Received,. , ,  19 — ,  of ,  marshal  of  the  United 

States  for  said  district, dollars,  in  full  of  the  foregoing 

account.  . 


3500 
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No.  2311. 

Certificate  as  to  Executions. 

The  United  States  of  America, 
District  of ,  ss. 

I,  ,  marshal  of  the  United  States,  within  and  for  the 

district  aforesaid,  do  hereby  certify  that  I  have  no  executions 
in  my  hands  issued  out  of  any  of  the  courts  of  the  United 
States  requiring  me  to  levy  upon  goods  or  chattels,  lands  or 
tenements  owned  by . 

In  witness  whereof,  I  have  hereunto  set  my  hand,  at :, 

this day  of ,  19 — .  , 


United  States  Marshal. 
By ,  Deptuy. 


No.  2312. 

Commission  of  Deputy  Marshal. 

The  United  States  of  America, 
District  of . 

To  All  who  shall  see  these  Presents,  Greeting : 

Know  ye,  that  reposing  special  trust  and  confidence  in  the 

integrity,    ability,    and   diligence    of  ,    of   county, 

— — ,  I  have  appointed  him  a  deputy  marshal  of  the  United 

States,  in  and  for  the district  of ,  and  do  authorize 

and  empower  him  to  execute  and  fulfill  the  duties  of  that  office 
according  to  law,  until  this  commission  is  revoked. 

In  testimony  whereof  I  have  hereunto  set  my  hand,  at , 

this day  of ,  19 — .  , 

Marshal  of  the  United  States,  for 
the District  of . 

[Add  oath  of  oMce.    Sec  No.  22po.] 


3602  Marshall's  blanks. 

n6.  2313. 

Bond  of  Deputy  Marshal. 

Know  all  Men  by  these  Presents : 

That  we, ,  as  principal,  and ,  and  ,  as  sure- 
ties, all  of county,  and  state  of ,  are  hereby  firmly 

bound  unto ,  marshal  of  the  United  States  for  the dis- 
trict of ,  in  the  sum  of dollars,  lawful  money  of  the 

United  States,  to  be  paid  to  the  said ,  for  the  payment 

of  which,  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally, 
firmly  by  these  presents. 

Signed  with  our  hands  and  sealed  with  our  seals  this 
day  of ,  I89-. 

The   condition   of  the   above    obligation    is    such    that, 

whereas,  the  said ,  marshal  of  the  United  States  for  the 

district  of ,  has  appointed  the  said to  be  dep- 
uty marshal  of  the  United  States  for  the  said  district:    Now, 

therefore,  if  the  said shall  well  and  truly  perform  all 

and  singular  the  duties  of  said  office  according  to  law,  and 
keep  the  said  marshal  as  aforesaid  harmless  and  indemnified 
on  account  of  his  acts  as  such  deputy  marshal,  then  this 
obligation  to  be  void ;  otherwise  to  remain  in  full  force  and 
virtue. 

Executed  in  the  presence  of 

.  .     [6W«/.] 


Seal^ 


The  State  of  Ohio, 

County. 

I  hereby  certify  that ,  sureties  on  the  bond  of  — 

deputy  United  States  marshal  for  the district  of  — 

"ire  good  for  the  amount  of  said  bond.  , 

County  Treasurer  of County. 


marshal's  blanks.  3603 

No.  2314. 

Voucher  and  Receipt  for  Bailiff's,  Crifer's,  etc.,  Fees. 

The  United  States  of  America, 

By ,  United  States  Marshal,  - 

189-. 


District  of  - 
To- 


,  Dr. 


For  services  as in  attendance  on 

the  United   States  courts   for  the  

district  of ,  for  the  quarter  ending 

,  18—. 

Attendance  charged  for  the  following 
days: 

123456789  10  II  12 
13  14  IS  16  17  18  19  20  21  22 
23    24    25    26    27    28    29    30    31 

I  2  3  4  5  6  7  8  9  10  II  12 
13  14  15  16  17  18  19  20  21  22 
23    24    25    26    27    28    29    30    31 

123456789  10  II  12 
13  14  15  16  17  18  19  20  21  22 
23    24    25    26    27    28    29    30    31 


Total  number  of  days. 


-,  at  $3. 


,  189-. 

Received  from  ,  United  States  Marshal,  the  sum  of 

dollars,  amount  in  full  due  me  as  above  stated. 


3604  MARSHAL  S   BLANKS. 

No.  2315. 

Schedtae  of  Fees.(l) 

The  United  States   ^  The  District  Court  of  the  United  States, 
vs.  >  .     District  of- 


i 


Charge  ■ 


Amount  brought  forward, 

Warrant  issued  by ,  U.  S.  commission- 
er at  Columbus,  O 

Arrested  at ,  by  deputy ,    . 

Before ,  U.  S.  commissioner  at .  . 

Attended  by  deputies , 

Mileage  from to  place  of  arrest, 

miles,  at  6  cents, 

Mileage  for  deputy  in  charge  of  prisoner, 
- — —  miles,  at  lo  cents, 

Mileage  for  prisoner, miles,  at  lo  cents, 

Mileage  for  guard, miles,  at  lo  cents. 

Support  of  prisoner  while, in  custody, .   .    . 

Expenses  endeavoring  to  arrest , 

days,  at  $2 

Bail  bond  to trial  by  U.  S. ,    .    .    . 

For  discharge  of  prisoner 

Service  of  warrant  of  commitment  to 

jail,  for  trial by  U.  S.  court 

commitment 

Mileage  from to  jail  for  deputy,  pris- 
oner, and  ,  guard, miles  each, 

-•  miles,  at  lo  cents 

Serving  subpoenas  at ,  on ,    .    .   . 


Amount  carried  forward, 
Voucher  No. .    Shfeet . 


(1)  See  R.  S.  U.  S.,  Sec.  829.  Clerks,  marshals  and  district  attorneys 
are  all  now  on  salaries  by  Act  of  Congress,  but  of  course  that  fact 
does  not  dispense  with  fee  statements. 


marshal's  blanks.  3605 

No.  2316. 

Certificate  for  Wages  of  Guard  of  Prisoner. 

The  United  States  of  America, 
District  of . 

, ,  189-- 

I  hereby  certify  that  I  have  been  employed  and  have 
acted days  as  a  guard  over ,  a  United  States  pris- 
oner, in  charge  of ,  deputy  marshal,  from to , 

being  a  distance  of miles. 

(Name  of  guard) , 


(Name  of  witness)  — 
(Post-office  address) 


(Post-office  address) 


No.  2317. 

Account   Current  U.  S.    Marshal. 

Abstract  of  Fees   and    Expenses  of ,  Deputy    United 

States  Marshal  for  the District  of ,  from , 

189-,  to ,  189- : 

Subvoucher  No.  i,        ...      $ 

Subvoucher  No.  2,        

Subvoucher  No.  3,        

Subvoucher  No.  4,        

■ District  of ,  ss. 

,  deputy  United  States  marshal  for  said  district,  being 

duly  sworn,  deposes  and  says  that  the  services  stated  in  the 
vouchers  mentioned  in  the  foregoing  abstract,  and  which  are 
thereunto  attached,  have  been  rendered  in  good  faith,  as 
therein  stated ;  that  the  expenses  charged  therein  were  nec- 
essary, and  have  been  paid,  and  that  all  the  items  charged 
are  correct  and  legal,  as  he  verily  believes. 

Sworn  and  subscribed  this day  of ,  189-,  before 

me.  , 

Dep.  U.  S.  Marshal. 


3606  marshal's  blanks. 

No.  2318. 

Deputy  Marshal's   Report   in   Criminal  Case,   before 
United  States  Commissioner. 

, ,  189-. 

United  States  Marshal, , : 

Sir :     Below  find  report  of  my  services,  etc.,  in  the  case  of 

the  United  States  vs. ,  charged  with ,  on  aifidavit 

of . 

On ,  189-,  warrant  was  issued  by ,  U.  S.  com- 
missioner   at  ,  ,  and    received    by    me  on  , 

1 89-,  at , . 

I  arrested  the  defendant  on ,  189-,   at ,  in 

county  (i), ,  and  took before ,  U.  S.  commis- 
sioner at , .     (2). 

I  employed as  guard  over  the  prisoner,  who  traveled 

from to ,  a  distance  of miles. 

On ,  1 89-  defendant was  produced  before  Com- 
missioner   ,  and   in  default  of   bail  tommitted  to  

county  jail,  for  hearing,  \or  say,  released  on  bail  for  appear- 
ance before  said  commissioner]. 

I  executed  warrant  of    commitment  on ,  189- ;  dis- 
tance to  jail, miles. 

On ,  1 89-,  Commissioner issued  a  subpoena  for 

U.  S.  witnesses,  which  I  served ,  189-,  on  (3) ,  and 

,  189-,  on  (3) . 

In  serving  subpoena  I  traveled  from to to  serve 

most  distant  witness,  being  miles,  and  from to 

to  serve  other  witnesses,  being miles ;  total, 

miles.     This  travel  is  exclusive  of  that  on  warrant. 

On  ,   1 89-,  I  took  defendant   before  Commissioner 

,  and  a examination  of  the  charge  was  had,  after 

which  defendant, ,  remanded  into  custody  [or  say,  re- 
leased on  bail],  for . 

I  executed  warrant  of  commitment  to county  jail,  for 

trial   at court,  on  ,  189-.      Distance   to  jail  from 

commissioner's  office miles. 


marshal's  blanks.  3607 

I  employed as  guard  over  prisoner ;  guard  traveled 

from to ,  a  distance  of miles. 

My  expenses  in  this  case  were  as  follows : 
In  traveling  to  execute  warrant,  from  receipt  of  writ  to  time 

of  arrest  (state  dates  and  items), . 

In  transporting  prisoner  to  the  commissioner's  office  (state 

dates  and  items), . 

For  subsistence  of  prisoner  (state  dates  and  items), . 


In    transporting  prisoner   to  jail   on  temporary  warrant  of 

commitment,  — ; . 

In  transporting  prisoner  from  jail  to  commissioner's  office  for 

hearing  (dates  and  items), . 

In  transporting  prisoner  to  jail  on  warrant  of  commitment 

for  trial  (dates  and  items), . 

For  subsistence  of  prisoner  en  route  to  jail  (dates  and  items), 


In  traveling  to  serve  subpoena  (dates  and  items). 


Dep.  U.  S.  Marshal. 

(i)  When  an  arrest  is  made  at  a  point  distant  from  a  town  or  post- 
office,  the  name  of  nearest  post-office  and  distance  therefrom  must  be 
stated. 

(2)  If  prisoner  is  taken  before  any  other  commissioner  than  the  one 
before  whom  warrant  was  made  returnable,  the  reason  therefor  must 
be  given. 

(3)  State  places  of  service,  as  well  as  names  of  witnesses  served. 


.No.  2319. 
Deputy  Marshal's   Report  to  the  United  States  Marshal. 

Deputy  Marshal's  Report  in Case, 

before  the Court  of  the  United  States, 

for  the District  of . 

United  States  Marshal, .  ,  189-. 

Sir:  Below  find  report  of  my  services,  etc.,  in  the  case  of 

vs. . 

(2)  • 


3608  MARSHAI^'S   BLANKS. 

On  ,  1 89-,  writ  of  (3) was  issued  out  of  said 

court  at ,  returnable  on day  of ,  189-,  at . 

I  received  said  writ  on  the day  of ,  189-,  at , 

and  served  it  as  follows :  On  (4) ,  at ,  in county, 

and  on  (4) ,  at ,  in county. 

The  distance  traveled  to  serve  said  writ  on  most  distant 

person  was  miles,  and  the  additional   travel  to  serve 

others, miles ;  total, miles. 

On ,  189-,  a  warrant  was  issued  at ,  for  the  re- 
moval of  defendant  from  — —  to for  trial.     I  received 

this  writ  on ,  189-,  at ,  and  executed  it  on , 

189-,  by  delivering  the  defendant  into  the  custody  of ,  at 

.     In  going  to  serve  this  writ  I  traveled  from to 

, miles ;  and  the  distance  traveled  in  transporting 

prisoner  was miles. 

I  employed as  a  guard  over  prisoner,  who  'traveled 

from  — —  to , miles,  as  per  his  certificate  herewith. 

On  ,  189-,  a  writ  of  attachment  for  witness  in  con- 

ten;pt  was  issued  at .     I  received  said  writ  at ,  on 

the day  of ,  189-,  and  served  it  as  follows: 

On  (4) ,  at ,  in county. 

In  going  to  serve  said  writ  I  traveled  from to , 

a  distance  of miles. 

In   transporting    witness    to   court  at the    distance 

traveled  was miles ;  I  employed as  a  guard  over 

the  witness,  who  traveled  from  to ,  a  distance  of 

■ miles,  as  shown  by  his  certificate  herewith. 

The  witnesses  were  brought  into  court  on ,  189-,  and 

(5) on ,  189—,  a  warrant  of  commitment  to was 

issued  out  of  said  court  at  — ; — .  I  received  this  writ  on 
,  189-,  at ,  and  executed  it  on ,  189-,  by  de- 
livering the,  defendant  into  the  custody  of  the  warden  of  said 
prison,  at . 

In  transporting  defendant  on  this  writ  a  distance  of  

miles  was  traveled. 

I  employed as  a  guard  over  prisoner,  who  traveled 

from  — ■ —  to , miles,  as  per  his  certificate  herewith. 


marshal's  blanks.  3609 

My  expenses  in  this  case  were  as  follows: 

On  writ  of (state  dates  and  items) : . 

On  warrant  of  removal  (dates  and  items) : . 


Meals  furnished  prisoner  (dates  and  items) : 

On  attachment  for  witnesses  (dates  and  items)  :- 

Meals  furnished  witnesses  (dates  and  items) : 

On  warrant  of  commitment  (dates  and  items) : — 
Meals  furnished  prisoner  (dates  and  items) : 


Deputy  United  States  Marshal. 

(i)  Deputies  will  use  this  form  in  reporting  Service  of  Court  Process 
in  either  criminal  or  civil  cases. 

(2)  If  a  criminal  case,  note  here  the  charge  or  indictment. 

(3)  "  Subpoena,"    if    a   criminal   case,   or  "  summons,"    "  chancery 
subpoena,"  etc.,  if  civil. 

(4)  Dates  of  services  and  names  of  persons  served  with  writ. 

(5)  "  Discharged  from  custody,"  or   "  committed,"  as  the  case  may 
be. 


No.  2320. 

Schedule  of  Fees  for  Deputy  Marshals. 

The  United  States  of  America, 

To ,  U.  S,  Marshal,  Dr., 

For  services  rendered  by  his  Deputy, ,  in  the  following 

Criminal  Cause,  to  wit : 

_               r         The  United  States          ) 
^^9"     ,     J  ^s.  V  Charge: . 

Warrant  issued  by ,  United  States  Commissoner  at  - 


on  affidavit  of ,  received   at on  the day 

of ,  1 89-.     Executed  by  arresting  the  defendant  at 

,  in county, miles  from ,  and  taking 

before ,  United  States  Commissioner  at , 

miles  from  the  place  of  arrest,  on  the day  of 

,  189-. 


3610 


marshal's  blanks. 


EXPENSES  INCURRED  WHILE  ENDEAVORING  TO 
ARREST  DEFENDANT,  VIZ.: 


R.   R. 
FARE. 


TEAM 
HIRE. 


SUBSIS- 
TENCE. 


— —  days.   Total  expenses,  $ —  Amt.  chargeable  to 
the  United  States  not  exceeding  $ —  for  each  day. 


Arrest 

miles  going,  at  6  cents 

miles  returning,  self  and   prisoner,  at 

IOC.  each 

miles  returning,  guard,  at  loc, 
meals  for  prisoner,  at  .    .    .   . 

Warrant  of  commitment  for  temporary  con- 
finement issued  by  commissioner . 

Executed  by  delivering  defendant  to  jailer  of 
county,  at 

Serving  warrant,  $2.00.    Committing  defend- 
ant, at  soc 

■  miles  to  jail,  self  and  pris.  at  loc.  each. 

■  miles,  jail  to  commissioner's  office  and 
return,  self  and  prisoner,  at  loc.  each    . 

Discharge  on'bail  bond 

days  attendance  as  officer  before  com- 
missioner   !    .    . 

Subpoena  issued  by  commissioner  ,  for 

U.  S.  witnesses 

Served  on  at , miles  from 

and  on , miles  from ,  and 

on , miles  from 

services  at  50c 

miles  going,  at  6c.,  in  addition  to  mile- 
age charged  above,  on  warrant 

Warrant  of  commitment  for  trial  at term 

189 — ,  issued  by  commissioner 


Executed  by  delivering  deft,  to  jailer  of 

county,  at 

Serving  warrant,  $2.00.  Committing  defl. 
at  50c.  . 

—  miles  to  jail,  self  and  prisoner,  at  loSi 
each 

—  miles  guard  over  prisoner,  at  loc.     . 

meals  for  prisoner  en  route  to  jail     . 

discharging  defendant  when  case  fails  .  . 

Total, 


DOLLARS. 


CENTS. 


MARSHAL'S   BLANKS. 
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The  United  States  of  America, 

District  of ss. 

-,  Depiity  United  States  marshal  for  said  district,  being 


duly  sworn,  deposes  and  says  that  the  services  stated  in  the 
foregoing  account  have  been  rendered  in  good  faith,  as  therein 
stated ;  that  the  expenses  charged  therein  were  necessary, 
and  have  been  paid,  and  that  all  the  items  charged  are  correct 
and  legal,  as  he  veribly  believes. 

Sworn   and  subscribed  this day  of 189-,  before 

me.  ,' 

Deputy  United  States  Marshal 
for  the District  of . 


No.  2321. 

Affidavit  of  Salaried  Officer  of  the  Government  for  Actual 

Expenses. 

The  United  States  of  America, 
To ,  Dr. 


term,  189-,  of 


For  expenses  incurred  in  attending  the  — 

the court  of  the  United  States,  at  the  city  of 

as  a  witness  on  behalf  of  the  government  in  the  case  of 
the  United  States  vs. ,  as  follows: 


Fee  for  afiSdavlt  to  this  account 


Total,   $ 


25 


The  United  States  of  America, 
District  of  — 


ss. 


Before  me,  personally  appeared  the  above-named  , 

who,  being  duly  sworn  according  to  law,  deposes  and  says 
that  he  is  a  salaried  officer  of  the  government,  to  wit, ; 
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marshal's  blanks. 


that  in  obedience  to  a  subpoena  issued  out  of  the  court  above 
stated,  he  necessarily  incurred  the  expenses  above  set  forth 
for  travel  and  subsistence,  and  that  by  the  regulations  of  the 

,  in  which  he  is  employed  he  is  not  entitled  to  receive 

and  has  not  received,  and  will  not  claim  therefrom,  any  al- 
lowance whatever  for  the  same. 

Sworn  and  subscribed  this day  of ,  189-,  before 

me. 


No.  2322. 

Voucher  for  Fees  and  Expenses  of  Deputy  Marshal. 

Subvoucher,  No. . 

The  United  States  of  America, 

To ,  United  States  Marshal,  Dr. 

For  fees  and  expenses  of  Deputy 
case,  viz.: 
The  United  States 


in  the  following 


vs. 


In  the Court  of  the  United  States, 

for  the District  of -,  issued  at 

,  189-  ;  Ret.  at ,  189-; 

Rec'd  by  Dep.  at 
as  follows: 


-,  189- ;    Serve(^ 


189 


On 

services,  at 

miles,  going  only  from  

to at  6c 

miles,  extra  travel  from 

to at  6c 

Actual  expenses  charged  in  lieu  of  mile- 
age, viz 


Page  Missing 

in  Printing  and 

Binding 


Page  Missing 

in  Printing  and 

Binding 
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A 
Abandoned  Property  Act — 

Suit   under,   to   recover   cotton   taken   during   Civil   War    (See   Claims 
against  the  United   States),  2705 

Abatement — 

Plea  of,  205 

Accounting — 

Before  master,  motion  for  order  to  require  report  in,  1105 
Affidavit  to  show  progress  in,  before  a  master,  1109 
Stipulation  for  taking  foreign  depositions  for  use  in,  1110 
Exceptions   to   master's   report,   in    (See  Master),   1125 

Acknowledgment  (See  Oath;  Affidavit) — 
Action  at  Law  (See  Suits  at  Law) — 

Review  of,  by  error  proceedings,  2757,  2758,  2759,  2760 
On   patents    (See   Patents   for   Invention) 

Adjudication  (See  Bankruptcy) — 
In  bankruptcy  proceedings — 

that  the  debtor  is  a  bankrupt,  2401 

note,  2401 
that  the  debtor  is  not  a  bankrupt,  2400 
note,  2400 
Order  of,  2402 

Order  designating  newspaper  for  notices  of,  2402 
Appeal  on,  assignment  of  errors  on,  2950 

Administrator  (See  Citizenship;  Executor;  Patent  Office,  Pro- 
ceedings in) — 
Suit  by,  16,  17 
Jurisdiction  in,  note,  17 
Foreign,  note,  18 
Suit  against,  20 
Bill  of  revivor  by,  807 

note,  809 
Bill    of    revivor    and    supplement    where    both    original    parties    are 
deceased,  813 
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Administrator — Concluded 

Suit  by,  for  infringement,  1585 

Substitution  of,  in  suit  in  admiralty,  order  for,  2259 

Of  deceased  partner,  asking  leave  to  settle  partnership  business,  2383 

Admiralty  (See  National  Prohibition  Act;  Pure  Food  Laws) — 
Answer  in — 

general  form,  2205 
by  owner,  in  collision  case,  2206 
to  libel  on  marine  insurance,  2211 
to  libel  for  personal  injury,  2212 
to  libel  against  carrier  of  goods,  2216 
note,  2223 

to  interrogatories,  2224 
exceptions  to,  2224 
and  claim,  2225 

by  agent,  with  claim  interposed,  2226 
to  cross -libel,  2227 

amendment  to,  order  allowing,  2232 
Appeal  in — 

by  claimants,  2901 

by  libelants,  2902 

upon  dismissal,  2903     " 

from  decree  confirming  report  of  commissioner,  2904 

in  collision  case,  assignment  of  errors  on,  2956,  2961 

by  cross-libelant  in  collision  case,  2958 

in  salvage  proceeding,  assignment  of  errors,  2960,  2961 

in  case  of  stranding,  2962 

in  personal  injury  suit,  '2964 

transcript  on,  3207 

contents  of.  Rule  52,  note,  3226 
note,  3207 
mandate  on,  3253 
order  for,  3253 
final  decree  below  on — 
of  affirmance,  3270 
of  reversal,  3271 
Appearance,  special,  to  dismiss,  2293 
Appraisers — 

notice  to,  2278 
oath  of,  2278 

notice  of  appraisement,  2278 
report  of,  2279,  2313 
note,  2313 
Attachment,  in  personam,  2244 
Amended  libel,  leave  to  file,  2234 
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Admiralty— Continued 

Bond,  for  costs  by  libelant,  2239 
to  obtain  release  of  ship,  2241 
respondentia,  2246 
bottomry,  2247 
note,  2248 
Claims — 

for  owner — 

by  president  of  company,  2184 
by  master,  2185 
by  agent,  2186 
of  owner  of  part  of  cargo,  2187 
to  cargo,  2187 
to  vessel  and  cargo,  2188 

on    behalf    of    United    States,    by    United    States    Attorney    for 
forfeiture,  2189 
Cross  appeal,  assignment  of  errors  on,  2958 
Conflict  of  laws,  3164 
Cross  libel,  in  collision  ease,  2190 

note,  2193 
Claim  of  administratrix,  2290 
Commissioner  in — ■ 

report  of,  on  damages,  2262 
per  stipulation,  2263 
in  collision  case,  2264 
marshaling  liens,  2273 

note,  2274 
exceptions  to,  2274,  2275 
on  reference,  2281 
Decree   (See  Decree) — 

of  dismissal  of  libel,  2249 

of  cross  libel,  2250 
for  libelant,  2249 

when  vessel  released  on  bond,  2251 
pro  confesso,  2251 

in  rem,  2252 
for  wages,  2251 
for  sale  of  vessel,  in  rem,  2250 

Interlocutory,  2253 
for  salvage,  2252 

for  sale  of  perishable  property,  2253 
confirming  report  of  commissioner,  2276 
of  condemnation  and  forfeiture,  2279 
on  reference,  final,  2280 
and  order  of  distribution  of  damages,  2292 
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Admiralty — Continued 

Decree — Concluded 

in  proceedings  to  limit  liability,  interlocutory,  2329 

final,  2329,  2334 

note,  2333 
Exceptions  to  libel,  2183 
Execution,  against  bondsmen,  2281 

direction  by  clerk  indorsed  on,  2282 
return  on,  2283 
Libel  in  rem — 

general  form,  2065 

note,  2056 
against  vessel  for  repairs,  2057 

note,  2058 
by  mariner  for  wages,  2058 

schedule   attached,  2060 

without   written  contract,  2060 

after  ship  has  left  port,  2061 

on  discharge  before  beginning  voyage,  2061 

on  boat  on  inland  waters,  2062 
.  note,  2063 

under  LaFollette  Act,  2063 
note,  2065 
for  pilotage — 

to  sea,  2066 

under  state  regulations,  2067 

in  extraordinary  danger,  2068 
for  wharfage,  2068 
for  non-fulflUment  of  contract  of  transportation,  2069 

note,  2070 
against  merchandise,  2071 

by  owner  against   master  and  pretended   owner,   2072 
by  part  owner,  for  sale,  2074 

note,  2075 
by  part  owner  against  partner  for  safe  return,  2075 
for  salvage,  2077,  2079 

note,  2082 
on  bottomry  bond,  2082 
for  collision,  for  damages  by,  2084,  2087 
for  personal  injuries,  2090,  2092 

note,  20O6 
for  supplies  by  intervener,  2096 

note,   mortgage   superior   to   lien,   2099 
for  supplies,  claiming  lien  under  state  and  federal  law,  2099 

note,  2101 
by  insurers,  2102 


INDEX.  3625 

[References  are  to  pages.] 

Admiralty— Continued 

Libel  in  rem — Concluded 

for  negligent  towage,  2106 

for  freight  under  a,  charter  party,  2112 

for  injury  to  passenger,  2115 

for  seizure  of  food,  under  Pure  Food  Law,  2118,  2121a 

note,  2121 
for  seizure  under  National  Prohibition  Act  (See  that  title) 
Libel  in  personam — 
general  form,  2122 

with  prayer  for  attachment  of  goods,  2123 
with  prayer  for  monition,  2124 

interrogation  clause  in  prayer,  2124 
for  supplies,  2125 

with  attachment  clause,  2125 
against  owner  for  wages,  2126 
against  consignee  for  freight,  on  B/L,  2126 
on  charter  party  for  freight  cliarges,  2127 
for  lockage  in  river,  2130 
for  general  average,  2131 
to  recover  for  death,  2133 
for  wrongful  death,  under  State  Statutes,  2138 

note,  2141 
against  master,  for  assault,  2142 

to  enforec  decree  of  court  of  admiralty  in  another  district,  2143 
for  insiu-ance  for  cargo  captured,  2144 
for  insurance  where  vessel  abandoned,  2148 
against  city  for  negligent  use  of  a  fire  boat,  2157 
for  negligent  towage  on  Great  Lakes,  2160 
Libel  in  rem  and  in  personam — 
general  form,  2164 

note,  2164 
by  intervenor,  2165 
of  information,  2167 

under  National  Prohibition  Act  (See  that  title) 
under  Pure  Food  and  Drugs  Act  (See  Pure  Food  Laws) 
Limitation  of  liability,  proceeding  for  (See  Petition  below)  — 
petition  in,  2295 

note,  2299 
libel  and  petition  in,  where  suits  begun  in  state  court,  2301 

note,  2306 
petition  in,  for  cargo,  2307 

note,  2311 
monition  and  return  in,  2322 
answer  and  claim  in,  2323,  2325 
interlocutory  decree  in,  2329 
final  decree  in,  2329,  2334 

note,  2333 
setting  up,  in  answer,  in  bar  to  suit,  2337 
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Admiralty — Continued 

Limitation  of  liability — Concluded 

objection  to  proceeding  to  trial  in  state  court  after  plea  for,  2338 
plea  setting  up,  in  bar  of  suit  and  claim,  2339 
suits  against  owner  enjoined,  after,  2344 
suits  against  vessel  restrained,  after,  2346 
Monition  and  attachment,  2243 
Notice  of  motion,  general  form,  2287 
to  appraisers,  2278 
of  appraisement,  2278 
for  publication,  2285 

to  master  of  seaman's  claim  for  wages,  2289 
of  monition,  2319 
Order  (See  Order) — 

for  appraisement  and  delivery  of  perishable  goods,  2253 

to  show  cause,  2254 

to  procure  government  maps,  2254 

requiring  report  of  master,  2255 

sustaining  exceptions,  2255 

and  allowing  amendment,  2256 
dismissing  libel  for  desertion,  2256 
on  return  of  mesne  process  in  rem,  2258 
on  proclamation,  2257 

for  entry  of  default,  on  proclamation,  2258 
directing  marshal  to  release  vessel,  2258 
to  return  steamboat  wrongfully  arrested,  motion  for,  2259 
for  substitution  of  administrator,  2259 

for  consolidation  of  libel  and  cross-libel  in  case  of  collision,  2260 
for  reference  to  take  proofs,  2260 
confirming  report,  2261 

for  summary  judgment  on  release  bond,  2261 
for  marshal's  costs  as  caretaker,  2261 
Sustaining  exceptions  to  commissioner's  report,  2276 
appointing  appraisers,  2277 
granting  petition  for  rehearing,  2284 
for  rehearing,  2284 
staying  proceedings,  2285 

of  distribution  of  damages  among  children  of  deceased,  2292 
overruling  motion  to  dismiss  and  quash  writ  and  return,  2294 
for  appraisement  of  vessel,  2312 
confirming  report  of  appraisers,  2313 
for  transfer  to  trustee,  2316 
approving  stipulation,  2318 
that  monition  issue,  2318,  2319 
restraining  suits  against  vessel  in  proceeding  to  limit  liability,  2346 
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Admiralty— Continued 

Oath  to  libel  or  answer  (See  Oath),  2168 
general   form — 

by   corporation,   2169 
of  agent  or  attorney  in  fact,  2169 
by  proctor,  2170 
Original  answer  and  cross-libel  in  salvage  case,  2195 
Petition  (See  Petition) — 

to  bring  in  vessel  under  Rule  59,  2171 

under  Eule  59,  2173 

against  proceeds  in  the  registry,  2176,  2177 

of  marshal  for  compensation  as  caretaker,  2177 

of  receiver  for  order  directing  marshal  to  return  steamboat,  2178 

by  United  States  for  forfeiture  for  false  swearing,  2180 

note,  2182 
for  rehearing,  order  granting,  2284 

for  rehearing,  order  staying  proceedings  indorsed  on,  2285 
for  limitation  of  liability,  2295 
note,  2299 
and  libel  where  suit  for  collision  begun  in  state  court,  2301 

note,  2306 
for  cargo,  2307 
note,  2311 
monition  and  return,  2322 

note,  2323 
answer  and  claim  to,  2323 
interlocutory  decree  on,  2329 
final  decree  on,  2334 
for  vrrit  of  prohibition,  2349 
(See  Writ  of  Prohibition) 
Publication — 

notice  to  claimants  to  appear,  2285 
affidavit  as  to,  2286 
Proclamation  on  return  of  process,  2257 

order  on,  2258 
Prohibition — 

writ  of,  petition  for,  2349,  3273 
note,  2351 
note,  3277 
suggestion  for,  3277 
.-ule  to  show  cause  in,  3285 
writ,  3286 
Replication — 

to  claim  and  answer,  2232 

to  answer  and  cross-libel,  leave  to  file,  order  granting,  2233 

of  claimant,  to  answer  of  original  libelant  to  cross-libel,  2233 
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Admiralty — Concluded 
Report — 

order  confirming,  of  commissioner,  2261 
commissioner's,  on  damages,  2262 
pursuant  to  stipulation,  2263 
in  collision  case,  2264 
marshaling  liens,  2273 
exceptions  to,  2274 
exceptions  to  and  notice,  2275 
order  sustaining  exceptions  to,  2276 
decree  confirming,  2276 
of  appraisers,  2279 
on  reference,  2281 

of  appraisers  on  proceedings  for  limitation  of  liability,  2313 
order  confirming,  2313 
Eestitution,  warrant  of,  2242 
Stipulation — 

for  costs,  by  libelant— 
in  rem,  2235 
in  personam,  2237 
justification  of  sureties  in,  2236 
for  costs  by  claimant,  2237 
for  safe  return  of  siiip,  2238 
to  answer  decree,  2240 
Sureties — 

in  stipulation  for  costs,  2235 

justification  of,  2236 

for  costs  in  cross-libel —     , 

note,  2193 
on  stipulation  to  answer  decree — 

note,  2240 
sufficiency  of — 

note,  2240,  2316 
surety  company  on  stipulation  to  pay  appraised  value  of  vessel 
into  court,  2314 
Transfer  to  trustees,  2317 

order  for,  2316 
Venditioni  exponas,  2283 
Writ  of  seizure,  on  water,  2245 
Whether  admiralty  law  or  state  law  applies  to  injury  to  seamen  on 

Great  Lakes,  3164 
Wages  of  seamen — 

affidavit  for  attachment  for,  2287 

preliminary  summons  for,  2288 

certificate  of  magistrate  as  to,  grounds  of  complaint  for,  2288 

notice  to  master  of  claim  for,  2289 
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Admiralty  Rules — 

Rule  2—2123,  2124 

3—2236,  2261 

4—2236 

5—2236 

6—2236,  2261 

8—2056 

0—2286 
10—2236,  2254 
11—2236,  2242,  2258 
12-2058,  2164 
13—2060,  2164 
14—2164 
15—2164 
16—2143,  2164 
17—2164 
18—2083,  2164 
19—2082,  2164 
20—2076 

22—2121,    2166,    2245 
23—2056,    2121,   2124,   2245 
24—2166,  22.34 
25—2236 

26—2188,  2227,  2236 
27—2188,  2206,  2224,  2227 
32—2206 

34—2000,  2165,  2176,  2236 
35—2099,  2236 
36—2183 

39—2256 

44—2261 

46—21134 

48—2188,  2206,  2227 

51—2232,  2256 

52—3207 

.54—2290 

55—2200 

56—2299,  2311 

57—2299 

58—2299 

59-^2164,   2172,   2173,  2236 

[Note  new  admiralty   rules,  in  effect  March  7,  1921,  in  2.54  U.  S.  and 
65  U.  S.  "(L.  ed.).] 
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Admission  to  Bar  (See  Attorney) — 

Report  of  examining  committee  on,  3586 

Advance  a  Cause — 

Notice  of  motion  to,  923 

Advertisement  (See  Publication) — 

Advisory  Verdict  (See  Jury;  Verdict) — 293,  295 
Note,  294  _ 

Affidavit — 

Of  poor  person,  237 

note,  238 
Certificate  of  counsel  thereto,  239 
To  bill  of  interpleader,  642,  643 
Of  service,  by  one  not  an  officer,  921 
By  solicitor,  re  absent  defendants,  930 
Before  master,  to  show  progress  in  accounting,  1109 
Of  insolvency,  in  support  of  bill  asking  for  receiver,  1143 
By  importer,  supporting  motion  to  take  testimony  abroad  in  customs 

case,  1520 
By  attorney,  1520 
Supplemental,  1521 

For  service  by  publication  of  non-resident  defendant,  242 
To  withdraw  plea  in  bar,  256 
In   support   of   motion   to   set   aside   a   verdict   reached   by   improper 

method,  315 
Of  service  of  notice,  476 

Of  service  of  notice  of  motion  for  preliminary  injunction,   1396 
To  amendment  to  answer,  1612 

To  support  motion  to  produce  original  document,  1649 
Of  complaint  before  United  States  commissioner,  1845 
Of  attendance  by  witness,  1853 

For  search  warrant  under  Penal  Code,  Section  173,  1857 
By  United  States  commissioner  to  his  account,  1872 
Of  petitioner  in  habeas  corpus,  2039 
To  obtain  attachment  on  libel  for  wages,  2287 
By  attorneys  to  creditor's  petition,  2371 
In  proof  of  publication  of  notice  in  bankruptcy,  2411 
Of  lost  bill  or  note,  2444 

Of  trustee  that  bankrupt  has  not  obeyed  order  of  referee,  2512 
In  support  of  petition  to  remove  case  for  local  prejudice,  2621,  2623 
Of  service,  2788 

To  petition  for  writ  of  certiorari,  3020 
Objections  to  inclusion  in  transcript,  3321 
In  support  of  motion  to  affirm  on  ground  of  res  adjudicata,  3326 
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Affidavit — Concluded 

As  to  date  of  invention,  3524,  3526 

Of  salaried  government  officer  as  to-  expenses,  3611 

For  search  warrant  under  national  prohibition  act,  3619 

Affirm — 

Motion  to,  3243 

Decree  or  judgment  on  appeal,  notice  of  motion  to,  3322 

Decree  for  res  adjudicata,  3323 

Decree,  affidavit  supporting  motion  to,  3326 

Affirmation  (See  Oath) — 

Of  witness,-  261 

in  criminal  case,  3555 
in  civil  ease,  3555 

Agent  (See  Bankruptcy — ^Proof  of  Debt) — 
Accounting  by,  prayer  for,  493 

Prayer  for  damages  against,  for  mismanagement,  494 
Bill  against,  for  mismanagement,  644 
Oath  by,  in  admiralty,  2169 
Claim  by,  in  admiralty,  2186 
Answer  by,  in  admiralty,  2226 

Alaska  (See  Judicial  Code) — 
Review  of  courts  of,  2755 

Alien  (See  Citizenship) — 

Allegation  of  citizenship  of,  37,  40 

And  citizen  of  United  States,  as  parties,  note,  38 

Corporation,  40,  41 

And  citizen  as  defendants,  42 

Jurisdiction  of  suit  by  or  against,  note,  39 

Deportation  of,  under  acts  of  1907  and  1917,  note  (See  Chinese  De- 
portation), 448 

As  to  diversity  of  citizenship  where  alien  is  a  party  (See  Removal; 
Jurisdiction) 

Allegations   (See  Citizenship;  Bill  in  Equity;  Suits  at  Law; 
Answer) — 
In  bill  asking  for  receiver,  1137 
Showing  equity  jurisdiction  as  basis  for  receivership,  1137 

Amendment — 

To  count,  order  allowing,  255 
Leave  to  make,  motion  for,  254 
To  plea,  order  allowing,  257 
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Amendment-^-Concluded 

Allowance  of,  after  demurrer,  276 
Leave  to  make,  in  open  court,  27.7 
Of  pleadings  in  equity,  note,  626 
Of  bill  to  enjoin  strike,  727 
Of  answer  in  equity,  882 

second  amended  answer  in  equity,  890 
to  bill,  answer  to,  filed  after  answer  to  original  bill,  894 
to  amended  answer,  901 
Motion  for,  by  crossing  out  original  bill  and  inserting  amended  bill,  947 
To  amended  bill,  motion  for,  by  striking  out  and  inserting,  947 
By  adding  defendant,  motion  for,  947 
By  Inserting  matter,  948 
Nunc  pro  tunc  order  permitting,  948 
Second  amended  bill,  motion  to  file,  949 
Leave  to  file  amended  bill,  949 
Leave  to  amend  bill,  order  for,  949 
To  bill,  950 

To  answer,  motion  for,  970 
Motion  for  leave  to  make  consent,  971 
Motion  for,  with  notice  accepted,  971 
Amended  answer,  972 
By  stipulation,  1098 

To  bill  asking  for  receiver,  order  to  file,  1177 
'  In  patent  suit,  order  to  make  answer.  1607 
In  patent  siiit,  in  answer,  1607 

note,  1611 
In  patent  suit,  in  decree,  1663 
Of  specification  in  application  for  patent  for  invention,  3490 

Amendment  to  United  States  Constitution — 

Fourteenth,  2837,  2854,  2865 

Ancillary — 

Bill,  re  receivers  appointed  by  state  court  before  federal  court  took 
jurisdiction,  1321 

note,  1321 
Bill,  foreclosure  of  railway  mortgage,  1328 
Supplementirl  bill,  for  foreclosure,  1329 
Jurisdiction,  decree  taking,  1331 

note,  1334 
Receivers,  ordir  appointing,  1335 
Bill,  appearance  to,  1335 
Bill  for  foreclosure,  answer  to,  1335 
Suit,  order  in,  appointing  special  master,  1338 
Decree,  1342 
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Ancillary — Concluded 

Order,  confirming  and  directing  sale  by^  receivers  to  reorganized  com- 
pany, 1342 

Order  in  bankruptcy  proceedings,  to  pay  to  trustee  appointed  in  an- 
other district,  2548 

Bill  permitted  by  stay  order  on  appeal,  3218 

Answer — 

In  admiralty  proceedings   (See  Admiralty  and  also  National  Prohibi- 
tion Act  and  Pure  Pood  Laws) 
Suits  at  law  (See  Suits  at  Law) — 

in  action  for  violation  of  hours  of  service  act,  169 
setting  up  equitable  defense  in,  198 

note,  200 
in  suit  on  fidelity  bond,  206 
railway  in  personal   injury  suit,  211 

by     railway  receivers  in  action  for  ejectment  from  train,  212 
by  railroad,  in  suit  setting  up  engineer's  negligence,  214 
of  transportation  company  in  suit  for  taxes,  216 
of  incorporated  village  in  suit  on  bonds  and  coupons,  221 
permitting,  after  overruling  demurrer   (Form  201),  276 
amendment  of,  leave  for,  277 
election  to  stand  on,  after  demurrer  allowed,  278 
to  alternative  writ  of  mandamus,  349 
in  condemnation  proceedings,  388,  390,  393,  397 

note,  403 
In  equity — 

note,  841,  863 

commencement  of  (general  form),  838 

where  single  defendant,  838 

by  an  infant,  838 

by  husband  and  wife,  839 

where  names  misstated  in  bill,  839 

by  lunatic  or  idiot,  839 

by  wife  separately,  840 
verification,  840 

note,  840 
common  forms  used  in  framing,  defenses  in — 

accounts,  referred  to  in  answer,  841 

accounts,  refusal  to  set  out  in  answer,  841 

admission  in,  for  purposes  of  suit,  841 
note,  841 

claims  of  lien  and  mortgage  in,  842 
note,  842 

craving  leave  to  refer,  for  greater  certainty,  843 

craving  leave  to  refer  to  co-defendant's  answer,  843 

on  information  and  belief,  843 
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Answer — Continued 

In  equity — Continued 

common  forms,  etc. — Concluded 

setting  out  no  knowledge,  844 
note,  844 

denying  with  qualification,  844 

making  reference  to  schedule,  844 

averring  release  to  be  a  discharge,  845 

claiming  that  accounts  are  settled,  845 

of  trustees,  submitting  to  court  order,  845 

traversing  allegation   of  bill,  845 

of  trustee,  desiring  discharge,  846 

that   suit   is   vexatious,  for   accounts   settled   previously,   846 
note,  846 

that  plaintiff  has  no  interest,  846 

claiming  benefit  of  'same  defense  to  amended  .as  to   original 
bill,  847 
complete  answers — 

of  executrix,  submitting  to  act  under  indemnity  of  court,  847 

to  bill  of  revivor  by  executor  of  deceased  executor,  848 

of  widow,  electing  to  take  under  will,  850 

to  bill  to  enjoin  transfer  of  patents,  851 

to  bill  for  copyright  infringement,  854 

note,  on  answer  under  present  Equity  Rules,  863 

cross-bill  in,  867 
note,  870 

alleging  no  jurisdiction,  876 

by  railway  in  hands  of  receivers,  878 

by  receivers  of  railway,  879 

of    defendants    and    interveners    contesting    cancellation    of 
Indian  land  allotment,  883 

supplemental,  889 

denying    federal    jurisdiction,    federal    question,    and    juris- 
dictional amount,  892 

denying  jurisdiction  to  enjoin  State  Railway  Commission,  892 

prayer  that  answer  be  made  a  cross-bill,  893 

to  amendment  to  bill,  894 

to  interplea,  894 

joint,  of  municipal  officers  and  holders  of  certificates  of  in- 
debtedness, 897 

waiving,  stipulation,  900 

averments  in,  in  place  of  motions,  900 

alleging  prior  suit  in  state  court,  902 

alleging  formation  of  corporation  only  for  purposes  of  federal 

suit,  902 
and  cro.ss-petition  of  bondholders,  905 
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Answer — Continued 
In  equity — Continued 

complete  answers — Concluded 

considered  as  petition  of  intervention,  907 

considered  as  cross-bill,  907 

petition  in  intervention  considered  as  cross-bill  and,  908 

note,  916 
allegation  in,  denying  jurisdiction  and  praying  dismissal,  917 
setting  up  res  adjudicata,  918 
disclaimer  in,  920 

note  on  replication,  920 
motion  to  strike  from,  notice  of,  925 
compel,  attachment  to,  order  for,  941 
compel,  attachment  to,  941 
of  guardian  ad  litem,  946 
containing  motion  to  dismiss,  9.58 
withdraw,  order  to,  970 

supplemental,  motion  for  leave  to  file,  by  consent,  973 
supplemental,  973 

time  to  make,  order  extending,  974 
leave  to  intervene  and  file,  098 
joint,  of  defendants  and  intervenors,  motion  to  strike,  order 

overruling,  998 
to  petition  for  receiver,  1147 

to  petition  re  receivers'  making  certain  payments,   1224 
to  ancillary  bill  in  receiversliip,  13.3.'5 
to  ancillary  bill  for  foreclosure,  133.5 
in  patent  suit  (See  Patent  for  Invention),  1601,  1604 
note,  1603 

order  to  amend,  1607 
amended,  1607 

notei  1611 
allegations  in — 

denying  assignee's  right  to  sue,  1613 

imperfect  specification,  1613 

of  defective  specification,  1614 

denying  utility,  1614 

of  inoperativeness,  1614 

denying  prior  adjudication,  1614 

that  claims  are  limited  by  patent  office  proceedings,  161.5 

denying  grant  of  licenses,  1615 

denying  public  acquiescence  in  validity,  1615 

denying  title,  1616 

of  abandonment,  1616 

of  invention  by  another,  1616 
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Answer — Conelxided 

In  equity — Concluded 

allegations  in — Concluded 

of  limitation  by  prior  foreign  patent,  1016 

note,  1617 
counterclaim  in,  1617 
of  license  in  defendant,  1626 
of  intimidation  of  customers  by  plaintiff,  1630 
amend,  leave  to,  1637 
at  law,  plea  general  issue,  1687 
at  law,  plea  and  notice  of  special  matter,  1687 
in  trade  mark  suit,  or  unfair  competition  suit — 

to  bill  for  infringement  of  common  law  trade  mark,  1761 
to  bill  for  infringement  of  trade  mark,  registered  abroad  and 
in  United  States,  1768 
note,  1772 
setting  out  affirmative  defenses,  reply  to,  1772 
amendment  of  answer — 

of   answer   of   street   railway   company,   adopting   answer   of 
receivers,  882 
note,  882 
second '  amended  answer,  890 
to  amended  answer,  901 
motion  for,  070 
by  consent,  971 
with  notice  accepted,  971 
order  granting  leave  to  file,  972 
amended  answer,  972 

affidavit  to  support  amendment  to,  1612 

Anti-Trust  Acts — 

Sherman  Act,  note  on,  659 

motion  to  dismiss  where  suit  on,  966 
Clayton  Act,  note  on,  659,  1396 
Bill  to  enjoin,  under  Sherman  Act,  647 
Violators  of,  found  guilty,  bill  to  permit  one  to  sell  out  to  other,  660 

Appeal  (Eee  Appellate  Proceedings;  Writ  of  Error) — 

Appellate  Proceedings— 

By  writ  Of  error   (See  Writ  of  Error) 

By  appeal   (See  Appeals) 

By   certiorari    (See  Certiorari) 

By  certificate   (See  Certificate) 

By  review  in  bankruptcy   (See  Bankruptcy,  Keview  in) 
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Appellate  Proceedings — Continued 

Jurisdiction  of  couits,  in,  2749 

general  discussion  and  outline,  2749  to  2768 

general  note  on,  2750 

outline  of,  2751 

act  of  1801,  sees.  5  and  6,  2752 

judicial  code  of  1911,  2752 

of  supreme  court,  summary  statement,  2753 

of  circuit  court  of  apjjcals,  summary  statement,  2755 

of  court  of  customs  appeals,  summary  statement,  2756 

appeal  and  error  distinguished,  2757 

in  general — 

transcript    (see   Transcript)  — 
praecipe  for,  3206 

note,  3206 
stipulation  for,  in  admiralty,  3207 
only  one  where  both  parties  appeal,  3208 
directions  for,  where   interlocutory   injunction   asked,   3212 
stipulation  concerning  on  error  and  appeal,  3213 
stipulation  to  omit  portions,  3235 
praecipe  for  in  bankruptcy,  3220 
printed  record  to  be  certified  as,  3222 
on  appeal  or  error,  3224 

note,  3225 
certificate  to,  of  clerk,  on  appeal,  3227 
certificate  to,  of  clerk,  on  error,  3227 
motion  to  dispense  with  printing  of,  in  forma  pauperis,  3234 

note,  3234 
order  to  dispense  with  printing,  3235 
stipulation   as   to   printing,   3306 
correction  of,  stipulation  for,  3308 
omission  from,  motion  for,  3320 
objections  to  motion,  3321 
order  overruling  motion,  3321 
clerk's     certificate     to,     where     both     appeal     and     cross- 
appeal,  3209 
praecipe  for  additional  portions,  3209 
stipulation  for  use  of  same,  on  error  and  appeal,  3210 
stipulation   reducing  record  for,  3205 

note,  3205 
praecipe  for  under  Rule  8  of  supreme  court,  3217 
order  making  stenographic  report  of  evidence  part  of,  3218 
time  to  file,  order  extending,  3223 
note,  3223 
petition  for,  3295 
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Appellate  Proceeding^ — Continued 

Jurisdiction  of  courts — Continued 
in  general — Concluded 
transcript — Concluded 

prayer  to  embody  all  evidence  in,  3311 

consent  order  on,  3311 
narrative  form  of  evidence  in,  objections  to,  3311 
narrative  form  of  evidence  in,  illustration,  3312 
note  on  Equity  Rule  75,  3320 

service  of  praecipe  for  in  several  ways,  proof  of,  3298 
statement  under  Equity  Rule  75 — 
agreement  to,  3300 
order  settling,  3300 
certificate  of  evidence  and  exceptions,  under  Rule  75,  3301 
amended,  order  approving,  3287 
exhibits  to  accompany,  order  for  custody  of,  3297 
by  intervening  petition,  2759 
in  criminal  cases,  2761 
in  contempt  cases,  2761 
in  habeas  corpus  cases,  2762 
in  mandamus  cases,  2762 
based  on  final  judgment  or  decree — 
when  does  finality  exist,  2762 
effect  on  finality  of  motion  for  new  trial,  2763 
when  decision  of  appellate  court  is  final,  2764 
in  removal  oases,  2765 
note  on  finality,  2766 
appearance,  3229 
return   of   appeal,   stipulation   for  particular   place   of   sitting   of 

appellate  court,  3230 
certificate  of  clerk  of  appellate  court  of  proceedings  therein,  3228 
agreement  as  to  record,  3231 
order  as  to  agreed  record,  3231 
opinion  of  trial  court,  certificate  as  to,  3232 
by  interveners,  3233 

stay  on,  permitting  ancillary  pleadings,  3218 
diminution  of  record,  certiorari  for,  3237 
note,  3238 

return  to,  3239,  3240 
notes,  3239,  3240 
bill  of  exceptions,  stipulation  for  correction  in,  3241 
dismiss,  motion  to,  3242 
dismiss  or  affirm,  motion  to,  3243 
notice  of  submission  of,  3243 
jurisdiction  lacking,  order  and  decree  where,  3251 
dismissal,  without  prejudice,  3252 
dismiss,  upon  reversal,  where  injunction  asked,  3252 


INDEX.  3639 

[References  are  to  pages.] 

Appellate  Proceedings — Continued 

Mandate  on,  general  form  (See  Mandate),  3254 
in   admiralty,  3253 
order  for,  3253 

in  circuit  court  of  appeals,  3256 
stay  of,  stipulation  for,  under  Rule  32,  9  C.  C.  A.,  3257 

order  for,  3258 
supreme  court  to  district  court,  3259 

in   bankruptcy,  3260 
supreme  court  to  state  court,  3262 
final  decree  or  judgment   on,  3264    ^ 

note,  3264 
decree  on,  referring  to  master,  3264 
decree  on,  in  trial  court,  where  several,  3266 
decree  on,  fixing   amounts   due  lienholdera,  3267 
final  decree  on,  affirming,  in  admiralty,  3270 
reversing,  3271 
Prohibition,  writ  of  (See  Admiralty) — 
petition  for,  3273 

note,  3277 
suggestion  for,  3277 
rule  to  show  cause,  3285 
writ  of,  3286 
Record  of  enrollment,  3287 
Statement,  settling  and  allowing,  order,  3288 

note,  3288 
Time,  stipulation  extending,  3289 

nunc  pro  tunc  order  enlarging,  3293 
Exhibits,  stipulation  relating  to,  3289 

original,  transmission  of,  3291 
Statement  of  evidence  on — 

prayer  for  approval  of,  3290 
notice  of  lodging,  3291 
order  approving,  3291 

leave  to  insert  exact  words  of  witness,  3292 
order  to  reproduce  testimony  in,  3293 
Appeal,  order  allowing,  3283 
filing  of,  directing,  3293 
Bond,  order  for,  alternative,  3293 

note,  3294 
Subpoena,  on   state,  return  on,  3294 
Jurisdiction,  motion  to  dismiss  for  want  of,  3294 
Lodgment  of  bond  and  copies  of  writ,  certificate  of,  3307 
Bill  of  exceptions,  stipulations  concerning,  3308 
order  settling  and  allowing,  3288 
note,  3288 
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Appellate  Proceedings — Continued 

Exhibits,  loss  of — 

stipulation  concerning,  3308 
Writ  of  error,  return  to — 
by  clerk,  3310 
certificate  of  return,  3310 
Keversal,  prayer  for,  3322  . 
Affirmance,  notice  of  motion  for,  3322 
motion  for,  for  res  adjudicata,  3323 
affidavit  supporting,  3327 
Writ  of  error,  judgment  on,  3249 
Decree  on  appeal,  3250 
Appeals  consolidated,  3211 
On  question  of  jurisdiction,  notice  of,  3216 
Appeals — 

a — to  circuit  court  of  appeals  from  district  court — 
petition  for  appeal,  2867 
note,  2867  to  2870 
allowance  of,  2867 

statutory  provisions  relating  to,  2868 
from  interlocutory  order,  2869 
under  Clayton  act,  2869 

wliere  remand  refused   (supreme  court),  2870 
where  judgment  of  dismissal  of  removed  case    (supreme 

court),  2871 
where    "due    process"    invoked    against    order    of    state 

railway  commission   (in  supreme  court),  2872 
with  prayer  of  severance,  2876 

note,  2877 
after  writ  of  error  where  right  doubtful,  2884 
by  intervener,  petition  and  assignment,  2880 
by  receiver  of  national  bank,  at  order  of  comptroller,  2889 
where     refusal     to     enjoint     prosecution     in     state 
court,  2890 
with  supersedeas,  2891 
by  receiver,  and  order,  2895 

by     receiver,     order     permitting     and     granting     super- 
sedeas, 2897 
and  assignment  of  errors,  in,  one  paper,  2898 
note,  2899 
withdrawal  of  appeal,  order  for,  2873 
petition   where    temporary    injunction   denied   under   Judicial 

Code,  Sec.  266   (in  supreme  court),  2874 
certificate    as    to    question    of    jurisdiction    on     (in    supreme 

court),  2875 
permission  to  join  in,  order  for,  2883 
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Appeals — Continued 

a — to  circuit  court  of  appeals,  etc. — Concluded 

order  allowing,  and  for  use  of  transcript  in  error,  2885 
notice  of,  and  waiver,  in  habeas  corpus,  2886 
cross-petition   and  order  for,  2887 
order  allowing,  with  supersedeas,  2892 
order  allowing,  denying  supersedeas,  2892 
application  for,  in  open  court,  2894 

order  thereon,  in  open  court,  2895 
in  habeas  corpus — 
petition  for,  2906 
assignment  of  errors  on,  2966 
by  collector  of  customs,  2906 
in  Chinese  deportation  case,  notice  of,  2908 
note,  2908 
order  allowing,  2908 
motion  and  order  of,  2909 
assignment  of  errors  on,  2950 
allowed  by  order,  staying  decree,  2912 
in  suit  on  railroad  reorganization — 

assignment  of  errors  on,  2947 
in  bankruptcy — 

petition  for,  2905 

note,   2906 
severance  on,  2901 

adjudication,  assignment  of  errors  on,  2950,  2951 
upon  allowance  of  claim — 

by  trustee,  2952 
upon  disallowance  of  claim — 
by  creditor,  2954,  2955 
in  admiralty,  collision — 

assignment  of  errors  on,  2956,  2961 
by  cross-libelants,  2958 
in  admiralty,  in  salvage  case — 
assignment  of  errors,  2960 
in  case  of  stranding,  2962 
for  personal  injury,  2964 
in  admiralty — 

petition  for,  by  claimants,  2901 
by  libelants,  2902 
upon    dismissal,   2903 

from  decree,  confirming  report  of  commissioners,  2904 
in  trade  mark  case,  2938 

assignment  of  errors  on,  2922,  2938,  2939 
in  patent  case — 

assignment  of  errors,  2923,  2924,  2925,  2926,  2927,  2928,  2929 
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Appellate  Proceedings — Continued 

Appeals — Continued 

J  '  b — to  supreme  court  from  district  court — 
(fetition  for,  general  form,  2974 

note,  2974  to  2980 
bond  on,  2983 
note,  2982 
citation,  signed  by  district  judge,  2983 

signed  by  justice  of  supreme  court,  2984 
note,  2984 
where  jurisdiction  in  issue,  assignment  of  errors  on,  2985 

note,  2986 
■where  constitutionality  of  state  law  involved,  2986 
from  refusal  to  remand,  2870 

note,  2871 
from  dismissal  after  refusal  to  remand,  2871 
where  "due  process"  denied,  2872 
■where    temporary    injunction    denied    under    Judicial    Code, 

Sec.  266,  2874 
on  question  of  jurisdiction,  certificate  of  judge,  2875 
severance  on,  prayer  for,  2876 
note,  2877 
motion  for,  2877 

notice  of,  2878 
order  of,  2879 
c — ^to  supreme  court,  from  circuit  court  of  appeals — 
,    note,  3007  to  3009 
petition  for,  general  form,  2989 

note,  2990  to  2993 
order   allowing,  2993 
jurisdictional  amount  on — 
affidavit,  2994 
note,  2995 
bond  on,  2995 
note,  2996 
citation  on,  2996 

note,  2997 
assignment  of  errors  on — 

where  right  claimed  under  federal  law,  2997 
where  jurisdiction  of  interstate  commerce  commission  in- 
volved, 2999 
where  right  claimed  under  state  law,  3002 
in  bankruptcy — 

findings     and     conclusions     not     appealable     to     supreme 
court,  3003 
in  habeas  corpus,  from  Philippine  Islands,  3004 
note,  3007  to  3009 
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Appeals — Concluded 

d — to  court  of  euMtoras  appeals  from  board  of  general  appraisers 
(See  Customs  and  Revenue)  — 
petition  for — 

by  importer,  1528 

note,  1530 
by  secretary  of  treasury  of  United  States,  1531 

note,  1532 
assignment  of  errors  on,  1533 

note,  1534 
bond  of  importer  on,  1534 

note,  1535 
notice  of  appearance  on,  1535 
extension  of  time  on,  1535 
mandate  ordering  up  record  of  board  on,  1536 
return  of  board  to  mandate,  1537,  1538 
note,  1538,  1539 
reversal  on,  judgment  of,  1539 
affirmance  on,  order  of,  1551 
mandate  on,  motion  to  stay,  1551 
order  staying,  1552 
e — in  patent  office  proceedings — 
errors  on,  assignment  of,  3518 
from  primary  examiner — 

to  examiners-in-chief,  3505 
to  commissioner,  3507 
from   examiner-in-charge   of  interferences — 
to  examiners-in-chief,  3505,  3517 
to  commissioner  ex  parte,  3506 
in  interference  case,  3506 
rehearing,  on  petition  for,  3520 

from  commissioner  to  District  of  Columbia  Court  of  Appeals — 
in  trade  mark  case,  opposition  proceeding,  2967 
in  interference,  between  patent  applications,  2969 
note,  2973 
notice  of,  3523 

with  reasons,  3527 

note,  3528 
in  ex  parte  case,  3528 
in  interference  case,  3530 
notice  to  join  in,  921 
severance  on,  motion  for,  927 
order  allowing,  3293 
filing  of,  order  directing,  3293 
amendment  of  record  on,  order  allowing,  3297 
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Appearance — 

general  form,  246 

For  special  pleading,  246 

By  defendant  in  person,  246 

Order  substituting  attorneys,  246 

note,  246 
Order  and  consent  thereto,  247 
Special,  to  quash,  928 
Special,  motion  on,  to  dismiss,  963 
Special,  to  object  to  jurisdiction — 

order  dismissing  bill  on,  1004 
Entry  of,  in  receivership  proceeding,  1147 
Notice  of,  1535 
To  ancillary  bill,  1335 
Solely  to  remove,  2604 
On  appeA.1,  3229 

note,  3230 
Of  United  States,  without  citation,  3234 
Bond  on  writ  of  error  in  criminal  cases,  2782a 

Appellate  Courts — 

List  of  and  outline  of  procedure  to  reach,  2749 
note  and  discussion,  2750  to  2767 

Application  (See  Patent  Of&ce) — 

For  patent  for  invention — 

petitions  in,  by  sole  inventor,  by  joint  inventors,  3461,  3462 
by  administrator,  3464 
by  executor,  3465 
by  guardian,  3465 
for  reissue,  3466 
for  design,  3467 
Forfeited,  petition  for  renewal  of,  3468 
Oath  in,  3482,  3483 
note,  3483,  3484 
Assignment  of  rights  upon,  3493 
note,  3494 

Appraisers  (See  Board  of  General  Appraisers;  Customs  and 
Revenue) — 
In  replevin  proceedings — 
oath  of,  319 
report  of,  320 
In  bankruptcy  proceedings — 

order  of  appointment  of,  2412 
oath  of,  2412 
report  of,  2412 
note,  2413 
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Arbitration — 

Under  contract  provisions,  3109 

Intervention  as  amicus  curiae  in  suit  involving  principle  of,  3127 
note,  3130 

Architect — 

Infringement  of  patent  for  invention  by,  1571 

Arrest — 

Attacliment  for  contempt,  324 

Warrant  for  Chinese,  421 

Warrant,  for  alien  under  act  of  1907,  447 

Order  for,  for  contempt,  1494 

Warrant  of,  criminal,  1846 

Complaint  for  warrant,  under  R.  S.,  Sec.  1014,  1866 

Extradition  warrant  for,  under  R.  S.,  Sec.  1014,  1867 

note,   1868 
Bench  warrant  under  R.  S.,  Sec.  1014,  1869 

note,  1870 
Steamboat  wrongfully  arrested,  2259 
Commitment  for  contempt  in  bankruptcy,  2518 

Art  (See  Process;  Patent  for  Invention) — 
Specification  for  patent  of,  3469 
Note,  3470 

Assessment — 

On  shares — 

plea  to  action  for,  187 

Assignee  (See  Citizenship;  Chose  in  Action)— 
Of  chose  in  action,  35 

note,  35 
Jurisdiction  of  suit  by — 

note,  36 
Of  shares,  sued  for  assessment  thereon,  118 
Of  patent  rights — 

petition  by  inventor  for  self  and  assignee,  3462 

reissue,  assent  of,  to,  3466 

reissue,  petition  for,  by,  346G 

oath  by,  to  application  for  reissue,  3486 

instrument  of  assignment,  3493 
note,  3494 

of  entire  interest,  3495 

of  undivided  interest,  3495 

of  territorial  interest,  3496 
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Assignee  for  Creditors — 

Pay   to   trustee    in    bankruptcy,   order   on,   to   show   cause   why   he 
'  should  not,  2520 

::ssponse  of  assignee  thereto,  2522 
Order  to  pay  to  frugfee,  2520  . 
Account,  order  to,  2521 

Assignment  of  Judge  to  Service  (See  Designation) — 

Petition  for,  268 

certificate  of  good  faith  accompanying,  269 
By  president  of  the  United  States,  271 
For  special  service,  272 

Assignment  (See  Patent  for  Invention) — 

By  receiver,  of  chose  in  action,  1307 

acknowledgment  to,  1308 
Of  patent  for  invention — 

allegation  of,  in  suit,  1584 

while  suit  on  patent  is  pending,  1587 
Of  entire  interest  in  invention  before  patent,  3493 

note,  3494 
Of  entire  interest  in  patent,  3495 
Of  territorial  interest  after  grant  of  patent,  3496 

Assignment  of  Errors,  in  Proceeding  in  Error  (See  Appellate 
Proceedings) — 
a — From  circuit  court  of  appeals  to  district  court — 
general  form,  2789,  2792 

note,  2790,  2792 
where  verdict  directed,  2793 

note,  2793 
to  instructions  refused  and  given,  2794 

note,  2794 
to  instructions,  because  relief  was  equitable,  2795 
based  on  charge  to  jury  as  given,  2795 

note,  2796 
to  rulings  on  admissibility,  2797 

note,  2798 
to  judgment  on  sustaining  demurrer,  2798 

note,  2799 
to  judgment  on  overruling  demurrer,  2799 
to  judgment  for  writ  of  mandamus,  2800 

note,  2801 
b — From  supreme  court  to  district  court — 
in  supreme  court,  2815 

note,  2815 
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Assignment  of  Errors,  in  Proceedings  in  Error — Concluded 

b — From  supreme  court  to  district  court — Concluded 

where  review   on  question  of  jurisdiction,  2816,  2817 

note,  2816 
where  state     statute     violates     constitution     of     United     States, 
2818,  2819 
c — From  supreme  court  to  circuit  court  of  appeals,  2827 
d — From  supreme  court  to  state  court — 

,    where  constitutionality  of  state  statute  involved,  2859 
note,  2861 
where  federal  right  denied,  2862 

where  state    right    claimed    to    be    in    contravention    of    Uaited 
States  constitution,  2864 
note,  2866 

Assignment  of  Errors,  in  Proceeding  on  Appeal  (See  Appellate 
Proceedings) — 
a — From  district  court  to  circuit  court  of  appeals — 
in  general,  2921 
note,  2922 

from  decree  on  demurrer  in  trade  mark  case,  2922 
from  decree  in  patent  suit  holding  patent  invalid,  2923 
from  decree  sustaining  validity  of  patent,  2924 

and  granting  injunction,  2925 
from  decree  of  non-infringement  of  patent,  2926 
from  decree  in  patent  suit  granting  preliminary  injunction,  2927 
from  decree  dismissing  charge  of  contributory  infringement,  2929 
from  decree  for  injunction,   2930 
by  interveners,  2932 

from  decree  dismissing  bill  for  specific  performance,  2933 
where  order  of  taxing  board  involved,  2934,  2936 
where  trade  mark  and  unfair  competition  involved,  2938 
where  suit  on  trade  mark,  2939 
in  foreclosure  suit,  2940 
in  railroad  reorganization,  2947 
in  Chinese  deportation  case,  2950 
in  adjudication  of  bankruptcy,  2950,  2951 
on  allowance  of  claim  in  bankruptcy,  by  trustee,  2952 
on  disallowance   of   claim,  2954,   2955 
in  admiralty,  collision  case,  2956,  2961 

on  cross  appeal,  2958 

for  salvage,  2960,  2961 

case  of  stranding,  2962 
personal  injury,  2964 
in  habeas  corpus,  2966 
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Assignment  of  Errors,  in  Proceedings  on  Appeal — Concluded 

b — From  district  court  to  supreme  court — 
where  jurisdiction  in  issue,  2985 

note,  2986 
where  constitutionality  of  state  statute  in  issue,  2986 
c — ^From  circuit  court  of  appeals  to  supreme  court — 
where  right  claimed  under  federal  law,  2997 

note,  2999 
where     jurisdiction     of     interstate     commerce     commission     in- 
volved, 2999 
where  right  claimed  under  state  law,  3002 

Assistance — 

Writ  of,  lOOO 

Assumed  Risk — 

Plea  of,  190 

Assumpsit — 

Declaration  for  goods  sold  and  delivered,  135 
Verdicts  in  action  of,  3565  to  3567 

Attachment — 

Motion  to  dissolve,  261 

Judgment,  where  undertaking  to  dissolve,  291 

Writ  of,  323 

for  contempt,  324 
To  compel  answer,  order  for,  941 
To  compel  answer,  941 
For  contempt  of  court — 

petition- for  1487,  1489 
note,  1488 
Motion  for  notice  of,  1492 

note,  1492 
In  suit  in  personam  in  admiralty,  2244 

Attorneys  (See  Admission  to  the  Bar) — 
Entering  appearance,  246 
Substitution  of,  246 

note,.  246 

consent  thereto,  247 
Fees — 

prayer  for,  514 

declaration  in  suit  for,  160 
For  receivers,  petition  for  appointment  of,  1210 
Oafth  on  admission  to  the  bar,  3558 
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Auditor — 

Oath  administered  to,  3558 
Automobile  (See  National  Motor  Vehicle  Theft  Act) — 

Averments  (See  Allegations)— 


B 
Bail— 

In  error  proceedings — 

order  fixing  amount,  2783 

order  admitting  to,  2783 

bond,  2784 

reduction  of,  in  appellate  court,  order  for,  2785 

recognizance,  in  open  court,  3561 

proclamation  to  appear  or  forfeit,  3562 

estreating,  3563 

temporary  recognizance  before  commissioner,  1847 

final  recognizance  to  appear  in  court  before  indictment,  1889 

recognizance  to  appear,  after  indictment,  2006 

justification  of  sureties  on,  1848 

release  of  sureties  on,  1848 

Bankrupt   (See  Bankruptcy) — 
Petition  by,  2352 

note,  2353 
Examination  of,  order  for,  2422 
Examination  of,  2423 

note,  2423 
Assets  of,  order  to  deliver  to  trustee,  2428 
Assets  of,  order  to  turn  over,  2382 
Contempt  proceedings  against — 

rule  on,  to  show  cause  in,  motion  for,  2511 
trustee's  affidavit  to,  2512 

rule  to  show  cause  in,  2512 
answer  of,  to,  2513 
additional  evidence  on,  order  to  take,  2515 

order  finding  guilty  of,  2516 

commitment  for,  2516 

order  committing  for,  2516 

referee's   order   recommending,  2517 

agent  of  bankrupt,  ordered  committed  for,  2518 

purging  from,  order,  2510 
Bill  against,  by  trustee,  to  recover  assets,  748 
Supplemental  bill  against  trustee  of,  788 
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Bankruptcy  (See  Bankrupt) — 

Adjudication   in — 

not  a  bankrupt,  2400 
of  bankruptcy,  2401 

note,  2401 
order  of,  and  designating  newspapers  for  notices,  2402 
reference  after,  order  of,  2403 
reference  on,  in  judge's  absence,  2404 
Appeal  in — ■ 

to  circuit  court  of  appeals — 
severance  on,  2901 
petition  for,  2905 

note,  2906 
order  granting,  2912 

assignment  of  errors  on  appeal  from  adjudication,  2950,  2951 
assignment  of  errors  on  appeal  from  allowance  of  claim,  2952 
disallowance  of  claim  on,  2954,  2955 

no    appeal    to    supreme     court    from    findings    and    conclu- 
sions, 3003 
petition  for  review,  notice  of,  3177 
petition  for  review,  3178 

note,  3179 
.petition  for,  where  labor  claims  disallowed,  3181 
petition  for,  where  assignee  refuses  to  pay  over  money,  3184 
petition  for,  where  liens  are  to  be  marshalled,  3194 
petition  for,  where  lien   claimed   to   be   voided   by   N.   B.   A., 

sec.  67f,  3198 
petition  for,  where  dividends  and  earnings  are  involved,  3201 
praecipe  for  transcript  on,  3220 
mandate  on,  3260 
Composition  with  creditors   (See  Composition) — ^ 
meeting  to  consider,  petition  for,  2503 
note,  2503 
order  for,  2504 
notice  to  creditors  of,  2505 
report  of  referee  on,  2505 
confirmation  of,  application  for,  2506 
note,  2507 

hearing  on  petition  for,  2508 
order  of,  2509 
note,  2509 
distributiooi  on,  order  of,  2510 

petition  to  compromise  disputed  claim  and  the  like,  2510 
Contempt  (See  Contempt;  Bankrupt) 
Execution  creditors  of  bankrupt,  order  denying  injunction  against,  2394 
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Bankruptcy— Continued 

Injunction  to  stay  pending  suit,  2393 
Intervention  in  (See  Intervention)  — 
by  vendee  in  conditional  sale,  2408 
note,  2409 
Petition,  by  debtor,  2352 
note,  2353 

schedules  A  and  B,  2354  to  2363 
by  partnership,  2364 
note,  2366 
Petition,  by  creditor  (See  Petition),  2368 
(involuntary  bankruptcy) 
note,  2369 
affidavit  to,  by  attorneys,  2371 

note,  2373 
order  to  show  cause  on,  2373 
subpoena  to  alleged  bankrupt  where,  2374 

note,  2374 
denial  by  alleged  bankrupt,  2375 

note,  2376 
jury  trial,  order  for,  2376 

note,  2376 
answer  to,  2377 

joining  in,  by  creditor,  order  permitting,  2384 
special  warrant  to  seize  property,  2385 

note,  2386 
bond  of  creditor  on  warrant,  2386 
bond  to  marshal  on  order  of  seizure,  2387 
to  enjoin  bankrupt  from  disposing  of  property,  2388 

motion  for  injunction'  on,  2391 
temporary  restraining  order  on,  2391 

note,  2391 
to  stay  pending  suit  against  bankrupt,  2392 
Petition  for  reclamation  of  property,  2527 
Preference  in   (See  Preference) 

petition  by  trustee  to  recover,  2406 
note,  2407 
Proceedings  before  district  judge  (See  Bankrupt) 

review  of  referee's  orders  on  petition   (See  Review) 
allowing  claim,  2523 

note,  2525 
dismissing  claim,  2541 
to  pay  money  to  receiver,  2527b 
to  pay  money  to  trustee,  2529 
disallowing  claim,  2528 
on  claims,  2530 
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Bankruptcy — Continued 

Proceedings  before  district  judge — Continued 

review  of  referee's  orders  on  petition — Ooncluded 
on  exemptions,  2532 

order  of  transmission  by  referee  for  review,  2533 
confirming,  by  order  or  decree,  2543,  2545 
marshaling  liens,  2545 
reversal,  2544 

relative  to  widow's  exemptions,  decree  on,  2547 
ancillary  order  to  pay  to  trustee  appointed  in  another  dis- 
trict, 2548 
on  rule  to  show  cause  where  bankrupt  insane,  2549 
dismissing  petition  of  intervention,  2540 
dismissing  petition  for  liquidation,  2541 
referee's  certificate,  general,  2534,  2536,  2539 
an  allowance,  2536 
on  denial  of  lien  on  realty,  2537 
on  finding  of  preference,  2538 
motion  to  correct  journal  entry,  2543 
bill  to  recover  preference  and  asking  injunction,  2551 

note,  2551 
trustee,  removal  of — 
petition  for,  2552 

notice  of,  2553 
order  for,  2553 
discharge  (See  Discharge)  — 
petition  for,  2554 

note,  2556 
notice  to  attorney  concerning,  2556 
notice  of  application  for,  2557 

proof  of  publication  for,  2557 
ground  of  opposition  to,  2558,  2560 

note,  2559 
petition  referred  to  referee,  2561 
referee's  report  thereon,  2562 
specifications  in  oppositiom  to,  referred,  2562 
bankrupt's  final  oath,  2563 

note,  2564 
ofiScial  form  of,  2566 

note,  2566 
clerk's  memoranda  of,  2565 
intervening  petition  of  vendor  under  a  conditional  sale,  2408 

note,  2409 
petition  by  trustee  to  recover  a  preference,  2406 
note,  2407 
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Bankruptcy— Continued 

Receiver  in   (See  Receiver)  — 
petition  to  appoint,  2394 
order  refusing  to  appoint,  2395 
order  appointing,  2396 

note,  2396 
order  to  put  into  possession,  2397 

return  on,  2398 
order  appointing,  after  adjudication,  2399 
Reclamation,  petition  for,  2527 
Referee  in  (See  Referee)  — 
oath  of,  2405 
bond  of,  2405 
proceedings  before — 

notice  of  creditors'  meeting,  2410 
note,  2410 

publication  of,  affidavit  of,  2411 
appointment  of  appraisers  and  oath  and  report  of,  2412 
first  meeting,  debts  proved,  2413 
proceedings  at,  2414 
letter  of  attorney  in  fact  at,  2414b,  2416 

note,  2415 
summons  to  witness,  2424 

return  on,  2425 
creditor's  meeting  before  referee,  minutes  of,  2425 
certificate  of  proceedings  at  first  creditor's  meeting,  2414 
petition  of  creditor  to  be  made  a  party,  2430 
preliminary  valuation,  secured  claim,  2414a 
proof  of  unsecured  debt,  2432 

note,  2433 
proof  of  secured  debt,  2435,  2438 
note,  2436 

creditor's  objections  to,  2436 
proof  of  debt  to  corporation,  2440 
proof  of  debt  to  partnership,  2441 
proof  of  debt  by  agent  or  attorney,  2442 
proof  of  secured  debt  by  agent,  2443 
proof  of  lost  bill  of  exchange,  2444 
order  allowing  claim,  2445,  2446 
order  disallowing  claim,  2446 
order  allowing  attorney's  fee,  2447,  2449 

note,  2447 
order  declaring  first  dividends,  2490 
final  orders  of  distribution,  2489a 
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Bankruptcy — Continued 

Referee  in — Oontinued 

proceedings  before — Continued 

petition  to  expunge  claim,  2449 

■waiver  of  notice  of,  2450 
order  disallowing  claim  and  expunging,  2452 
order  to  surrender  preference,  2451 

note,  2452 
order  reducing  claim,  2453 

note,  2454 
order  expunging  claim,  2454 

myte,  2455 
petition  for  sale  of  realty,  2455 

note,  2456 
petition  for  leave  to  abandon  burdensome  property,  2502 
order  for  sale  of  realty,  2456 

note,  2456 
lien  (See  Lien)  — 

petition  for  redemption  from,  2457 
order  for  redemption  from,  2457 
petition  to  sell  realty  free  from,  2458 
decree  of  sale  free  from,  2460 

note,  2462 
entry  of  distribution  on  sale  free  from,  2462 
petition  for  sale  subject  to,  2465 
order  for  sale  subject  to,  2465 
note,  2466 
gale  (See  Sale)  — 

petition  for  sale  of  realty,  2466 
notice  of,  2466 
note,  2466 
petition  for,  subject  to  incumbrances,  2467 
order  authorizing,  2467 
notice  of,  2468 
report  on,  2469 
petition  for  private,  2470 

order  on,  2471 
of  perishable  property,  petition  for,  2471 
order  for,  2472 
note,  2472 
of  uncollected  accounts — 
order  for,  2472 
notice  of,  2473 
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Bankruptcy— Continued 

Referee  in^ — Oontinued 

proceedings  before — Continued 

intervening  petition  of  receiver,  objecting  to,  2474 

by  trustee — 

of  bank  stock,  petition  for,  2476 
report  on,  2477 

notice  of,  2477 
of  unmanufactured  stock,  report  on,  2478 

of  chattels,  notice  of,  2479 
forthcoming  bond  to  trustee,  2481 
order  to  bankrupts  to  turn  over  assets,  2482 
order  denying  preference  to  claim  for  rent,  2483 
dismissal  of  intervening  petition,  2483 
petition  for  liquidation  of  claim,  2484 
trustee's  motion  to  dismiss  liquidating  petition,  2487 
creditors,  final  meeting  of,  notice  of,  2492,  2496 
claims,  list  of,  2492 
dividends,  list  of,  2492 

notice  of,  2493 

note,  2494 
costs,  order  for,  2494 
accounts,  confimxatiom  of,  2495 
record  where  no  trustee  and  no  asaiets,  2497 

note,  2498 
record  where   claims  proved,   tinistee  appointed,   and  assets  dis- 
tributed, 2498 
record  on  composition  before  referee,  2500 
record,  referee's  certificate  to,  2501 
trustee — 

account  of   (See  Trustee),  2488 

oath  to  account,  2489 

order  allowing  acootmt  of,  2489b 

notice  of  filing  account  of,  2490 

report  by,  of  exempt  property,  2479 
note,  2480 

return,  of  no  assets  by,  2480 

new,  order  to  choose,  2495 

petition  to  be  made  a  party,  2429 

order  to  make  party,  2429 

appointment  of,  by  creditors,  2417 

appointment  of,  by  referee,  2418 

notice  to,  by  referee,  2419 

bond  of,  2420 

order  approving,  2421 
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Bankruptcy — Concluded 
Eeferee  in — Concluded 

proceedings  before — Concluded 
trustee — 'Concluded 

order  to,  to  apply  to  be  made  party  in  case  in  state 

court,  2431 
order  to  state  court  to  pay  over  to,  2431 
order  to  deliver  assets  to,  2428 

Bankruptcy  Act  of  1898  (See  United  States  Statutes) — 

Section  23a,  24 

Bank  Stock — 

Petition  for  sale  of  by  trustee  in  bankruptcy,  2476 
notice  of,  2477 
report  on  sale,  2477 

Bench  Warrant — 

For  extradition  under  R.  S.,  Sec.  1014,  1869 
note,  1870 

Bill  of  Exceptions  (See  Suits  at  Law ;  Appellate  Proceedings) — 

Order  settling,  304,  3288 

note,  3288 
Stipulation  extending  time,  328 
Time  for  filing,  order  enlarging,  328 

note,  328 
Filing  after  time  allowed,  order  permitting,  329 
Order  permitting,  after  term,  329 
Introduction  to,  330 

note,  331 
General  form,  332,  334 

note,  333 
Certificate  of  judge  to,  336,  337 
Certificate  of  reporter  to  testimony,  335 
Correction  in,  stipulation  for,  3241 
Exhibits  lost,  stipulation,  3308 

Bill  in  Equity  (See  Equity ;  Citizenship ;  Allegations ;  National 
Prohibition  Act) — 
Cross-bill,  abolished  by  Rule  30—829 
Formal  parts  of— 

allegations  of  citizenship — ; 

where  numerous   parties,  482 

where  suit  against   state  public  service  commission,  483 

where  municipality  and  its  officials  are  sued,  484 

where  state  sues  as  parens  patriae,  485 

where  complainants  are  citizens  and  aliens,  485 
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Bill  in  Equity — Continued 

Formal  parts  of— Continued 

allegations  of  citizenship — Concluded 

where  defendants   are   a  trustee   in  bankruptcy,  foreign  «or- 

porations  and  alien  individual,  486 
where  United  States  sues  for  Indian  tribes,  487 
showing  why  named  persons  are  not  made  parties,  489 
prayer  (See  Prayer) — 

for  production  of  papers,  490 

for  accounting  for  money  had  and  received,  490 

for  accounting  between  partners,  491 

for  winding  up  partnership,  491 

for  account  and  distribution,  492 

for  accounting  by  agent,  493 

for  accounting  and  injunction  to  restrain  cutting  of  lumber,  493 

for  accounting  and  damages  for  infringement  of  copyright,  494 

for  damages  against  agent  for  mismanagement,  494 

for  accounting  for  infringement  of  patent  for  invention,  494 

for  accounting  for  rents  and  profits  of  testator's  realty,  495 

for  accounting  of   personalty  of  testator,  495 

in  bill  to  quiet  title  (two  forms),  496 

for  foreclosure  of  mortgage  (two  forms),  496 

for  foreclosure  of  railroad  mortgage,  and  injunction,  497 

for  redemption  of  mortgage  where  mortgagee  in  possession,  499 

for  redemption  of  personalty,  500 

for  injunction    (general  form),  500 

for  injunction    (See  Injunction) — 

to  restrain  city  from  tearing  up  railroad  tracks,  500 
to  enjoin  mining,  501 
to  restrain  sale,  512 

against  order  of  state  public  utilities  commission,  502 
against  infringeinent  of  trade  mark,  and  unfair  competi- 
tion, 506 
against  infringement  of  patent,  500 
to  restrain  certifying  assessment  for  taxation,  508 
for  specific  performance — 

of  contract  to  insure,  509 

of  agreement  to  execute  a  mortgage  of  indemnity,  509 
of  contract  for  sale  of  realty,  510 
of  contract  for  purchase  of  realty,  510 
for  payment  of   legacies   and  to  carry  trusts   of  a  will  into 

execution,  511 
for  reformation  of  deed  on  ground  of  mistake,  511 
for  cancellation  of  deed,  511 

by  next  of  kin  for  account  and  distribution  and  to  restrain 
sale,  512 
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Bill  in  Equity — Continued 

Formal  parts  of — Concluded 
prayer — Concluded 

in  suit  to  enjoin  state  railway  commission,  747 

for  cancellation  of  land  patent  and  deeds,  512 

to  have  trust  declared  as  to  personalty,  512 

to  have  trust  declared  as  to  realty  (two  forms),  513 

to  enjoin  proceeding  at  law,  to  declare  trust,  514 

for  attorney's  fees,  514 

for  interpleader,  515 

note,  515 
for  interpleader  by  executor,  515 
for  guardian  ad  litem,  516 

for  conveyance  and  deed  by  special  master,  516 
for  writ  of  ne  exeat,  516 

note,  516 
for  writ  of  certiorari,  516 
for  writ  of  subpoena,  517 

note,  517 
for  process  where  government  is  a  defendant,  517 
signature  of  bill,  518 
verification    (See  Verification) — 
by  officer  of  corporation,  518 

note,  519 
by  co-partnership,  519 

of  amended   intervening   petition   and  cross-petition,  520 
by  member  of  partnership,  520 
by  a  solicitor,  520,  781 
motion  for  leave  to  file  in  supreme  court,  935 
amendment  of,  motions  and  orders  relating  to,  947,  948,  949,  950 
notes  (See  Motion;  Order;  Amendment),  947,  950 
Original  bills — 

to  restrain  disclosure  of  trade  secrets,  522 

note   on   requirements   prescribed   by   Equity  Rules    (See   Equity 

Rules),  526,  527 
by  creditor  for  receiver,  528 

note,  533 
by  stockholders  against  building  association,  534 

note,  537 
by  corporation    and    officers    charging    conspiracy    to    injure    cor- 
poration, 537 
note,  543 
by  creditor,    against    corporation    and    stockholders,    to    enforce 

statutory  liability,  544 
to    enforce    statutory    liability    of    stockholders    against    foreign 
realty,  548 
note,  555 
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Bill  in  Equity — Continued 

Original  bills — Continued 

for  dissolution   of  partnership,  555 

for  account    of    partnership    dealings    after    dissolution,    and    re- 
ceiver, 558 

note,  560 
for  foreclosure  of  mortgage,  560 

note,  561 
for  foreclosure  of  railway  mortgage,  562 
for  redelivery  of  goods  pledged,  576 
to  redeem,  by  purchase  of  equity  of  redemption  from  assignee  in 

insolvency  of  mortgagor,  577 
against  executor,  by  husband  of  legatee,  581 

note,  582 
on  behalf  of  infant  legatees,  582 

note,  584 
by  executor  and  trustee  to  carry  trusts  into  execution,  585 

note,  589 
to  cancel  a  bill  of  exchange,  589 

note,  593 
to  determine  legality  of  municipal  bonds,  mandamus  and  other 

relief,  593 
to  reform  policy  of  insurance,  599 
to  cancel  decree  of  naturalization,  603 

note,  608 
for  specific  performance   of  a  lease,  608 
for  cancellation  of  a  land  patent,  616 
to  remove  cloud  on  title    (amended  bill),  625 

note,  626 
to  declare  lien  on  cattle  and  for  decree  of  sale,  627 
to  enforce  lien  on  a  distillery,  631 
of  interpleader   (Old  English  form),  633 

note,  635 

stipulation  for,  636 

order  of,  637 
interplea  in  suit  on  promissory  note,  637 
prayer  of  bill  of  interpleader,  641 
aflSdavit  to  interpleader,  642,  643 
against  agent  for  mismanagement,  644 
to  enjoin,  under  Sherman  Anti-trust  Act,  647 

note,  659 
to  permit    one    competitor    to    sell    out    to    another,    both    having 

violated  Anti-trust  Act,  660 
to  enjoin  obstruction  of  a  river,  676 

to  enjoin  certification    of   value    of   telephone   company   for   taxa- 
tion, 678 

note,  694 
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Bill  in  Equity — Continued 

Original  bills — Concluded 

by  telephone  company,  to  enjoin  competitor  from  making  operat- 
ing connections,  695 
to  enjoin   transfer   of   title   to   patents   under   partnership   agree- 
ment, 698 
to  enjoin  railroad  from  refusing  to  receive  freight  from  connect- 
ing lines,  703 
to  enjoin  carrier  in  interstate  commerce  from  refusing  to  accept 

goods,  708 
to  enjoin  railroad  from  refusing  to  carry  liquor  into  dry  terri- 
tory, 716 
note,  727 
to  enjoin  strike,  amendment  bringing  in  new  parties,  727 

note,  731 
to  subject  property  of  absent  defendant  to  judgment,  731 

note,  733 
to  enjoin  postmaster  from  excluding  from  mails,  733 
to  enjoin  enforcement  of  order  of  state  railway  commission,  737 
by  trustee,  against  bankrupts,  748 

note,  754 
by  United  States  to  declare  no  interest  in  patented  lands,  754 
to  decree  an  alley  to  be  private  property,  to  remove  obstructions, 

to  cancel  deed  thereto,  758 
for  accounting  under  trust,  by  infant  by  prochein  ami,  764 

note,  768 
to  subject  to  a  trust  deed  present  and  future  railroad  property,  769 
Bills  not  original — 

supplemental    (See  Patents  for  Inventions),  783 
note,  787 

petition  for  leave  to  file,  782 
order  to  file,  782 
against  trustees  of  bankrupt,  788 
for  specific  performance  of  a  lease,  789 

and  ancillary,  to  enjoin  suit  in  a  state  court,  by  a  receiver,  792 
note,  797 
ancillary,  in  suit  at  law  for  money,  where  conflicting  claims,  797 

note,  807 
to  perpetuate  testimony,  790 
of  revivor — 

by  administrator  before  decree,  807 

note,  800 
in  patent  suit,  809 

and  supplement,  where  original  parties  deceased,  813 
answer  to,  by  executor  of  executor,  848 
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Bill  in  Equity — Concluded 

Bills  not  original — Concluded 
of  review — 

to  examine  and  reverse,  815 

note,  816 
for  new  matter,  petition  in   appellate  court  for  leave  to  file 
below,  816 
note,  821 
for  new  matter,  821,  822  . 
to  suspend  a   decree,  824 
to  set  aside  a  decree,  826 

Bill  of  Costs — 

Notice  of  taxation  of  costs,  326 

3ill  of  Exchange — 327,  994,  1638 

Bill  to  cancel,  589 

Affidavit  of  lost  bill  or  note,  2444 

Bill  of  Interpleader  (See  Bill  in  Equity;  Interpleader). 
Bill  of  Sale— 

Of  vessel  to  trustee  in  case  of  a  limitation  of  liability  proceeding,  2317 

Bill  of  Lading — 

Terms  of,  concerning  valuation  to  determine  loss,  3130 

Bill  of  Review  (See  Bill  in  Equity— Not  Original)— 

To  examine  and  reverse  a-  decree,  815 
Petition  in  appellate  court  for  leave  to  file,  816 
Petition  to  file  for  new  matter,  821 
lor  new  matter,  822 

Bin  of  Revivor  (See  Bill  in  Equity — Not  Original) — 
By  administrator  of  plaintiff,  807 
In  patent  suit,  809 
And  supplement,  both  original  parties  being  deceased,  813 

Blackmailing  Scheme — 

Indictment  for,  1906 

Board  of  General  Appraisers  (See  Customs  and  Kevenue)  — 
Review  of,  2749,  2756 
Hearing  before,  151T 

Bond  (See  Appellate  Proceedings)  — 
For  costs,  236,  938 
Surety  on,  notice  to,  236 
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Bond — Concluded 

To  diasolve   attachment,  291 
In  replevin,  318 
In  attachment,  322 
Call  to  forfeit',  2013 
Of  deputy  marshal,  3602 
Certificate  of  lodgment  of,  3307 

In  patent  infringement  suit,  in  lieu  of  injunction,  1439 
Injunction,  1446 
Substitute  for  injunction,  1448 

By  creditor,  upon  petition  in  involuntary  bankruptcy,  2386 
By  creditor,  to    marshal,    upon    warrant    against    involuntary    bank- 
rupt, 2387 
In  admiralty  proceedings — 

cost,  by  libelant  in  personam,  2239 
to  obtain  release  of  ship,  2241 
respondentia,  2246 
bottomry,  2247 
note,  2248 
On  writ  of  error — 

from  circuit  court  of  appeals  to  district  court,  2780 

note,  2781 
amount  of,  2783 

from  supreme  court  to  district  court,  2812 
from  supreme  court  to  circuit  court  of  appeals,  2825 

note,  2826 
from  supreme  court  to  state  court,  2855 

note,  2887 
appearance  bond  in  criminal  eases,  2782a 
On  appeali — 

fixed  by  appellate  court,  2893 
alternative  order  for,  3293 
general  form  of,  2915 
note,  2916 
«  superseding  injunction,  2916 
note,  2917 
from  circuit  court  of  appeals  to  supreme  court,  2095 
note,  2996 

Bonds — 

Fidelity,  answer  in  suit  on,  206 

Of  incorporated  village,  suit  on,  answer  in,  221 

Municipal,  reply  to  suit  on,  226 

Municipal,  bill  to  determine  legality  of,  593 

Order  enjoining  transfer  of,  1015 

Final  decree  in  suit  on,  by  trustee  against  holders,  1047 
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Bottomry — 

Bond  (See  Admiralty;  Bond) — 

Briefs- 
Time  to  file,  order  fixing,  988 
Stipulation  to  submit  on,  989,  1638 

Building  Association — 

stockholders'  bill  against,  534 
note,  537 
decree  on,  1030,  1033 

Building  Contractor — 

Infringement  by,  1571 

Burdensome  Property  (See  Bankruptcy) — 

Petition  for  leave  to  abandon,  3615 


Canal  Zone — 

Eeview  of  courts  of,  2753,  2755 

Cancellation  (See  Bill  in  Equity) — 

Prayer  for — 

of  deed,  511 

of  land  patent  and  deeds,  512 
Of  bill  of  exchange,  bill  for,  589 

note,  593 
Of  decree  of  naturalization,  bill  for,  603 

note,  608 
Of  land  patent,  bill  for,  616 
Of  deed  to  alley,  bill  for,  758 
Of  release  from  liability,  decree  of,  1009 
Of  interfering  patent  for  invention,  bill  for,  1588 

note,  1590 
Of  trade  mark,  application  for,  3544 

Capias  Ad  Respondendum — 2006 
Caption — 

General  form,  1 

For  deposition  de  bene  esse,  463 

Case — 

Verdicts  in  (See  Trover),  3569 
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Cause — 

Rule  to  show,  322 

Caveat — For  Invention — 

Abolished  July  1,  1910,  3467 

Certificate — 

Of  counsel,  to  poverty  aflBdavit,  239 

To  copy  of  order  for  service   on  non-resident  defendant  and  return 

on  same,  244 
Of  good  faith  in  asking  for  transfer  of  cause,  260 
Endorsed  certificate  of  commissioner  in  deportation  case,  441 
To  record  by  United  States  commissioner,  442 
At  close  of  depositions  de  bene  esse,  464 
At  close  of  depositions  under  Equity  Rule  47,  477 
Of  proceedings  before  a  magistrate,  1269 
Of  special  master  to  statement  of  receiver,  1295 
Of  extradition  proceedings,  1865 

To  account  of  commissioner  re  fees  in  internal  revenue  cases,  1873 
Of  magistrate,  2288 
Of  referee  to  record,  2501 
Of  referee    to    judge,  2534 
Of  referee,  on  allowance  of  claim,  2536 
Of  referee  on  denying  lien  on  realty,  2537 
Of  referee,  on  finding  creditor  held  a  preference,  2538 
Of  referee,  on  review  of  order  allowing  secured  claim,  2539 
Of  counsel,  2635 

Of  judge  that  no  federal  question  is  involved,  2810 
Of  judge  that  patent  laws  are  involved,  2811 
Of  judge  that  diversity  of  citizenship  existed,  2812 
Of  judge  that  the  bankruptcy  laws  are  involved,  2875 
Of  judge  of  no  jurisdiction  upon  remand,  2871 
Of  judge  that  patent  laws  are  not  involved,  2876 
By  clerk,  on  appeal,  3209 
To  transcript,  on  appeal,  3^26 

note,'  3227 
To  transcript,  in  error,  3227 
To  transcript  made  per  stipulations,  3228 

note,  3228 
Of  clerk  of  appellate  court,  as  to  proceedings  therein,  3228 
To  opinion"  of  district  court,  3232 
Of  reporter  to  testimony,  335 
By  judge,  to  bill  of  exceptions,  336,  337 
Clerk's,  of  copy  of  entry,  3573,  3574 
for  copy,  3575 
as  to  official  character  of  judge,  3576 
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Certificate — Concluded 

Clerk's — Concluded 

as  to  order  to  pay  account,  3577 

as  to  order,  3584 

of  admission  to  bar,  3587 

As  to  ofiBclal  character  of  clerk  by  judge,  3575 

By  United  States  commissioner,  3587 

Of  questions  from  circuit  court  of  appeals  to  supreme  court,  as  to 
jurisdiction,  2750 

Order  to  certify,  3138 
note,  3138  to  3141 

Order  to  file,  enter  and  transmit,  3142 

Form  of,  3142 

Concerning  removability  by  receivers  vehere  receivers  and  a  corpora- 
tion sued  for  joint  tort,  in  bankruptcy  proceeding,  involv- 
ing a  preferential  claim,  31^5 

In  case  involving  Fourteenth  Amendment,  enforceability  of  contract, 
'conflict  of  laws,  3148 

In  case  involving  application  of  admiralty  law,  conflict  of  laws,  and 
validity  of  state  statute,  3164 

In  case  involving  the  "Grandfather"  clause  of  state  constitution,  3170 

Certiflcate  by  clerk  to,  3176 

Issued  by  receiver,  1249 

Certiorari  (See  Writs;  Appellate  Proceedings) — 
Prayer  for  writ  of,  516 
For  diminution  of  the  record,  3237,  3240 
note,  3238 

return  to,  3239,  3240 
To  bring   over   record   from   state   court   to   district   court,   notice   of 

(See  Removal),  3134 
Instructions  by  supreme  court  concerning  applications  for,  3016 
a — T6  remove  case  from  circuit  court  of  appeals  to  supreme  court, — 
right  of,  2750 
application  for,  notice  of,  3010 

note,  3011 
motion  for,  3011 

petition  for  writ,  general  form,  3012 
note,  3013  to  3019 
affidavit  to,  3020 
in  personal  injury  case,  3020 
in  patent  case —  , 

great  public  interest,  3026 
diverse  holdings,  3031 
in  admiralty,  3048 
in  bankruptcy,  3064 
note,  3076 
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Certiorari — Concluded 

a — To  remove  caae  from  court  of  appeals,  etc. — Concluded 
petition  for  writ — Concluded 

in  Chinese  exclusion  case,  3077 
note,  3090 
verification,  3090 
in  case    involving   Cummins   amendment    to,    act   to    regulate 

commerce,  3098 
notice  of  motion  for,  3102 
motion  for,  3103 

where    "full   faith    and    credit"    denied    and    conflicting    deci- 
sions, 3104 
answer  to  petition  for  writ  of,  3108 
where  parties   are   aliens  and   contract  is   involved  providing 

for  arbitration,  3109 
where   a  surety   and   the  United   States   government   present 

conflicting  claims  to  a  bankrupt's  estate,  3113 
where  question  involved  is  whether  sending  telegraphic  message 

is  interstate  commerce,  3116 
order  granting,  3091 
writ  of,  3091 

return  to,  3092,  3095 
note,  3093 

stipulation  concerning,  3094 
answer  to,  3108 
stay  of  mandate  pending,  3096 
b— To  court  of  customs  appeals,  from  supreme  court — 
certificate  of  attorney  general,  1552,  3096 
petition  for  writ  of,  1553 
judgment  on,  1554 

order  from  supreme  court  upon  aiBrmance  on,  1555 
order  reversing  in  part  and  affirming  in  part,  1556 
proceedings  in  case  so  brought  up — 

intervention  as  amicus  curiae  in  proceedings  for — 
notice  of  motion  for  leave  for,  3126 
petition  for  leave  for,  3127 
note,  3130 
motion  to  advance,  3130 
motion  by  government  to  advance,  3133 
motion  to   place  case  on   summary  docket,  3135 
notice   of,  3134 
c— From  supreme  court  to  state  court  under  Judicial  Code,  Sec.  237 — 
note,  2853  to  2855 

Challenge — 

To  juror  for  cause,  oath  on,  3560 
Number  allowed,  3563 
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Chancery  (See  Equity). 

Chinese  Exclusion  Acts  (See  Chinese  Deportation) — 
Violation  of  is  a.  criminal  offense,  indictment,  2002 
note,  2005 

Chinese  Deportation  Proceedings — 

General  note,  418 

Appeal  from  United  States  commissioner,  notes,  430,  432,  444 

Complaint  in,  418 

note,  418 
commissioner's  affidavit    (complaint  or  information),  420 
Order   designating  United   States  commissioner   to  try   complaint,  421 

note,  421 
Warrant  of  arrest,  421,  422 

return  on,  422,  423 
Subpoena  by  United  States  commissioner,  423 

Temporary  recognizance  for   appearance  before  commissioner,  425 
Finiings,  judgment  and  order  of  deportation,  by  commissioner,  426,  428 

note,  428 
Order  of  deportation  by  judge  on  appeal,  429 
a — ^Appeal  from  commissioner  to   district  judge — 
petition  for,  436 

note,  430 
aseignment   of   errors    on,   431 
note,  432 
b — ^Appeal  from   commissioners   to   district  court    (See   Appellate   Pro- 
ceedings)— 
assignment  of  errors  on,  432 
citation,  438 

transcrijjt  of  proceedings,  430 
endorsement  and  certificate  of  United  States  commissioner,  441 
certificate  by  United  States  commissioner,  442 
order  affirming  commissioner,  442 
decree  affirming  or  reversing  order  of  deportation,  443 

note,  444 
writ  of  deportation,  446 

note,  447 
writ  of  habeas  corpus   (See  Writs),  451 
return  to,  452 
hearing  on,  454 
recognizance,  454 

order  giving  leave  to  file  reply,  455 
reply  to  writ,  455 
hearing  on  application,  459 

decree  dismissing  application  and  remanding  alien,  459 
order  of  discharge,  460 
order  to  remand,  444 
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Chinese  Deportation  Proceedings — Concluded 

o — Appeal  to  circuit  court  of  appeals  from  district  court  (See  Appellate 
Proceedings) — 
notice  of,  2908 
not?,  2908 
order  allowing,  2908 
motion  for  and  order  allowing,  2909 
assignment  of  errors  on,  2909,  2950 
Under  Immigration  Act  of  1907 — 
warrant  for  arrest,  447 

note,  448 
order  of  deportation,  448 
application  for  writ  of  habeas  corpus,  449 
demurrer  to  application  for  writ,  450 

order  overruling  demurrer  and  commanding  writ  to  issue,  450 
stipulation  making  immigration  records  part  of  petition  for  writ 
of  habeas  corpus,  451 

Chose  in  Action  (See  Citizenship ;  Assignee) — 
Citizenship  of  assignee  of,  35 
note,  35  to  37 

Circuit  Court  of  Appeals  (See  Appellate  Proceedings ;  Writ  of 

Error) — 
Review  of,  in  supreme  court,  2749,  2750,  2752,  2753 
Review  in,  from  district  court,  2749,  2750,  2752,  2755 

Citation  (See  Appellate  Proceedings;  Writ  of  Error) — 

a — In  error  proceedings  from  circuit  court  of  appeals  to  District  court — 
to  defendant  in  error,  2786 

note,  2787 
service  of,  accepted,  2788 
service  of,  affidavit  of,  2788 
note,  2788 
PVom  supreme  court  to  district  court,  to  defendant  in  error,  2813 

note,  2814 
Prom  supreme  court  to  state  court,  2857 

note,  2858 
b — On  appeal  proceedings — 

from  district  court  to  circuit  court  of  appeals,  general  form,  2919 
in  bankruptcy,  2920 

from  district  court  to  supreme  court — 
signed  by  trial  judge,  2983 
signed  by  justice  of  supreme  court,  2984 
note,  2984 
o — On  appeal  from  circuit  court  of  appeals  to  supreme  court,  2996 
note,  2997 
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Citizenship  (See  Bill  in  Equity ;  Allegations)— 

As  ground  for  removal  of  cause  to  federal  courts  (See  Removal)— 
Notice  of  motion  to  dismiss  for  no  diversity  of,  922 
Allegations  of  in  bill  or  petition- 
where  citizen  sues  citizen,  3 

where  plurality  of  plaintiffs  and  of  defendants,  5 
where  citizen  sues  a  firm,  6 
where  firm  sues  a  citizen,  8 
where  firm  sues  a  firm,  8 
where  corporation  sues  corporation,  9 
where  citizen  sues  corporation,  11 

where  citizen  sues  a,  corporation  of  two  or  more  states,  11 
where  corporation  sues  a  citizen,  13 
where  firm  sues  corporation,  13 
where  corporation   sues  a  firm,   13 
where  infant  sues  by  guardian,  14 
where  infant  sues  by  next  friend,  15 
where  insane   person  sues  by  guardian,  16 
where  administrator  sues,  16 
where  foreign  administrator  sues,  17 
where  administrator  de  bonis  non  sues,  19 
where  administrator  is  sued,  20 
where  executor  sues,  20 
where  executor  is  sued,  21 
where  trustee  ■  sues,  21 
where  corporation  as  trustee  sues,  23 
where  trustee  in  bankruptcy  sues,  24 
where  trustee  under  will  sues  executor,  25 
where  some  sue  as  representatives,  26 
where  representative  sues  for  joint  stock  company,  28 
where  representatives  of  a  society   are  sued,  29 
where  representatives  of  a  labor  union  are  sued,  32 
where  national  bank  sues,  33 
where  national  bank  is  sued,  34 
where  assignee  of  chose  in  action  sues,  35 
where  alien  sues,  37 
note,  38,  39,  40 
where  alien  is  sued,  40 
where  alien  corporation  sues,  40 
where  alien  corporation  is  sued,  41 
*        where  citizen  sues  alien  and  citizen,  42 
where  state  sues  state,  42 

note,  43 
where  United  States  sues  a  corporation,  43 

note,  43 
where  United  States  sues  a  state,  44 
where  cori-oration   sues  a  county,  44 
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Citizenship — Concluded 

Of  women,  note,  3 
Distinguished  from  residence,  note,  4 
Venue  of  suit  based  upon,  note,  4 
Alignment  of  parties  to  determine,  note,  5 
Of  partners,  note,  6 
Of  corporation,  note,  9 
Some  insufficient  allegations,  note,  10 
Of  corporation  of  two  or  more  states,  note,  11 
Of  guardian,  note,  14 
Of  infant,  note,  14 
Of  next  friend,  note,  14 
Of  administrator,  or  executor,  note,  17 
Of  foreign  administrator  or  executor,  note,  18 
Of  trustee,  notes,  22,  24,  26 
Of  representatives,  note,  26 

Of  stockholders  in  a  joint  stock  company,  note,  29 
Of  labor  union,  note,  33 
Of  national  bank,  note,  34 

Of  assignee  of  chose  in  action,  note,  85,  36,  37 
Of  alien,  note,  38,  39,  40 

Where  parties  are  numerous  and  diverse,  482 
Of  state  public  service  commission,  483 
Of  municipality,  484 

Allegation  where  both  citizens  and  aliens  are  complainants,  485 
Allegations  where  defendants  are  trustee  in  bankruptcy,  foreign  cor- 
porations and  alien  individual,  486 
Where  United  States  sues  for  Indian  tribes,  487 

Civil  Rights — 

Denial  of  as  ground  for  removal  to  federal  courts  (See  Removal) — 

Claim  (See  Receiver;  Bankruptcy) — 

In  admiralty  proceedings  (See  Admiralty)  — 

In  bankruptcy,  disputed,  petition  to  compromise,  2510 

Against  receivers,  master  commissioner  appointed  to  hear  and  report 

upon,  1234,  1236 
Proof  of  by  one  receiver  against  another,  1237 
Accruing  prior  to  receivership,  order  to  pay,  1238 
Time  to  present,  petition  for  order  to  limit,  1239  . 

Notice  to  creditors  to  prove  before  master,  1241 

Claims  (See  Debt;  Admiralty;  Bankruptcy;  Receiver) — 
In  patent   infringed,  notice  of    (See  Patent  for  Invention),   1599 
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Claims  Against  the  United  States  (See  Court  of  Claims) — 

For  drawback  on  foreign  bottles  and  corks,  2657 

Note  on  court  of  claims,  creation,  jurisdiction,  procedure,  2662  to  2671 

For  depredations  by  Indians,  2671 

Growing  out  of  contract  to  build  lock  and  dam,  2674 

By  mail  carrier  for  pay  lost  by  reduction  in  grade,  2677 

Growing  out  of  contract  to  furnish  envelopes  to  the  United  States,  2680 

note,  2688 
On  contract  to  furnish  machinery  to  Isthmian  canal  commission,  2688 
For  income  taxes  paid  under  protest,  2694 
For    cotton  taken  during  Civil  War — 
petition  by  administrator,  2705 

petition  by  administrator  with  the  will  annexed,  2707 
Proceedings  in  court  of  claims — 

intervening  petition  in,  motion  for  leave  to  file,  2710 

general  traverse,  2711 

general  and  special  demurrer,  2712 

counterclaim,  2713 

note,  2713  • 

request  for  findings,  2714 

by  claimant,  2717,  2722,  2723 
by  defendant,  2731 

amendment   of   pleadings,  note,   2688 
findings  of  fact — 

objections  by  defendant  to  plaintiff's  request,  2731 
mutual  objections,  2734 
motion  to  amend,  2740 
motion  for  new  trial,  2741 
Conclusions  of  law,  2741 

Exceptions,  to  report  of  auditor,  by  claimant,  2742 
Judgment,  2744 

Motion  to  incorporate  into  the  record,  2745 
History  of  proceedings  before  court  of  claims,  2745 
Appeal  to  supreme  court — 
notice  of,  2747 
summary  note,  2747 

Claim  in  Bankruptcy  (See  Bankruptcy  under  both  Claim  and 
Debt). 

Classification  (See  Trade  Marks). 

Clayton  Act  (See  Anti-Trust  Acts) — 
Suit  involving,  review  of — 

in  circuit  court  of  appeals,  2756 
in  Supreme  court,  2756 
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Clerk  (See  Transcript;  Appellate  Proceedings) — 
Of  federal  court — 

teste  for  writs  in  district  court,  231 

teste  for  writs  in,  supreme  court  or  circuit  court  of  appeals   (See 
Subpoena),  235 

direction  endorsed  on  execution  by,  2282 

certificate  to  record  on  removal,  2613 

certificate  to  record  on  appeal  and  cross-appeal,  3209 

certificate  to  transcript  on  appeal,  3226 

certificate    to    transcript    of    record    made    pursuant    to    stipula- 
tions, 3228 

certificate  to  opinion  of  district  court,  3232 

return  to  writ  of  certiorari  for  diminution  of  the  record,  3239 

certificate  under  rule  9  of  supreme  court,  3246 
,    certificate  under  rule  16  of  the  circuit  court  of  appeals,  3247 

return  to  writ  of  error  and  certificate,  3310 

(See   Clerk's   Oral  Forms,  3555  to  3572  and  Clerk's   Printed 
Forms,  35,73  to  3591) 

schedule  of  fees  of,  3578,  3581,  3582 

quarterly  statement  of,  3583 

statement  of  funds  in  custody,  3589 

account  of,  order  approving,  3583 

receipt  by,  for  money  received,  3590 

receipt  to,  for  money  paid  out,  3570 

costs  in  circuit  court  of  appeals,  taxing  by,  3591 

Cloud  (See  Service — By  Publication) — 
Upon  title,  decree  removing,  1010 
Under  Sec.  57,  Judicial  Code,  note,  241 

Collector  of  Customs  (See  Customs  and  Revenue) — 
Report  of,  in  customs  cases,  1512,  1513,  1515 
Appeal  by,  2906 

Collision — 

In  admiralty  proceedings   (See  Admiralty)  — 
report  of  commissioner  on,  2264 
claim  for  loss  of  life  in,  2290 
limitation  of  liability  in,  2301 

note,  2306 

final  decree  in,  2307,  2334 
note,  2311 
appraisement  of  vessel  in,  order  for,  2312 
surrender  of  vessel  to  trustees  in  case  of,  2317 
libel  in  rem  for  damages  due  to,  2084,  2087 
libel  in  rem,  by  insurers  for  loss  paid  due  to,  2102 


INDEX.  3673 

[Reference's  are   to   pages.] 

Collision — Concluded 

In  admiralty  proceedings — Concluded 

libel  in  personam  for  death  due  to,  2133 

petition  to  bring   in    vessel   under   Admiralty   Rule   59,   as   being 
responsible  for,  2171,  2173 
note,  2172 
cross-libel  in  case  of,  2190 

note,  2193,  2194 
answer  by  owner  to  libel  for,  2206 
appeal  from  district  court  to  circuit  court  of  appeals,  assignment 

of  errors  on,  2956,  2961 
cross-appeal,  assignment  of  errors  on,  2958 

Combination  in  Restraint  of  Trade  (See  Federal  Trade  Com- 
mission ;  Sherman  Anti-Trust  Act ;  Clayton  Act) — 
Indictment  under  Sherman  Act,  1948 
Bill  to  enjoin  under  Sherman  Act,  647 

To  permit  one  competitor  to  sell  out  to  another  where  both  have  been 
guilty  of  violating  the  Sherman  Act,  660 

Commencement  of  Actions  (See  Citizenship;  Bill  in  Equity). 

Commerce  (See  Interstate  Commerce  Commission) — 
Act  to  regulate — 

Cummins  amendment  to,  3108 
section  16  of,  127 

Commission  (See  Public  Service  Commission;  Interstate  Com- 
merce Commission) — 

State  railway,  answer  denying  jurisdiction  to  enjoin,  892 
Proceedings  against  order  of,  under  Judicial  Code,  Sec.  266,  1450,  1452, 
1454,  1456,  1458,  1460 
note,  1460  to  1463 

Commissioner  of  United  States    (See  Criminal  Proceedings; 
Chinese  Deportation) — 
Note  on  duties  of,  1845 
Complaint  before,  1845 
Warrant  issued  by,  1846 
Temporary  recognizance  before,   1847 
Justification  of  surety  on  bond,  before,  1848 
Release  of  surety,  before,  1S40 

Final  recognizance  before,  for  appeiirance  before  district  court,  1849 
Temporary  mittimus  by,  before  examination,  1850 
Final  mittimus  by,  1850 
return  on,  1851 


3674  INDEX. 

[References  are   to   pages.] 

Commissioner  of  United  States — Concluded 

Recognizance  of  witness,  before,  1852 

Subpoena  for  witnesses,  before,  1853 

AflfidaVit  of  attendance  of  witness,  before,  1853 

Order  by,  to  pay  witness,  1854 

Transcript  by,  1854 

Search  warrant,  affidavit  for  violation  of  internal  revenue,  1856 

Search  warrant,  in  internal  revenue  cases,  1856 

Affidavit  for  search  warrant  for  counterfeiting,  1857 

Search  warrant  for  counterfeiting,  1858 

Af&davit  for  search  warrant  under  National  Prohibition  Act,  l858a 

note;  1858a 
Search  warrant  under  National  Prohibition  Act,  1858f 
Ee  poor  convict — 

application  for  discharge,  1850 

mandate  to  jailer  to  produce  prisoner,  1859 

oath  of,  1860 

certificate  for  discharge  of,  1861 
Ee  extradition  to  foreign  country — 

complaint  for  warrant  on,  1862 
note,  1863 

final  commitment  for,  1864 

proceedings  on,  certificate  for,  1865 

complaint  for  warrant  under  E.  S.,  Sec.  1014,  1866 

warrant  for  arrest  of  fugitive  under  R.  S.  Sec.  1014,  1867 
note,  1868 

bench  warrant  for  removal  under  E.  S.,  Sec.  1014,  1869 
note,  1870 
Fee  bill  of,  1870 
Affidavit  to  account  of,  1872 
Account  of,  order  approving,  1872 
Certificate  to  account  of,  1873 
Witnesses  before,  pay  roll  of,  1873 

(For    functions    in    connection    with    admiralty    proceedings,    see 
Admiralty,  pages  2260  and  2262  to  2276) 

Commissioner — 

To  partition,  1015 

Report  by,  on  intervention,  1291 

Decree  confirming  report  on  intervention   (See  Master),  1293 

To  assess  damages  in  condemnation  proceedings,  404 

Report  of,  in  condemnation  proceedings,  406 

Dedimus  potestatem,  469 

Return  on  dedimus  potestatem,  470 

Consent  order  to  appoint  to  take  deposition,  473 

Commissioner  of  Patents  (See  Patent  Office) — 

Notice  by,  of  revocation  of  power  of  attonjey,  3463 
of  acceptance  of  power  of  attorney,  3463 
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Commissioner  of  Patents — Concluded 
Appeal  to,  from  examiner-in-chief — 

in  ex  parte  cases,  3506 

in  interference  case,  3506 

from  principal  examiner,  3507 
Behearing  before,  petition  for,  3520 
Appeal  from,  notice  of,  3523 

Commitment  (See  Criminal  Proceedings) — 
After  affirmance  by  appellate  court,  2034 
Order  of,  for  contempt  of  court,  1501,  1504,  1506 
Temporary,  for  contempt  of  court,  1507 
Final,  for  contempt  of  court,  1508 
Temporary  mittimus  by  commissioner,  1850 
Final  mittimus,  1851 
Eeturn  on  final  mittimus,  1851 
Final,  of  fugitive  from  justice,  1864 
Temporary  mittimus  after  indictment,  20O7 
Order  of  referee  recommending  commitment  of  bankrupt  for  contempt 

in  not  paying  over  assets,  2517 
Order  committing  bankrupt  for  contempt,  2716 
Order  committing  agent  of  bankrupt  for  contempt,  2518 
Commitment  for  contempt,  2518 

Compensation  (See  Condemnation  Proceedings). 

Competition  (See  Federal  Trade  Commission ;  Sherman  Anti- 
Trust  Act ;  Clayton  Act) . 

Complaint  (See  Petitions;  Declarations;  Bill  in  Equity). 

Composition — 

In  bankruptcy  proceedings  (See  Bankruptcy)  — 

Compromise    (See  Bankruptcy — Composition  with   Creditors; 
Receiver) — 
Claims,  petition  by  receiver  for  authority  to,  1233 

Comptroller  of  Currency — 

Order  by,  to  receiver  of  national  bank  to  appeal,  288!) 

Conclusions  of  Law  (See  Bill  in  Equity ;  Claims  Against  United 
States;  Findings  of  Fact;  Judgment) — 
In  decree  granting  injunction,  1040 
In  suit  in  court  of  claims,  2741 
Judgment  on,  281 
By  federal  trade  commission,  1838 
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Condemnation,  Proceedings — 

Note,  375 

By  telegraph  company  of  railway  right  of  way,  note,  382 

Verdict  for  damages,  415 

Judgment  in,  289,  404 

Judgment  where  jury  waived,  408 

note,  411 
Judgment  of  no  damages,  414 

note,  415 
Petition,  to  condemn  land  for  government  light  house,  369 
Petition  by  United  States   to  condemn  for  public   building,'  372 

note,  375 
Petition  by  telegraph  company  against  railway  company,  under  state 

statute  of  Eminent  Domain,  376 
Petition  by  telegraph  company  against  railway  company,  where   al- 
ready occupying  under  a  contract  about  to  expire,  382 
Answer     and  claim  for  damages  in,  388,  390,  393 
Answer  to  petition  under  state  statute  conferring  eminent  domain,  397 

note,  403 
Eeply  to  answer,  403 

Assessment  of  damages,  order  appointing  comniissioners  for,  404 
Report  by  commissioners  of  damages,  406 
Order  to  empanel  jury  to  assess  damages,  411 
Order  empaneling  jury,  412 
Writ  to  conduct  jury  for  view,  413 

return  thereto,  413 

Confirmation — 

Of  master's  sale,  1073,  1090 

Of  receivers  and  continuation  in  office,  122Q 

Of  master  commissioner's  report  on  intervention,  1293 

Order  nisi  coniirming  sale  by  master,  1359 

Of  sale,  1359,  1369 

Confiscation  (See  National  Prohibition  Act;  Pure  Pood  Laws). 

Conformity  Act  (R.  S.,  Sec.  914) — 55,  56,  178,  462 
Opposition  to — 
note,  224 

voiced  in  "Shelton's  Spirit  of  the  Courts,"  note,  224 
Does  not  apply  to  testimony  of  juror  to  prove  misconduct  of  jury, 

note,  316 
Has  no  application  to  depositions  under  R.  S.  U.  S.,  Sec.  863,  462 
Application  to  seizure  of  copies  of  infringing  work's,  note,  1718 

Consolidation — 

Of  suits,  entry  of,  974 

Conspiracy  (See  Patents  of  Invention) — 

To  infringe  patent,  allegation  of,  1585 
To  defraud  United  States,  1908 
Indictment  under  R.  S.,  Sec.  37,  1961,  1996 
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Constitution  of  United  States — 

Article  III,  See.  11,  jurisdiction  of  gupreme  court,  3329 
Article  I,  Sec.  8,  CI.  3,  power  to  regulate  commerce,  3391,  3458 
Fourteenth  amendment,  due  process,  3458 
Article  I,  Sec.  10,  3458 

Consul — 

Suit  by,  in  supreme  court,  3329 
note,  3329 

Contempt  of  Courts  (See  Bankrupt) — 
Petition  for  attachment  for,  1487 

note,  1488 
Petition  by  receiver  for,  1489 
Attachment  for,  notice  of  motion  for,  1482 
Writ  of  attachment  for,  324 
Motion  to  commit  for,  1493 
Motion  for  rule  to  show  cause  for  violation  of  injunction,  1493 

note,  1494 
Order  for  arrest  for,  1494 
Order  granting  motion  for,  1495 
Rule  to  show  cause  in,  1495 

note,  1495 
Keturn  on  rule  to  show  cause,  1496 
Order  fixing  day  for  hearing,  1496 
Order  to  continue  hearing  on,  1497 
Violating  injunction,  order  adjudging  guilty  for,   1497,  1490 

note,  1498 
Order  fining  defendant  for,  1499 

note,  1500 
Entry  of  distribution  of  money  paid  in,  1500 
Order  of  commitment  for,  1501,  1504,  1506 
Power  of  court  of  equity  over,  note,  1504 
Temporary  commitment  of  person  arrested  for,  1507 
Final  commitment  for,  1508 
Review  of  order  of  commitment,  2761 
In  bankruptcy  proceedings — 

motion  for  rule  on  bankrupt  to  show  cause  in,  2511 

affidavit  to,  2512 

rule  to  show  cause  in,  2512 
answer  to,  2513 
additional  evidence  on,  order  to  take,  2515 

order  on  finding  of  guilty,  2516 

commitment  for — 
order  of,  2516 
referee's  order  recommending,  2517 
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Contempt  of  Courts— Concluded 

la  bankruptcy  proceedings — CJoncluded 
commitment  for — Concluded 
of  bankrupt's  agent,  2518 
purging  from,  order,  2519 
insanity  as  defense  in,  2549 

Contract   (See  Claims  Against  United  States;  Snits  at  Law; 
Petitions;  Answer) — 
Breach  of,  as  defense,  194 
Suit  for  breach  of,  counterclaim  in,  191 
Of  sale,  breach  of,  139 
Injunction  against  violation  of,  1423 
Suits  growing  out  of,  with  United  States  government — 

to  build  lock  in  navigable  river,  and  dam,  2674 

for  mail  carrier's  pay,  lost  by  reduction  in  grade,  2677 

to  supply  envelopes,  2680 

to  furnish  machinery  for  isthmian  canal  commission,  2688 

Contributory  Infringement  (See  Patent  for  Invention). 

Contributory  Negligence  (See  Negligence). 

Convict  (See  Poor  Convict). 

Copyright  (See  Patent  for  Inventions  for  similar  forms) — 
Infringement,  prayer  for  accounting  and  damages,  494 
Bill  for  infringement  of,  answer  to,  854 
Motion  to  dismiss  bill  for  infringement  of,  953 
Forms,  injunction  against  use  of,  1426 
Infringement  of — 

bill  for,  1691 

note,  1699 

book  by  advertising  matter,  1700 

print,  1706 

several  prints,  by  advertising,  1710 
note,  1716 

writ  of  seizure  for,  1717 
note,  1718 

final  decree  in  suit  for,  1719 

Corporation  (See  Citizenship) — 
Citizenship  of — 

note,  9 

allegation  of,  11,  13 
Citizenship  of  consolidated,  note,  12 
Domicile  of,  note,  10 
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Corporation — Concluded 

Alien,  suit  by,  40 

note,  41 
Alien,  suit  against,  41 

note,  41 
United  States  suing  corporation,  43 

note,  43 
Sues  a  county,  44 
Stockholder's  suit  against  corporation  and  officers,  537 

note,  543 
Creditor's  bill  against  corporation  and  stockholders,  544 
Defense  of  formation  of  corporation  to  seek  federal  jurisdiction,  902 
Answer  and  cross-petition  of  holders  of  bonds  of  corporation  in  hands 

of  receiver,  905 
Order  appointing  receiver  for  manufacturing  corporation,  1178 
Ancillary  bill,  where  receivers  of  manufacturing  company  appointed 

by  state  court,  1321 
Ancillary  order  of  sale  to  manufacturing  company,  1342 
Muncipal  corporation  an  infringer  of  patent,  1571 
Proof  of  debt  due  a  corporation,  in  bankruptcy,  2440 
Petition  for  removal  where  corporation  defendant,  2572 
Statement  for  corporation  in  trade  mark  application.  3538 
Declaration  for  corporation  in  trade  mark  application,  3539 
Statement  for  corporation  in  application  for  print,  3550 
Application  by  corporation  for  registration  of  libel,  3553 
Defendant  with  partnership  for  pergonal  injury,  137 
Verification  of  bill  by  officer  of,  64,  518 

note,  519 
Prayer  for  receiver  for,  1137 

note,  1142 
Formed  for  purpose  of  federal  suit,  allegation  in  answer,  902 

Costs  (See  Bond) — 
Bond  for,  236-,  938 

surety  on,  notice  to,  236 
Affidavit  by  poor  person  concerning,  237 
Taxation  of,  notice  of,  326 
Motion  to  retax,  994 
Bill  of,- 327,  994,  1638 

Motion  for  additional  security  for,  937,  1637 
In  bankruptcy,  order  for,  2495 

Connsel — 

Order  associating,  938 

Counselor — 

Distinguished  from  solicitor,  note,  769 
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Counterclaim  (See  Cross-Bill ;  Answer  in  Equity — Set-Off ;  De- 
fenses)— 

Defense  to  counterclaim  of  another  action   pending,   ini 
In  suit  for  breach  of  contract,  191 
And  cross-bill,  867 

note  on  cross-bill  and  Equity  Rule  30 — 870  to  876 
'    By  United  States  for  taxes,  in  suit  in  court  of  claims,  2713 

County  (See  Citizenship;  Taxes;  Order) — 
'   Jurisdiction  of  suit  against,  note,  9 
Allegation  of  citizenship  of,  in  suit,  44 

Special  tax  collector  in,  appointed  by  United  States  court,  protection 
of,  359 

Court  of  Claims — 

Creation,   jurisdiction,    procedure,    note    (See    Claims    against    United. 
States),  2662  to  2671 

Court  of  Customs  Appeals  (See  Customs  and  Revenue). 

Court  Snles — 

Circuit  court  of  appeals — 

rule   l^-6th   circuit,   note,  769 
4—3207,  3226 
7—769 
10— note,  334 

11—2791,   2792,   2796,   2798,   2800,   2899,   2900,   2922 
13—2782 

14—2778,   2787,  3225,   3239 
16—3244,   3247 
18—3238,   3239 
23—3306 

24— par.  4—2767,  2790 

32—3257 

35—2784 

Court  of  customs  appeals — 

rule  3— 153;p 

5—1532 

•      6—1536 

15—1535 

Supreme  court — 

rule  4 — note,  334 

8—2809,  2814,  2827,  2858,  3207,  3216,  3225 
0—2827,  3224,  3246 
2i_secs.  2  and  4—2792,  2796,  2899 
24—3225,  3257 
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Court  Kules — Concluded 
Supreme  court — Concluded 
Rule  26—3133,  3137 
28—3257 
32—2811,  3096 

35—2803,   2815,  2899,   2986,   2999 
36—2784,  2803,  2807,  2809 
37—3013,  3015,  3016,  3141 
39—3257 

Covenant — 

Verdicts   in   action  of,  3567,  3568 

Creditor's  Bills  (See  Eeceiver) — 
Note,  533 
For  receiver,  528 
Against  corporation  and  stockholders  to  enforce  statutory  liability,  544 

Creditors  in  Bankruptcy  (See  Bankruptcy) — 

Petition  for   adjudication,  2368 
note,  2369 
affidavit  to,  by  attorney,  2371 

note,  2373 
show  cause   order   on,  2373 
•ubpoena  to  alleged  bankrupt,  2374 

note,  2374 
denial  of,  2375 

note,  2376 
order  for  trial  by  jury  of,  2376 

note,  2376 
answer   to,   2377 

petition  of,  to  be  made  party,  2430 
order  permitting  to  join,  2384 
warrant  on,  2385 

note,  2386 
bond  on,  2386 

bond  of  creditor  to  marshal  on,  2387 
Meeting  of — 

notice  of  first,  2410 

note,   2410 
proof  of,  2411 

list  of  debts  proved  at  first,  2413 
preliminary  valuation-  of  secured  claim  at  firat,  2414a 
record  of  proceedings  a,t,  2414,  2425 
appointment  of  trustee  by  creditors,  2417 

ote,  2417 
ftnal,  notice  of,  2491,  2496 
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Creditors  in  Bankruptcy — Concluded 

Gomposition  with  (See  Composition)  — 

petition  by  bankrupt  for  meeting  of  creditors  to  consider,  2503 

note,  2503 
order  for  meeting,  2504 
notice  to  creditors  of  meeting,  2505 
referee's  report  on,  2505 
record  of  proceedings  on>  2600 

referee's  certifica.te  to,  2501 
application  for  confirmation  of,  2506 

note,  2507 
order  for  hearing  oru  petitiom  to  oonfirm,  2508 
order  confirming,  2509 

note,  2509 
order  of  distribution,  on,  2510 
Order  declaring  dividend  and  directing  payment  to,  2490 
Pinal  order  of  distribution  to,  2489a 
Letter  of  attorney  in  fact  to  represent  creditor — 
general,  2414b 
note,  2415 
special,  2416 

Crimes  (See  Criminal  Proceedings). 

Criminal    Proceedings     (See    Penal     Code;    United    States 
Statutes) — 
Before    United    States    commissioner    (See    Commissioner    of    United 

States) 
Indictment — 

writ  of  venire  for  grand  jury,  1875 
oath  of  foreman  of,  1876 
oath  of  grand  jurors,  1876 
general  form  of,  1877 

note,  1877 
special  cases  of — 

misapplication  of  funds  by  national  bank  officer,  1878 
embezzlement  by  national  bank  officer,  1880 

note,  1891 
fraudulent  use  of  mails,  1891,  1896 

note,  1895 
lottery  circulars  in  mails,   1900 
libelous  postal  cards,  1902 
obscene  matter,  taking  from   mails,   1904 

mailing   obscene   matter,   1905 
blackmailing   schemes,   1906 
conspiracy  to  defraud  the  United  States,  1908 
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Criminal  Proceedings — Continued 

Indictment — Concluded 

special  cases  of — Concluded' 
robbing  post  office,  1909 
taking  letter  from  mails,  1911 
embezzlement  of  letters,  1913 
embezzlement  of  postal  funds,  1915 
stealing  personal  property  of  United  States,  1916 
false  personation,  1917 
false  personation  of  officers,  1919 
false  claim  of  pension,  1922 
demanding  illegal  fees  of  a  pensioner,  1925 
forgery,  general,  1927 

forging  indorsement  on  money  order,  1928 
perjury,  1929 
subornation  of  perjury,  1934 

note,  1939 
making  counterfeit  coin,  1939 
concealing  bankrupt's  property,  1941,  1943 

note,  1947 
agreement  violating  Sherman  Law,  1948 
passing  counterfeit  money,  1950 
violation  of  oleomargerine  law,  1955 
violation  of  Harrison  Niarcotic  Act,  1961,  1973 

note,  1980 
violation  of  Mann  White  Slave  Act,  1981,  1986 
note,  1992 

of  section  2  of  said  Act,  1992a 
of  section  4  of  said  Act,  1992a, 
violation  of  Meat  Inspection  Act,  1997 

note,  2002 
violation  of  Chinese  Exclusion  and  Immigration  Acts,  2002 

note,  2005 
violation  of  National  Motor  Vehicle  Theft  Act,  2005a 
violation  of  National  Prohibition  Act  by — 

having  intoxicating  liquor  in  possession,  2005c 
keeping  and  maintaining  a  building,  2005d 
conspiracy  to  violate,  2005e 

manufacturing  intoxicating  liquor  and  having  in  posses- 
sion distilling  apparatus,  2005g 
dealing  in  liquor  and  conspiracy  to  deal  therein,  20051 
conspiracy   to   erase,   substitute,   alter   and  forge  names 
on  permits  to  purchase  liquori  2005m 
for  peonage,  1995,  1996 

mote,  1996 
falsifying  records,  1993 
order  to  file,  1960 
Information — 

for  retaining  pensioner's  certificate,  1951 
for  violating  alien  contract  labor  law,  1962 
for  transporting  liquor  under  National  Prohibition  Act,  2005b 
After  indictment,  proceedings — 
capias  ad  respondendum,  2006 
recognizance,  2006 
temporary  mittimus,  2007 
order  to  remove  to  jail  to  await  trial,  2008 
motion  to  quash  indictment,  2009,  2010 
note,  2010 
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Criminal  Proceedings — Continued 

After  indictment,  proceedings — Concluded 
demurrer  to  indictment,  2010,'  2020 

joinder  in,  2021 
order  sustaining  demurrer,  2012 
plea  of  not  guilty  and  fixing  bail,  2012 
bond,  calling  bondsmen  to  forfeit,  2013 
scire  facias  on  recognizance,  2013 
nolle,  order  to,  2014 
plea  of  misnomer,  2015 

verification  of,  2015 
replication  to,  2016 
special  plea,  2016 

replication  to,   2016 
plea  of  former  jeopardy,  conviction,  2017 

acquittal,  2018 
by  trial  before   commissioner,  2019 
motion  to  quasli,  for  once  in  jeopardy,  2019 

notice  of  request  to  withdraw  plea  of  not  guilty  and  to  demur,  2020 
plea  in  abatement  to  indictment,  2021 
demurrer  to  plea  in  bar  to  indictment,  2023 

joinder,  2024 
plea  "nolo  contendere,"  2024 

note,  2024 
habeas   corpus   ad   testificandum — 

petition   for   writ   of,   2025 

writ  of,  2026 
venire,  for  additional  jurors,  special  officer  to  serve,  motion  for, 

2027 
demurrer  to  evidence,  2027 

note,  2027 
jury,  instruction  to  return  for  further  consideration,  2027 
Verdict — 

guilty,  as  charged,  2028 
guilty  only  on  some  counts,  2028 
not  guilty,  2028 
Motion  for  new  trial,  2030 
Judgment — 

motion  to  arrest,  2028,  2029 

and  sentence,  2031 

portion   of,   directing   destruction   of   gambling   devices,   2032 

and  sentence  of  death,  2035 

of  fine,  entry   of   distribution  upon  payment,  2033 

final  commitment,  2034 

commitment  after  affirmance  by  appellate  court,  2034 
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Criminal  Proceedings — Concluded 

Habeas  corpus — 
writ  of,  2040 
petition  for,  2037 

note,  2039 

aflBdavit  to,  2039 

finding  of  court  on,  2040 
discharge  of   prisoner   ordered,  2041 
application  for,  where  immigration  act   involved,  2041 

note,  2043 
return  to,  2043 

denial  to  return  to  writ  of,  2048 
Jailer,  motion  for  rule  on  to  show  cause,  where  prisoner  escaped,  2051 
order  granting,  2051 
rule  to  show  cause,  2052 

answer  of  jailer  to,  2052 

entry  discharging  jailer,  2053 

Cross-Appeal  (See  Appellate  Proceedings) — 

Petition  and  order  allowing,  28S7 
Cross-bond  on,  waived,  28S8 
Order  allowing,  2013 
Petition  for,  by  plaintiff,  2914 

Cross-Bill  (See  Counterclaim;  Bill  in  Equity;  Intervention) — 

abolished  by  Equity  Rules,  note,  i'29 

And  counterclaim,  note,  870 

In  answer,  867 

Petition  in  intervention,  considered  as,  907,  908 

note,  916 
Prayer  to  make  answer  a,  893 

Cross-Libel  (See  Admiralty). 

Cross-Petition  (See  Counterclaim;  Bill  in  Equity) — 

Leave  to  intervene  and  file  answer  and,  998 
In  answer,  905 

Customs  Appeals — 

Court   of    (See   Customs  and  Revenue) — 
review  in,  2749,  2756 
review  of,  2756 

Customs  and  Revenue — 

Protest  against  assessment,  1509,  1510,  1511 
note,  1509 

report   of   collector  on,   1512,   1513,   1515 
note;  1513 
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Customs  and  Revenue — Concluded 

Answer  to,  1514 

Stipulation  by  counsel  as  to  official  samples,   1516 
Motion  to  dismiss  before  general  board,  1517 
Testimony  in  cases  involving — 

notice  of  motion  for  commission  to  take  abroad,  1519 
affidavit   supporting,   1520 
affidavit    of    attorney    supporting,    1520 
supplemental   affidavit    supporting,    1521 
commission  to  take  foreign  depositions,  1522 

note,  1523 
directions  for  executing,  1526 
interrogatories  for  depositions,  1523 
cross  interrogatories,  1525 
Appeal  to  court  of  customs  appeals — 
petition  by  importer,  1528 

note,  1530 
petition  by   secretary  of  the   treasury,   1531 

note,   1532 
assignment  of   errors,   1533 

note,   1534 
bond  on,  1534 

notice  of  appearance  on,  1535 
extension  of  time  for,  1535 
mandate  on,  1536 

return  of  board  to,   1537,  1538 
notes,  1538,  153!) 
motion  to  stay,  1551 
order  staying,  1552 
judgment  reversing  board,  1539 
order  affirming  board,  1551 
Appeal  to  supreme  court  by  certiorari — 

certificate  of  attorney  general  of  United  States,  1552 
petition  for  writ,   1553 
judgment  of  supreme'  court  on,  1554 
affirmance   on,   1555 

affirmance  in  part,  reversal  in   part,  on,  1556 
Seizure  of  goods — 

information  for,  1541 

libel  of  information,  1542,  1547 

note,  1546 
writ  of,  1549 
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Damages  (See  Suits  at  Law;  Declaration;  Petition;  Answer; 
Condemnation  Proceedings;  Admiralty). 

De  Bene  Esse  (See  Depositions). 

Debt,  Action  of — 

Verdicts   in    (See   Jury;    Verdict),   3467 

Debt  (or  Claim)  (See  Bankruptcy;  Receiver) — 
In  bankruptcy  proceedings — 
secured — 

proof   of,   2435,  2438 
note,  2436 

proof   of   by   agent,   2443 

creditor's   objection  to,  2436 
unsecured — 

proof   of,   2432 
note,  2433 

to  corporation,  2440 

to  partnership,  2441 

proof  by  agent  or  attorney,  2442 
lost,  in  form  of  bill  or  note,  affidavit  to  prove,  2444 
order  for  allowance  of,  2445,  2446 
order  for  disallowance  of,  2446 
allowance  of  attorney's   fee,   2447,  2443 

note,  2447 
petition  for  expunging  claim  where  preference  not  returned,  2449 

waiver   of  notice   of,  2450 

order  on,  2452,  2454 
note,  2455 
reduction  of,  order  for,  2453 
liquidation   of,  petition   for,  2484 
motion   to   dismiss,   2487 
list  of,  recorded  by  referee,  2492 

order  to  surrender  preference  before  being  allowed  to  prove 
claims    (See  Composition  with   Creditors),  2451 
petition  to  review  order  allowing  claim,  2523 

note,  2525 
petition  to  review  order  disallowing  claim,  2528 
petition   to   review   order   on   claims,   2530 
certificate   of  referee  to  judge  on  allowance   of  claims,  2536 
certificate   of   referee   on   review   of   order   allowing   secured  claim, 

2539 
order  reversing  order  of  referee   disallowing  claim,  2544 
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Debt  or  Claim — Concluded 

Claim  in  oondemnation  proceedings  (See  Condemnation  Proceedings), 

388,  390,  393 
Order  appointing  master  to  hear  and  report  on  certain  claims,  1102, 

1234,  1236 
Master's  report,  1119,  1122 
Petition  of  receiver  to  compromise  claims,  1233 
Order  to  pay  claims,  1238 

Petition  for  order  limiting  time  to  present  claims,  1239 
Proof  of  claim  by  one  receiver  against  another,  1237 
Notice  to  creditors  to  prove  claims,  1241 

(See  Admiralty;  Patent  Office;  Claims  against  the  United  States) 

Declaration  (See  Trade  Marks). 

Declarations  (See  Petitions;  Complaint;  Bill  in  Equity;  Suits 
at  Law) — 
In  suits  at  law,  note,  55 
Conformity  act  relating  to  pleadings,  55 

note,  55,  56 
Against  railway  company  for   damages  by  collision,  57 
In  tort,  for  carrier's  negligence.  (Mass.),  65 
By  minor  by  next  friend,  for  personal  injury,  69 
On  accident  insurance  policy,  70 
On  fire  insurance  policy,  80,  81 
For  defamation  by  calling  white  man  a  negro,  92 
In  replevin,  for  lumber  cut  on  land  claimed  by  both  parties,  98 
In  ejectment,  101 
In  trespass  and  ejectment,  102 

Against   assignee   of   shares   for  assessment   thereon,   118 
In  trepass  by  minor  by  next  friend,  121 
In  assumpsit  for  goods  sold  and  delivered,  135 
For  violation   of   Safety  Appliance  Act,  142,  144 
By  state  on  indemnifying  bond  in   injunction   suit,"  153 
For  violation  of  Federal  Employer's   Liability  Act,   157 
Plea  to  declaration  on  policy  for  accident  insurance,  2t.v, 
For  infringement  of  patent,  1684 

note,  1686 

verification  of,  1686 
For   infringement  of   registered   trade  mark,   1797 

Decree  (See  Injunction;  Judgment) — 
In  patent  suit — 

pro  confesso,  1655 

order  for  decree   pro   confesso,  1655 
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Decree — Continued 

In  patent  suit — Concluded 

motion  to  Bet  aside  decree  pro  confesso,  1656 

dismissing  bill,  1656 

interlocutory,  sustaining  patent,  1657 

interlocutory,  sustaining  patent  and  declaring  infringement,  1659 

return  of  service  on  interlocutory  decree,  1661 

on  defense   of   license   and  counterclaim,   1662 
order  amending,  1663 

sustaining  certain  claims,  declaring  certain  claims   void,  1664 

final,  for  plaintiff,  1674,  1675 

on  mandate  from  circuit  court  of  appeals,  1678 

supplemental,  o^der   for,   1679 

supplemental  decree  after  mandate,  1680 
In  trade  mark  suit — 

interlocutory,   1776 

final,  1778,  1780 

to   compel  renewal  of  registration,   1797 
Bill  to  suspend,  824 

Bill  to  set  aside  decree  obtained  by  fraud,  826 
Motion  to  entei   nunc  pro  tunc,  989 
Motion  to  rectify,  989 
Pro  confesso,  939 

note,  940 

order  to  take,  938 

consent  to  take,  939 

motion  to  vacate,  940 

order  vacating,  940 
Informal  in  open  court  dismissing  bill,  958 
Motion  for,  on  mandate,  990 
Final  decree  dismissing  bill,  lOOJ 
Dismissing  bill  without  prejudice,   1002 
Dismissing  bill  with  prejudice,  1002 
Of  dismissal,  1003 

Dismissing  parties  before  hearing,  1004 

For  amount  due  under  a  contract  and  creating  a  lien  therefor,  1006 
Vesting  title  subject  to  easement,  and  enjoining,  1009 
Canceling  release  from  liability  for  personal  injury,  1009 
Removing  cloud  upon  title,  1010 
Rescinding  contract  for  fraud,  1019 
For  specific  performance,  1021 
Entry  reversing  decree,  1022 
Appointing  special  master,  1023 
With  order  on  receiver  to  pay  over,  1023 
Enjoining  transfer  of  title  to  patents,  1024 
For  property  under  will,  1027 
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Decree — Concluded 

On  bill  of  interpleader,  1028 

On  stockholder's  petitions,  1030 

In  stockholder's  suit  against  building  and  loan  association,  1033 

Dissolving  restraining  order  and  refusing  leave  to  intervene,  1036 

With  lien  and  order  of  sale,  1038 

Interlocutory,  granting  injunction  and  appointing  master,  1039 

For  injunction,  embodying  findings  of  fact  and  conclusions  of  law,  1040 

Interlocutory,  1043 

Final,  in  copyright  infringement,  1045 

Final,  in  copyright  case,  1719 

Final,  where  trustee  sues  for  mortgage  bondholders,  1047 

Of  foreclosure  of  railroad  mortgage,  1054 

Confirming  master's  sale,  1073 

Ordering  property  to  be  conveyed,  1073 

Quieting  title,  1085 

Subjecting  absent  defendant's  property  to  judgment,  1087 

Awarding   perpetual   injunction   restraining   municipality   from   inter- 
fering with  telephone  company,  1088 

Confirming  sale,  1090 

On  master's  report,  1131 

Final  on  master's  report,  1132 

Confirming  master's  report  on  intervention,  1293 

Taking  ancillary  jurisdiction,  1331 

Ancillary,  1342 

Denying  motion  to  set  aside  judipial  sale,  1359 

Confirming  judicial  sale,  1369 

Granting  preliminary  injunction,  1411 

Denying  injunction  under  Sherman  Act,  1414 

Denying  motion  to  vacate  preliminary  injunction,  1423 

Enjoining  carrying  on  a  business,  1423 

Enjoining  disclosures  of  secret   processes,   1428 

Enjoining  state  court  judgment    (See  Admiralty),  1434 

Final,  making  preliminary  injunction  perpetual,  1449 

Confirming  order  in  bankruptcy,  2545 

On  petition  to  review  order  in  bankruptcy,  2547 

On  appeal — 

aflHrming  or  reversing  and  remanding,  3250 

annulling  former  decree  and  revoking  mandate,  3250 

where  court  has  no  jurisdiction,  3251 

of  dismissal  framed  to  prevent  prejudice,  3252 

reversing  decree  granting  injunction  with  directions  to  dismiss,  3252 

by  trial  court  on  mandate,  3264,  3266,  3267,  3270,  3271 

Dedimus  Potestatem  (See  Deposition). 
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Default  (See  Pro  Confesso)— 

In  admiralty,  of  libelant,  2256 

Defendant  (See  Service ;  Publication ;  Subpoena ;  Citizenship) — 
Bill  to  subject  property  of  absent  defendant  to  a  judgment,  731 

note,  733 

decree  accordingly,  1087 
Motion  for  personal  service  on  absent,  929 
Solicitor's  affidavit  concerning  absent,  930 
Order  authorizing  service  on  absent,  931 

note,  932 
Order  making  new  parties,  931 
Motion  to  dismiss  for  non  joinder  of,  935 
Order  making  party,  996 
Order,  nunc  pro  tunc,  admitting,  997 
Order  overruling  motion  to   strike  joint  answer,  998 
Decree  dismissing   parties,   1004 
Stating  citizenship  of    (See  Citizenship) — 
Appearance  by,  in  person,  246 
Verdict  against  two  or  more  jointly,  275 
Verdict  for,  275 
Judgment  for,  287 

Election  to  stand  on  answer  after  demurrer  allowed,  278 
Reservation   of   rights  by,   where   instructions   requested,   in   case   of 

equitable  defense,  292 
Motion  for  new  trial  by,  306 

Defenses  (See  Plea;  Demurrer;  Answer;  Negligence;  Patents 

for  Invention) — 
Another  action  pending,  191 
To  counterclaim,  another  action  pending,  191 
Of  breach  of  contract,  194 
Of  tender,  195 
Res  adjudicata,  196 
Equitable,  in  law  action  (Judicial  Code,  Sec.  274b),  198,  2759 

note,  200 
Notice  of  set-off,  201 

By  railroad  in  suit  by  engineer  for  personal  injury,  202 
In  suit   on   accident  insurance   policy,  204 
Disclaimer,  in  ejectment  suit,  211 
By  railroad,  in  personal  injury  suit,  general  denial  and  contributory 

negligence,  213 
By  railroad,  in   suit  setting  up  engineer's  negligence,  214 
By  transportation  company  in  suit  for  taxes,  of  taxation  in  another 

state,  not  due  process,  burden  on  interstate  commerce,  216 
Of  res  adjudicata,  918 
In  point  of  law  in  equity  suit,  motion  to  hear  separately,  928 


3692.  INDEX. 

[References  are  to  pages.] 

Demurrer — 

In  equity — 

abolished,  838 

note,  863 
At  law — 

order   overruling,  276 

order   sustaining,  277 

order   overruling   for   failure   to   prosecute,   278 

allowance   of,   election   to   stand   on   answer,   278 

to  pleas,  order  sustaining,  278 

order  sustaining,  and  judgment,  288 

to  petition  for  writ  of  habeas  corpus  in  alien  deportation  case,  450 

order  overruling,  450 
for  want  of  jurisdiction,  177 

note,  177 
general,   180, 

to   declaration   for   damages   for   personal   injury,   180 
on  ground  that  action  should  be  brought  under  maritime  law,  182 
general  and  special,  183 
to  plea,  184 
to  answer,  184 

general,  to  amended  answer,  185 
and  replication,  229 
order  overruling,  276,  277,  278 
order  sustaining,  276,  288 
In  criminal   procedure    (See  Criminal  Proceedings) — 
to  indictment — 

order  sustaining,  2012 
to  indictment  or  information,  2020 
joinder  in,  2021 
to  evidence,  2027 

note,  2027 
to  plea  in  bar,  2023 

joinder  in  2024 

Depositions  (See  Motion;  Evidence ;  Witnesses ;  Testimony) — 
Note,  461 

Note  on  Equity  Rule  47—685 
Notice  of,  de  bene  esse,  461 
Subpoena  of  witness  for,  463 
Caption  of,  463  ^ 

Certificate  at  close  of,  de  bene  ease,  464 

note,  465 
Letters  rogatory,  465,  466 

note,  466 
Order  for  dedimus  potestatem.,  467 
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Depositions — Continued 
Dedimus  potestatem,  469 

note,  470 
Commissioner's   return  to  dedimus  potestatem,  470 
Order  to  show  cause  for  extending  time  to  take,  471 
Order  extending  time,  471 
Special  examiner  to  take — 

notice  of  motion  to  appoint,  472 
note,  472 

order  appointing,  472 

consent  order  to  appoint,  473 

order    appointing   under   Equity   Rule    47 — 273 
Subpoena  for  witness  to  give,  474 
Subpoena  duces  tecum,  474 
Writ  of  attachment  against  witness,  475 
Under  Equity  Rule  47 — 

notice  to  take,  475 

affidavit  of  service  of  476 

commencement,  476 
note,  476 

certificate  at  end,  477 
Indorsement  for  transmission,  478 

note,  479 
Motion  for  leave  to  withdraw,  479 
Order  to  withdraw,  479 
Stipulation  as  to  taking,  479 
Motion  to  strike  out  parts,  480 
Motion  to  suppress,  480 
Order  suppressing  notice  to  take,  988 
Order  allowing,  984 

note,  985 
Order  allowing  certain,  985 
Stipulation  for  use  of,  in  another  ease,  986 
Stipulation  for  foreign,  to  be  used  before  master,  1110 
In  customs  and  revenue  cases — 
Notice  of  motion  for  order  for  commission  to  take,  1519 

importer's  affidavit,  1520 

attorney's  affidavit,  1520 

supplemental  affidavit,  1521 

commission  to  take,  1522 
note,  1523 

directions  for  executing,  1526 
direct  interrogatories  in,  1523 
cross  interrogatories  in,  1523 
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Depositions — Concluded 

In  patent  application  proceedings^— 
notice  of  taking,  3499 
form  of,  3500 

stipulation  as  to  testimony  of  witness  not  examined,  3501 
certificate  of  officer,  3503 

Deportation   of   Chinese    (See    Chinese   Deportation   Proceed- 
ings). 

Deputy  Marshal  (See  Marshal) — 

Commission  of,  3601 

Bond  of,  3602 

Report  of,  in  proceeding  before  United  States  commissioner,  3606 

Report  of,  3607 

Schedule  of  fees  of,  3609 

Voucher  for  fees  and  expenses  of,  3612 

Oath  of  office  of,  2584 

Design  Patent  (See  Patent  Office) — 

Petition  in  application  for,  3467 
Specification  for,  3479 

note,  3480 
Oath  on  application'  for,  3483 

note,  3484 
Suit  on — ■ 

motion  to  dismiss  because  of  void  patent,  1599 
note,  1600 

Designation  of  Judge  (See  Assignment). 
Discharge  (See  Bankruptcy) — 

In  bankruptcy  proceedings — 
petition  for,  2554 

notice  of,  2555 
note,  2556 
notice  to  attorney  of  bankrupt  with   reference  to,  2556 
application  for — 

notice  of,  2557 

publication,  proof  of,  2558 

order  referring  to  referee,  2561 
note,  2562 
opposition  to,  ground  of,  2558,  2560 

note,  2559 

order  referring  to  referee,  2562 
petition  for — 

referee's  report  on,  2562 
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Discharge — Concluded 

In  bankruptcy  proceedings — Concluded 
final  oath  of  bankrupt  on,  2563 

note,  2564 
memoranda  of  petition  for,  by  clerk,  2565 
order  of,  2566 
note,  2566 
of  receiver,  petition  for,  1295 
order  discharging,  1297,  1298 
order  allowing  account  and  discharging,  1299 
order   discharging  railway  receivers   and   restoring   property, 
1300 

Disclaimer  (See  Patent  for  Invention ;  Patent  Office) — 

General  form  of,  920 
In  patent  matters — 

during  interference,  3492 

after  patent  issued,  3491 

Discontinue  (See  Dismiss) — 

Patent  suit,  entry  to,  1638 

Dismiss  (See  Motion;  Appellate  Proceedings) — 

Prayer  to,  in  answer,  917 
For  non  joinder,  motion  to,  93.'5 
For  insufficient  facts,  935 
With  costs,  motion  to,  950,  951 
Motion  to,  by  plaintiff,  950 

by  one  late  an  infant,  951 
Motion  to,  for  insufficient  facts,  953 
because  remedy  at  law,  953 
for  no  jurisdiction,  955 
for  no  equity,  955 
for  misjoinder,  955 
for  nonjoinder,  955 
for  limitations  of  statute,  955 
for  uncertainty,  955 

in  answer,  958 
a  bill  asking  for  receiver,  961 
on  special  appearance,  963 

where   separate   motion  made   by   defendant   railway,  965 
by  individual,  in   suit  against   the  United   States,  968 
decree  of  dismissal  of  bill,  1001,  1003 
without   prejudice,  1002 
with   prejudice,   1002 
motion  to,  order  sustaining,   1003 
parties,  before  hearing,  1004 
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Dismiss — Concluded 

Motion  to — Concluded 
on  appeal — 

motion  to,  3242 

or  affirm,  motion  to,  3243 

notice  of  motion  to,  3243 

order  to,  on  motion,  3244 

order  to,  on  call,  3244 

order  to,  for  failure  to  print,  3245 

order  to,  under  rule,  3245 
note,  3246 

docket  and,  motion  to,  3248 

certificate  under  Kule  9  of  the  supreme  court,  3246 

certificate  under  Rule  16  of  the  circuit  court  of  appeals,  3247 

where  jurisdiction  lacking,  order  and   decree,  3251 

without  prejudice,  decree  to,  3252 

motion  to,  for  want   of  jurisdiction,  3204 

decree  to  dismiss  where  decree  for   injunction  reversed,  3252 

motion  to  docket  and  dismiss,  324S 
note,  3248 

decree  reversing   with   directions   to   dismiss,  3252 
writ  of  error — • 

motion  to   docket   and   dismiss,  3249 
motion  in  supreme  court  in  original  suit  to  dismiss,  3431 

Distribution  (See  Receiver;  Bankruptcy) — 
In  bankruptcy — 

final  order  of,  3615 
Order  of,  1088 

District  (See  Designation;  District  Attorney;  District  Court). 

District  Attorney — 

Motion  suggesting  to  court  the  appointment  of  new,  937 

District  Court — 

Review  of,  in  supreme  court,  2749,  2750,  2751,  2753 

Review  of,  in  circuit  court  of  appeals,  2749,  2750,  2752,  2755 

Jurisdiction — 

diversity  of  citizenship,  nntps.  1,  3,  5,  fl,  9,  11,  14,  17,  22 
Federal  question,  notes,  1,  46  to  50 
Requisite  amount  involved,  note,  51 
In  bankruptcy,  note,  24 
Under  Tucker  Act,  note  (See  Sees.  24,  256  and  291  of  Judicial  Code),  4 

District  of  Columbia — 

Review  of  courts  of,  2753 
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Dividends  (See  Bankruptcy)— 

In  bankruptcy   proceedings — 

declaration  of  notice   of,  2401 
list  of,  recorded  by  referee,  2402 
notice  of,  2493 
note,  2490 
order  declaring  first,  and  ordering  payment,  3615 

Draft  Board- 
Order  to,  to  show  cause,  1014 

Drawback  (See  Claims  Against  United  States)- 
Claim  for,  2657 

Drawings  (See  Patent  Office)— 

In   patent  application,  cliart-  for   draftsmen,  3476,  3477 

Drugs  (See  Pure  Food  Laws). 
Duces  Tecum  (See  Subpoena;  Writs). 

Due  Process  (See  Removal;  Appellate  Proceedings)— 

As  involved  in  removal  of  case,  2596 
Denial  of,  as  ground  of  appeal,  2872 


Ejectment — 

Verdict  in,  305 

Judgment  in,  305 

Action  of,  verdicts  in  (See' Verdict;  Jury),  3570 

Election — 

Answer  of  widow,  maliing,  850 

Notice  of,  by  plaintiff,  on  appeal,  3216 

To   stand   on   answer  after   demurrer  allowed,  278 

Eminent  Domain  (See  Condemnation  Proceedings) — 

Petition   to   condemn   land  under  state   statute  of,  376 
answer  to,  397 
reply  to,  403 

Employer's  Liability  Act  (See  Suits  at  Law) — 

Suit  involving,  final  review  of,  in  circuit  court  of  appeals,  2754 
Writ  and  declaration  in  case,  on,  157 

note,   159 
Plea  of  defendant  in  suit  on,  189 
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Encimibrances — 

Bill  to   remove  cloud  on  title    (See  Bankruptcy),  625 

Enrollment — 

On  appeal — 

record  of,  3287 

Entry — 

Impaneling  of  jury  and  beginning  of  trial,  283 

On  motion  for  new  trial,  312 

Of  trial  in  progress,  314 

Of  consolidation  of  suits,  974 

Of  reversal  pursuant  to  mandate,   1023 

Of  appearance,  by  receiver,  1147 

Of   order   appointing  receiver,   1185 

Granting  motion  to  vacate  order,  1257 

Of  distribution    (In  Contempt),  1500 

Discontinuing  suit,  1638 

Fixing  bail,  2012 

On  plea  "nolo-  contendere,"  2024 

Of  distribution    (of  fine  in  criminal  case),  2033 

Of  finding  of  court  in  habeas  corpus  proceedings,  2040 

Ordering  discharge  of   prisoner  in  'habeas   corpus   proceeding,  2041 

Discharging  jailer,  2054 

Of  distribution  from  sale  of  realty,  in  bankruptcy,  2462 

Of  certain  proceedings  on  appeal  by  interveners,  3233 

General  form,  3573 

Certified  copy  of,  3573 

Certificate  of  copy  of,  allowed  in  chambers,  3574 

Equitable  Defense  (See  Answer) — 
198,  200 

Equity  Procedure  (See  Bill  in  Equity ;  Answer ;  Motion ;  Order ; 
Injunction;  Counterclaim;  Interpleader) — 
Formal  parts  of  bill  of  complaint,  averring  citizenship   (See  Citizen- 
ship)— 
vrhere  numerous   and  diverse  parties,  482 
where  state  public  service  commission  is  defendant,  483 
where  municipality  and  its   officers   are   sued,  484 
where  complainants  are  citizens   and  aliens,  485 
where  defendants  are  a  trustee  in  bankruptcy,  foreign  corpora- 
tions and  alien  individual,  486 
Allegation  of  state  suing  as  parens  patriae,  485 
Allegations  of  capacity  to  sue  for  Indian  tribes,  487 
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Equity  Procedure — Concluded 

Defenses    of   equitable   nature    (See   Answer) — 

in  action  at  law,  198 
note,  200 

motion   for   hearing   before   judge   as   chancellor,   preliminary   to 
trial   of  law  issues,  292 

reservation   of  rights   concerning   instructions   by  court,   292 

objections  to  taking  testimony  on  entire  case  before  disposing  of, 
293 

advisory  verdict  on,  adoption  of,  293 
note,  294 
Transfer  of  law  case  to  equity  side,  note,  265 
Note  on  form  of  bill  under  Equity  Rules  24  and  25 — 526 
Note  on  signature  to  pleading  by  counsel  or  solicitor,  768 
Supplemental  pleading,  note   (and  see  Bills  Not  Original),  797 
Cross-bill,  and   effect   of   Equity  Rule   30 — 

note  (and  see  Equity  Rules),  829,  870  to  876 
As  to  answer  under  Equity  Rule  29,  see  comprehensive  note,  863  to  867 
As  to  replication,  note,  920 

As  to  Judicial  Code  Sec.  57,  foreign  defendants,  note,  932 
As  to  Equity  Rule  37,  addition  of  partifes,  note,  932 
As  to  right  of  plaintiff  to  dismiss,  at  various  stages,  see  note,  951 
Verification  of  bill  (See  Verification),  840 
Replication  to   answer,  note,   920 
Supplemental  bill,  note,  787,  798 
Exceptions   abolished,  note,  919 
Answer    (See   Answer;   Advisory  Verdict) 

Equity  Jurisdiction  (See  Bill  in  Equity;  Eeceivers;  Answer) — ■ 
Over  accounting  among  partners,  note,  660 
Over  specific   performance,  509,  510 
Over  cancellation,  511,  608 
Over   intervention,  note    (See   Receivers),  975 
Over  mortgagee,  note,  561 
Over  legacies,  note,  562 
Over  contempt,  note,  1504 

Over  suits  by  stockholders  against  corporation.  Equity  Rule  27 — 537, 
543,   555 

Equity  Rules — 

Rule  3—3574 

4^760,  1003 

12—517,  526,  527,  830,  832 
13—832,  833,  834,  2374,  3294 
14—832 
15—835 
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Equity  Bules — Continued 

Rule  1ft— 830,  1655 
17—940 

19—626,  627,  882,  890,  892,  902,  947,  950,  971 
20—1563 
22—180,  265 

24—518,  558,  560,  562,  768,  1563 

25—519,  526,  527,  624,  627,  781,  864,  1563,  1564,  1580,  1699 
26—873 

27—643,  544,  863,  965 
28—626,  769 

29—838,  846,  863,  865,  .901,  917,  935,  953,  1599,  1603,  1645 
SO— 829,  842,  844,  866,  870  to  876,  894,  1603,  1611,  1626 
31—829,  920,  1635,  1637,  3400 
32—973,  1603 
33—919,  1637 

34—782,  788,  797,  815,  973,  974,  1331.  1588 
35—788,  797,  809,  815,  1331 
36—519,  840 

37—727,  908,  916,  932,  975 
38—26 
39—26 
40—527 
43—626 
45—626,  809 

46—472,  477,  480,  986,  3288 
47—471,  479,  480,  984,  985 
48—472,  477,  480,  984 
49—472,  477,  480 
50—472,  477,  480 
51—472,  477,  480 
52—472,  477,  480,  769 
53—472,  477,  480,  769 
54—472,  477,  480 
37—769 

58—527,  769,  941,  1114,  1116 
59—1099 

60—769,  1099,  1105 
61-1099,  1118,  1119 
62—1099,  1113,  1133 
63—1099 
64—1099 
65—1099,  1113 
66—1099,  1121,  1127 
67—1099 
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Equity  Rules— Concluded 
Rule  67— (Old  Rule),  472,  477 
68—1099 
69—519,  769 
70—768 

71—1001,   1002,  1024 
73—1408 
74—2917 

75—769,   3300,   3312,   3320 
76—769 

Error  (See  Writ  of  Error;  Transcript;  Assignment  of  Errors; 
Appellate  Proceedings;  Bill  of  Exceptions) — 

On   appeal,   where   doubtful,   2884 
Transcript  in,  used  on  appeal  also,  2885 
Writ  by  both  parties — 

one  transcript  sufficient,  3208 

Estreat  (See  Bond) — 

Bail,  proclamation  of,  3563 

Evidence  (See  Testimony;  Depositions;  Witness) — 
Prima  facie  case — 

motion  to  dismiss  after  completion  of,  284,  285 
After  conclusion   of — 

motion  to  direct  for  defendant,  286 
Exclude,  motion  to,  and  to  direct  for  defendant,  286 
Weighing  by  jury- 
charge  on,  316 
Certificate  to,  by  reporter,  335 
Assignment  of  time  to  take  in  patent  suit,  983,  1637 

motion  for,  983 

order  for,  984 
By  depositions,  order  allowing,  984 
Order  preserving  oral,  986 
Motion  to  take  additional,  987 
Order  to  reopen  and  take  further,  987 
In  record  on  appeal — 

prayer  to  embody  all,  3311 

order  by  consent  to  print  all,  3311 

objections  to  narrative  form  under  Equity  Rule   75 — 3311 

stated  in  nai'rative  form,  illustration,  3312 

note  on  application  of  Equity  Rule  75 — 3320 

statement  of  (See  Appellate  Proceedings;  Statement  of  Evidence) 
In  open  court  in  equity  case   (See  Equity  Rules) 
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Examiner  (See  Patent  Office) — 
In  patent  office — 

appeal  from  primary — 

to   examiners-in-chief,  3505 
to   commissioner,   3507 
in  charge  of  interference — 

appeal   from   to,  examiner-in-chief,  3505 
in  chief,  appeals,  3505,  3506 
in  charge  of  interferences,  appeals,  3505,  3517 

Exceptions  (See  Bill  of  Exceptions;  Suits  at  Law;  Appellate 
Proceedings) — 
Office  of  and  when  noted,  note,  331 
Informal  noting  of  in  open  court,  958 
Bill  of,  note,  333 

In  equity,  are  abolished,  note,  919 
In   admiralty   proceedings    (See   Admiralty) 
In  suit  in  court  of  claims — 

to  report  of  auditor,  2742 
To  master's  report,  1121 
To  special  master's  report,   1121,   1126 
To  master's  report   and  motion   for   allowance,   1122 
To  master's  report,  by  receiver,  1123 
To  master's  report,  in  accounting,  1125 
To  amend  master's  report,  order  granting  leave,  1127 
Adoption  by  plaintiff  of  receiver's,  to  master's  report   (See  Master), 
1127 

Execution-r 

stay  of,  where  mandamus,  351 
Marshal's  certificate  as  to,  3601 

Execution  Creditors   (See  Bankruptcy;  Creditors) — 

Injunction   against    in   banliruptcy    proceedings,   order    refusing,   2394 

Executor  (or  Executrix)    (See  Citizenship;  Administrator) — 

Notes,  17,  18 

Suit  by,  20 

Suit  against,  21 

Bill  against,  by  husband  of  legatee,  581 

note,  582 
Bill  by  to  carry  trusts  of  will  into  execution,  585 
Answer  of,  submitting  to  act  under  court  orders  upon  indemnity,  847 
Answer  to  bill  of  revivor  by  executor  of  deceased,  848 
Of  inventor   (See  Inventor;   Patent  Office) 
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Exemptions  (See  Bankruptcy) — 
In  bankruptcy  proceedings — 
report  of,  by  trustee,  2479 

note,  2480 
of  widow,  2547 

Exhibit  (See  Appellate  Proceedings) — 

Of   certified  proceedings   before   magistrate,  as   basis  for   intervening 

petition  in  receivership,  setting  up  judgment  as  ground  of 

petition,   1269 
Original,  order  to  send  up  on  appeal,  3291 
Custody  of,  order  directing,  3297 
Loss  of,  stipulation  concerning  record  where,  3308 

Extradition    (See    Criminal    Proceedings;    Commissioner    ot 
United  States) — 

Complaint  for   warrant,   1862 
Warrant  on,  1863 

note,  1803 
Final  commitment  for,   1864 
Proceedings   on,  certificate  of,  1865 

Complaint  for  warrant  to  remove  under  R.   S.,  Sec.  1014 — 1866 
Warrant,  under  Sec.   1014—1867 

note,  1868 
Bench  warrant  for,  under  R.   S.,  Sec.   1014 — 1869 

note,  1870 


Federal  Employers'  Liability  Act — 

Violation  of,  157 

Plea  of  defendant,  189 

Federal  Question  (See  Jurisdiction) — 

As  basis  of  jurisdiction,  46 
Allegation  of,  45 

note,  46  to  50 
Answer  denying,  892 
As  groimd  for  removal  from   state  to  federal  court    (See  Removal) 

Federal  Trade  Commission  (See  Combination) — 

Complaint  before,   1828 

note,   1832 
Answer  to  complaint,  1833 
Stipulation  as  to  facts  in  proceeding  before,  1837 

note,   1838 
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Federal  Trade  Commission — Concluded 

Findings  of  fact  and  conclusions  of  law  by,  1838 
Cease  and  desist  order  by,  184?, 

note,  1844 
Review  of,  in  circuit  court  of  appeals — 
petition  for,   1826    • 
service  of,  1826 
order  to   file,   1824 
note,   1825 

Pees — 

Allowance  of,  motion   to  vacate,  969 

Of  clerk,  note,  3580 

Of  juror,  3599 

Of  witness,  3600 

Of  bailiflT,  crier,  et  al.,  3603 

Schedule  of  by  marshal,  3604 

note,  3604 
Account  current  of  marshal,  3605 
Of  deputy  marshal,  3609 
Voucher  of  deputy  marshal  for,  3612 
Order  allowing  attorney's  fee  in  bankruptcy,  2447,  2449 
Of  United  States  commissioner,  1870 

Fidelity  Bond- 
Answer  in  suit  on,  206 

Fieri  Facias  (See  Writs). 

Final  Commitment — 

In  criminal   proceedings    (See  Criminal  Proceedings),  2034 
Order  of  in  contempt  proceeding,  1501,  1504,  1.506,  1508 

notes,   1504,  1507 
By  United   States  commissioner,   1850,   1864 
After  trial,  2034 

Final  Judgment  (See  Appellate  Proceedings) — 

For   purposes  of  review,  2762 

effect  of  motion  for  new  trial,  2763 
of  appellate  court,  2764 
in '  removal  cases,  2765 
note,  2766 

Findings  of  Fact  (See  Conclusions  of  Law) — 
In  suit  in  court  of  claims — 

request   for,  by   claimant,  2714,   2717,  2722,   27W 
requept  for,  by  defendant,  2731 
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Findings  of  Pact — Concluded 

In  suit  in  court  of  claims — Concluded 
request — 

objection  by  defendant,  2731 
objections,  mutual,   2734 
substitute,  objection  to,  2734 
amend,  motion  to,  2740,  2741, 
Decree   embodying,   1040 

Pine- 
Payment   of   distribution   of,   order  for,  2033 

Foreclosure — 

Of  mortgage,  bill  for,  560 

note,  561 
Of  railway  mortgage,  bill  for,  562 

note,  576 

decree  of,  1054 
Intervening  petition  for,  on  property  of  railroad  in  receiver's  hands, 
1271 

order  granting,  1276 
Of  railroad  mortgage,  1054 
Ancillary  bill  for  foreclosure   of  railway,  1328 
Supplemental   ancillary  bill   for,   1329 
Advertisement  of  sale  of  railway  in,  1349 
Prayer   for,  496,  497 
Assignment   of  errors   in,  on  appeal,  2940 

Foreman  (See  Jury) — 

Of  grand  jury,  oath  to,  3559 

Forfeiture  (See  Pure  Food  Laws;  National  Prohibition  Act) — 
Of   vessel,  for  false   swearing    (See   Admiralty),  2180 

Forgery- 
Indictment  for,  1927,   1028 

Forma  Pauperis  (See  Costs) — 

Suit  in,  order  in,  240 
Affidavit  in,  237 
Certificate  of  counsel,  239 

Formal  Parts— 

Of  bill,  petit/oii,  declaration,  etc.    (See   Bill  in   Equity;    Citizenship; 
Commencement;    Prayer) 

Fourteenth  Amendment — 

Annulling  business   contracts,  3148 
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Fraud — 

In  contract,  decree  rescinding  for,   1019 
Decree  obtained  by,  bill  to  set  aside,  826 

Freight — 

Refusal  by  one  carrier  to  receive  from  another,  bill  to  enjoin,  703 

Fugitive  from  Justice — 

Complaint   for  warrant,   1862 

note,  1862 
Extradition  warrant  for,  1863 

note,  1863 
Final  commitment,   1864 
Certificate   of   proceedings   upon,   1865 
Under  E.  S.,  Sec.   1014— 

complaint   for   warrant,   1866 

warrant,  1867 
note,  1868 

bench   warrant,   1869 
note,  1870 

Pull  Faith  and  Credit — 

Involved  in  certiorari  proceeding,  3104 


G 

Garnishment — 

Petition  for  writ  of,  against  receiver,  2181 
order  on,  2182 

General  Average  (See  Admiralty). 
General  Denial  (See  General  Issue). 
General  Issue — 

Plea  of,  1687 

Not  guilty  in  trespass,  185 

Not  guilty  in  ejectment,  185 

And  contributory   negligence,   186 

Plea,  raising,  186 

To  additional   counts,   100 

With  notice  of  set  off,  201 

"Grandfather  Clause"  of  State  Constitution — 31.70 
Grand  Jury  (See  Jury) — 

Oath  to,  3560 

Oath  to  foreman  of,  3560 
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Guardian — 

Of   inventor    (See  Inventor;   Patent  Office) 
Allegation  where  guardian   of  infant  sues,  14 

note,  14 
Allegation  where  guardian  of  insane  person  sues,  16 

note,  16 
Consent  of  testamentary  guardian  to  assessment  of  damages,  299 
Commencement  of  answer  for  infant  by,  838 

Guardian  Ad  Litem — 

Allegation  of  guardianship  in  petition,  152 

Prayer  for,  516 

Petition  for  appointment,  by .  infant,  943 

Petition  by  plaintiff  for,  for  infant,  943 

Petition  for,  notice  and  consent,  944 

Order  appointing,  945,  946 

Answer  by,  for  infant,  946 


Habeas  Corpus  (See  Criminal  Proceedings;  Removal;  Chinese 
Deportation) — 
Ad  testificandum — 
petition  for,  2025 
writ  of,  2026 
Appeal  in — 

where  dismissal,  2886 

petition  for  appeal,  2906 

and  assignment  of  errors  in  Chinese  deportation  proceedings,  3909 

entry  allowing,  2913 

assignment  of  errors  on,  2966 

Harrison  Narcotic  Act — 

Indictment  for  violation  of,  1961,  1973 
note,  1980 

Harter  Act — 

Note,  2223 

Hawaii — 

Review  of  courts  of,  2753,  2755 

Hearing — 

Notice  of  final,  926 

Request  for  separate  and  preliminary,  on  legal  points  in  equity  suH, 
928 
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Hearing — Concluded 

Order  fixing,  on  writ  of  habeas  corpus,  454 
On  application  for,  459 

Application  for  hearing  under  Judicial  Code,  Sec.  266 — 1450 
Order  for,  under  Judicial  Code,  Sec.  266—1450,  1452 
Order   fixing,  in  contempt  proceedings,   1496 
,    Order  continuing,  in  contempt  proceedings,  1497 
Preliminary  proceedings  at,  in   infringement   suit,   1651 
Final,  1654 
Order  for,  on  petition  to  confirm  composition  in  bankruptcy,  2507 

Hours  of  Service  Act — 

Information  for  violation,  162,  168 
Answer,  169 
note,  167 
Final  jurisdiction  of  suit  on  in  circuit  court  of  appeals,  2754 


Immigration  Acts  of  1907  and  1917  (See  Chinese  Deporta- 
tion)— 

Violation  of,  note,  2005 

Impertinence  (Old  practice  under  Equity  Eules  26  and  27  is 
abolished  by  new  Equity  Rule  21). 

In  Forma  Pauperis  (See  Costs ;  Forma  Pauperis) — 

Appeal,   without  printing  record,  motion  for,   3234 
Order  to  dispense  with  printing,  3235 

Indians — 

Order  appointing  receiver  for  oil  lands  of,  1188 

Interveners  contesting  cancellation  of  allotments  of  land  to,  883 

United  States  may  sue  for  tribes  of,  487 

Depredations,  claim  for    (See  Court  of  Claims),  2671 

Indictment  (See  Criminal  Proceedings). 

Infant  (See  Guardian;  Guardian  ad  Litem;  Citizenship) — 
Citizenship  of,  note,  14 
Sues  by  next  friend  or  guardian,  note,  14 
Legatees,  bill  on  behalf  of,  582 
Prochein  ami  of,  suit  by  for  accounting  under  a  trust,  764 

note,  768 
Petition  by,  for  guardian  ad  litem,  943 
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Infant— Concluded 

Petition  by  plaintiff  for  guardian  ad  litem  for,  943 

Answer  of,  by  guardian  ad  litem,  946 

Motion  by,  to  dismiss,  upon  coming  of  age,  951 

Information  (See  Customs  and  Revenue) — 
In  customs  cases — 

of  seizure  under  revenue  laws,  1541 
libel  of,  for  seizure  of  a  distillery,  1542 
libel  of,  for  seizure  of  diamonds,  1547 
writ  of  seizure  under    (See  Criminal  Proceedings),   1549 
criminal,   1951 

against  agent  of  steamship  company  for  violating  alien  contract 
labor  law,   1952 
note,  1954 
libel  of,  admiralty — 
general  form,  2166 

note,  2166 
for  seizure,  2167 

Infringement   (See  Copyright;  Trade  Mark;  Patents  for  In- 
vention; Bill  in  Equity;  Answer  in  Equity). 

Injunction  (See  Patent  for  Invention;  Motion) — 
In  patent  suit,  prayer  for,  1585 

perpetual,  1664 

supplemental,   1681 

notice  of  motion  for,   1682 

preliminary,  order  for,  1437 

to  restrain  infringement,   1438 

order  refusing  upon  bond,  1439 

bond  in  patent  suit,  in  lieu  of,  1439 
In  bankruptcy  proceedings    (See  Bankruptcy) 

restraining  bankrupt  from  disposing  of  property,  2388 

motion  for,  2391 

temporary     restraining    order,    against     disposal    of     bankrupt's 
property,  2391 

petition  for,  to  stay  pending  suit,  2392 

to  stay  suit,  2393 

preliminary,  against   execution  creditors,   order   denying,   2394 

to  restrain  preferred   creditor,   petition   for,  2550 
note,   2551 
Prayer  for  in  bill    (See  Prayer;   Bill  in  Equity) — 

general  form,  500 

to  restrain  city  from  tearing  up  railroad  tracks,  500 

against  mining  operations,  501 
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Injunction — Continued 

Prayer  for  in  bill — Concluded 

against  infringement  of  trade  mark  and  unfair  competition,  506 

to  restrain  certifying  of  assessment  for  taxation,  508 

against   infringement   of   patent   for   invention,   500 

against   proceedings   at   law,   514 

against  enforcement  of  rate  order  of  state  public  utilities  com- 
mission, 502 
Writ  of   (See  Writs)— 

general  form,  1440 
note,  1441 

return  on,   1441 
Bond  on,  1446 
Motion  to  modify,  1446 
Order  modifying,  1016 
Motion  to  dissolve,  1447 

order  granting,  1448 

order  overruling,  1448 
Order  dissolving,  1448 
Order  denying  motion  to  vacate,  1423 
Staying  proceedings  in  state  court    (See  Eemoval) 
Receiver's  supplemental  and  /ancillary  bill  for,  against  suit  in  state 

court,  792 
Answer   denying   jurisdiction   to   grant,  against    state    railway   com- 
mission, 802 
Interlocutory  decree  granting,   1039 

Retraining  city  from  interfering  with  telephone  company,  1088 
To  restrain  from   cer-tification  for  taxation,   1442 
To   restrain    telephone    company   from   connecting   with   competitor's 

instruments,  1443 
Against  chief  executive  of  labor  union,   1444 
Against  labor  union,  1418 
Against   telephone  company,   1417 
Against  interfering  with  business,  1419 

Against  carrying  on  business  in  violation  of  contract,  1423 
Against  use  of  copyrighted  forms,  1426 
Against  disclosure   of  secret   process,   1428 
Against  judgment  of  state  court,  1434 
Against   suit   at  law  in  same  federal  court,   1436 
Against  suit  at  law  in  state  court,  1430 

note,  1437 
Application  for,  against  state  court  judgment,   142!) 

note,  1434 
Interlocutory,  contents   of  transcript  on  appeal  from,  3212 
Bill  requesting'  agiainst  miner's   union,   1468 
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Injunction — Continued 

Temporary  restraining  order   (See  Restraining  Order) — 
motion  for,  without  notice,  1398 
order  granting  prior  to  application  for  injunction,  1399 

note,    1400 
order  denying,  1400 

note,  1401 
forbidding   construction   of   telephone   line   in   municipality,    1402 
forbidding    municipal    officers    from    interference    with    telephone 

company's   property,   1402 
against  strike  leader,  1403 
order  modifying,  1404 
order  vacating,   1407 

note,   1408 
against  individual  members  and  officials  of  a  miner's  union,  1483 
Temporary — 

notice  of  motion  for,  1396 

note,  1396 
affidavit  of  service  of,   1396 
motion  for,  936,  1397,  1398 

in  suit  between  states,  3416 

order  setting  down  for  hearing,  1400 
note,  1401 

order  overruling,  1397 

order  referring  to  master,  1405 

master's  report  on,  1406 
order  refusing,  1407 
order  granting  against  postmaster,  1408 

note,  1408 
in  trade  mark  infringement,  1774 
decree  making  perpetual,   1449 
order  extending  time   of,   1422 
order  to  show  cause  why  it  should  not  issue  against  »  receive;, 

1409 
order  granting,  against  receiver,  1410 
order  granting  against  use  of  trade  mark,  1411 
order  granting  against  imitation  of  trade  mark,  label  and  name, 

1412 
motion  to  dissolve,  1447 

suspending  order  of  interstate  commerce  commission  prescribing 
a  bill  of  lading,  1465 

note,  1467 
Under  Judicial  Code,  Sec.   266    (See  Judicial  Code,  Sec.   266)— 
temporary  restraining  order — 

motion   for,   14.')0,   14.'i4 

order  granting,  1450,  1452 

marshal's  return  on,  1452 
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Injunction — Concluded 

Under  Judicial  Code,  Sec.  266 — Concluded 

temporary    (See   Temporary   Injunction) — 
application  for  hearing  on,  1450 
order  to  appear  for  hearing  on,  1450 
setting  down  application  for  hearing,   1452 
naming  a  place  for, hearing  for,  1452 
order  calling  two  judges  for  aid  in  hearing  for,  1452 
motion  to  show  cause  why  it  should  not  issue,  1454 
order  to  show  cause  why  not,  1457 
notice  of  hearing  on  motion  for,  1456 
order  allowing  in  part,  1458 
order  decreeing,  by  three  judges,  1460 

note,  1460 
order  denying,  by  three  judges,  1463,  1464 
order  instructing  to  proceed  in  equity  and  denying,   1464 
order  denying  and  granting  motion  to  dismiss  bill,  1464 

note,   1465 

Insane  Person  (See  Citizenship;  Guardian) — 

Citizenship,   for   jurisdictional   purposes,   note,   16 

Insurance — 

Accident,  suit  on  policy  for,  pleas  in,  79,  204 
Replication  to  pleas  in  suit  on,  225 
Declaration  on — 

policy  of  fire  insurance,  80 

policy   insuring   against   lightning,   81 
Prayer  for  specific  performance  of   contract  to  make  policy  of,  50!) 

note,  509 
Prayer  to  reform  a  policy  of,  599 
In  admiralty — 

libel  for,  for  cargo  captured  in  war,  2144 

libel  for  where  vessel  abandoned,  2148 

answer  to  libel  on  marine  insurance,  2211 

Interfering  Patent — 

Bill  to  cancel,  1588 

Interference  (See  Patent  for  Invention;  Patent  Office) — 

Notice  of,  3512 

Motion  to  dissolve,  3516 

Preliminary  statement  in — 

motion  to  amend,  3515 

amended,  3515 

of  domestic  Inventor,  3509 
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Interference — Concluded 

Prelimniary  statement  in — Concluded 

of  foreign  inventor,  3510 

motion  to  extend  time  to  file,  3514 
Appeal  from  examiner-in-charge  of,  3605 
Appeal  to  commissioner  in,  3506 

Interlocutory  Decree — i03n,  1043 

Review  of   (See  Decree;   Patent  for  Invention),  2756 
Interpleader  (See  Bill  in  Equity)— 

Note,  635 

Prayer  for  in  bill,  515 

Prayer  for  in  bill  by  executor,  615 

Bill  of,  old  English  form,  633 

note,   635 
Stipulation  for,  636 
Order  for,  637 

In  suit   on  promissory  notes,  637 
Prayer  of  bill  of,  641 
Affidavit  to  bill  of,  642,  643 
Petition  by  receiver,  2889 
Answer  to,  894 
Decree  on  bill  of,  1028 

Interpreter — 

Oath  of,  3557 

Interrogatories — 

In  admiralty  proceedings    (See  Admiralty),  note,  941 
Under  Equity  Kule  58—1114 

note,  1116 
For   examination    of   witnesses   before   a   master    (See   Customs   and 
Revenue),  1113 

Interstate  Commerce — 

As  involved  in  removal  of  case,  2596 

Interstate  Commerce  Commission — 

Enforcing  order  of,  124,  128 

note,  127 
Preliminary   injunction   suspending   order  of,   1465 

note,  1467 
Suit  to  enforce  order  of,  reviewable  in  supreme  court,  2754 
Suit  to  enjoin  order  of,  reviewable  in  supreme  court,  2754 

Intervener  (See  Intervention) — 

Note,  917 
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Intervention  (See  Intervener) — 
Note,  916,  917,  975 
Application  for  order  denying,  976 
Petition  for — 

motion  to  dismiss,  960 
order  overruling,  960 

order  denying,  979 

order  allowing,  979 
Motion  for  leave  for,  976 
Petition  for,  by  city,  980 

by  state,  982 
Leave  for,  to  file  answer  and  cross   petition,  998 
Petition  for,  considered  as  answer,  907,  908 
Petition  for,  considered  as  cross  bill,  907 
Order  granting  leave  for,  907,  1276 
Answer  in,  883 
Decree  refusing,  1036 
Motion  to  refer   petition  for,  to  master,  1099,   1270 

master's  report,  1291 
To  foreclose  mortgage,  1271 

note,  1276 
Petition  for,  in  receivership,  to  recover  on  state  court  judgment,  1267 
Petition  for,  to  replevy  goods  in  hands  of  receiver  of  a  manufacturing 

,        concern,  1277 
Petition   for,   claiming  a  preference,  where   a   receiver   is   in   charge, 
1282,  1285 

note,  1284,  1291 
In  patent  suit — 

by  manufacturer,  1594 
note,  1595 
.  order  granting,  1596 

petition  for,  with  consent  of  defendant,  1596 
order  allowing,  1598 
In  bankruptcy  proceedings — 

by  vendor  under  conditional  sale,  2408 
note,  2409 

by  receiver,  objecting  to  sale  by  trustee,  2474 

order  denying,  where  preference  claimed  for   rent,  2483 

order  of  dismissal  of  "petition  for,  2483 
In  suit  in  court  of  claims,  by  claimant  of  cotton  involved  in  pending 

suit,  2710 
Petition  of,  by  United  States,  in  suit  between  states,  3421 
Motion  for,  by  United  States,  in  suit  between  states,  3420 
In  suit  in  admiralty,  2165 
Review  of  decree  on,  2759 
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Intervention — Concluded 
Appeal  in,  2S89 

proceedings  oa,  3233 

assignment  of  errors  on,  2889,  2932 

Intoxicating  Liquor  (See  National  Prohibition  Act). 
Invention  (See  Patents  for  Invention;  Patent  Office). 
Inventor  (See  Patent  Office ;  Patent  for  Invention) — 

Sole,  petition   for  patent   by,  3461 

Joint,  for  patent  by,  3461 

And  assignee,  for  patent  by,  3462 

Executor  of,  for  patent  by,  3465 

Insane  person,  petition  for  patent  by  guardian  of,  3465 

Reissue,  petition  for  by,  3466 

Design,  petition  for  by,  3467 

Oath  by,  to  application  for  patent,  3482 

Oath  by,  to  application  for  reissue,  3485 

Domestic,  preliminary  statement  of,  in  interference,  3509 

Foreign,   preliminary   statement  in   interference,  3510 

AflSdavit  of  antedating  anticipating  reference  against  application,  3524 

Involuntary  Bankruptcy  (See  Bankruptcy). 


J 
Jailer — 

Motion  for  rule  against  to  show  cause,  2051 

order  granting,  2051 
Rule  for  jailer  to  show  cause,  2052 

answer  thereto,  2052 
Entry  discharging,  2054 

Jeopardy — 

Plea   of   former  conviction,  2016 

Plea  of  former  acquittal,  2017 

Motion  to  quash  indictment  for  once  in,  2019 

Plea  of,  by  having  been  tried  before  commissioner,  2019 

Joinder — 

And  replication,  224 

Notice  to  co-defendants  to  join  in  appeal,  921 

Motion  to  dismiss  for  misjoinder  and  nonjoinder,  955 

Inconsistency   in   defenses   under   Rule   30 — 866 

Of  causes  of  action   (See  Equity  Rule  26) 
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Joint  Verdict — 275 

Note   (See  Verdict),  275 
Joint  Infringers  of  Patent  (See  Patents  for  Invention). 
Joint  Inventor  (See  Patent  Office). 
Joint  Owners  of  Patent  (See  Patents  for  Invention). 
Jndge — 

Order  designating,  to  hold  court,  272,  1013,  358.^ 
Petition  for  assignment  of,  2fi8 

certificate  of  good  faith  in  presenting,  260 
Assignment  of,  by  president  of  United  States,  271 
Disqualification  of — 

self-declared,  270 
note,  270 

order  of,  270 
Mandamus  to,  to  compel  action,  344 

note,  34.5 
Answer  of,  to  writ  of  mandamus,  349 
Order  granting   alternative   writ   of   mandamus   directed  to,  351,  353 

note,  352 
Peremptory  writ  of  mandamus  to,  355 

note,  358 
Salary  of — 

petition  for  writ  of  mandamus  to  require  auditor  to  pay  361   ■ 

peremptory  writ  of  mandamus  for  payment  of,  366 
return  to,  368 

Judgment  (See  Decree) — 

Joint  and  several,  order  for,  273 

Where  no  .jury,  agreed  statement  of  facts,  279 

On  stipulation  of  facts  and  waiver  of  jury,  280 

Where  jury  waived  and  court  makes  findings  and  states  conclusions 

of  law,  281 
Of  non-suit  as  to  certain  defendants,  282 

note,  283 
For  plaintiff,  general  form,  287 
For   defendant,  general  form,  287 
After  demurrer  sustained  to  petition,  288 
On   pleadings,  motion  for,  288,  951 

order  granting,  952 
In   condemnation   proceeding,  289 
Where   undertaking   to   dissolve   attachment,   291 
For  plaintiff,  upon  sustaining  demurrer  td  answer,  298 
On  reduced  verdict,  301,  302,  303 

For  plaintiff,  with  order  overruling  motion  for,  new  trial  and  settling 
bill  of  exceptions,  304 
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Judgment — Concluded 
In  ejectment,  305 
When  final,  2762 

Bill  subjecting  property  of  absent  defendants  to,  731 
Application  in  federal  court  for  injunction  against  state  court  judg- 
ment,  1429 

note,   1434 
Injunction  against  state  court  judgment,  1434 
On  error,  3249 

On  error  to  state  Court,  3253 
In  suit  in  court  of  claims,  2744 
Appeal  from,  notice  of,  '2747 
In  criminal  proceedings,  2028 

motion  to  arrest,  2029 

and   sentence,  2031 

and  sentence  of  death,  2035 

portion  of,  directing  destruction  of  gambling  devices,  2032 

Judicial  Code  (See  United  States  Statutes) — 

Section  266,  appeal  from  denial  of  temporary   injunction  under    (See 
Injunction),  2874 

Judicial  Sale — 

Order  for,  1345 

note,  1345 
Marshal's   appraisement   of  real  estate  for,   1345 
Marshal's  report  of  sale  of  real  estate  at,  1347 
Appointment  of  masters  to  make,  1348 
Advertisement  of  railway  foreclosure   sale,   1349 
Advertisement  of  sale  by  special  master,  1352 
Want  of  bidders,  report  of  no  sale  for,  by  special  master,  1362 
Postponing,  supplemental  report  of  master,  1354 
Postponement  of,  report  of  special  commissioner  showing,  1355 
Eeport   of,  by   special  master,  1357 
Order  nisi  confirming,  1359 

note,  1359 
Order  absolute  confirming,  1359 
Motion  to  set  aside  denied,  1359 
Petition  to  open,  before  confirmation,  1361 
Petition  to  join  in  petition  to  set  aside,  1366 
Petition  to  set  aside,  1366 
Order  setting  aside,  1367 

note,  1369 
Decree  confirming,  1369 

note,  1374 
Deed  of  special  master  in,  1379 

note,  1389 
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Judicial  Sale — Concluded 

In  admiralty  proceedings — 

see  Venditio  Exponas,  2283 

decree  in  rem  for  sale  of  ship,  2250 

interloctory  decree  for,  for  sale  of  ship,  2253 

sale  of  perishable  property,  2253 

libel  by  part  owner  to  obtain  sale  of  ship,  2074 

Judiciary  Act  (See  United  States  Statutes;  Judicial  Code) — 

Of  1875—5,  36,  177 
Of  1789—36 

Jurisdiction  (See  Allegations;  Citizenship;  Federal  Question; 
Removal;  Appellate  Proceedings) — 
Notes  on — 

general  note  on  citizenship  as  basis  of,  1 
citizenship — 

of  women,  3 

how   averred,  3 

venue,  4 

diversity,  5 

alignment  of  parties,  5 

of   firm   members,   6 
averment  of,  8 

of  corporation,  9 

of  consolidated  corporation,  11 

of  infant,  14 

of  guardian,  14 

of   next  friend,   14 

of  insane   person,   16 

of   administrator,   17 

of  executor,  17 

of   foreign  administrator  or  executor,   18 

of  trustee,  22,  26 

if  trustee  in  bankruptcy,  25 

jf  representative  of  a  class,  26 

of  joint   stock   company,  29 

of  labor  union,  33 

of  national  bank,  34 

of  assignee  of  chose  in  action  under  Judicial  Code,  Sec. 
24,  35 

of  alien,  38,  39,  40,  41,  42 
Over  suit  against  a  state,  43 
Over  suit  by  United  States,  43 
Where  federal  question,  46 
Jurisdictional  amount,  51 
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Jurisdiction — Concluded 

Of  patent  suit   (See  Judicial  Code,  Sec.  48) 

Exception  to  jurisdiction  of  state  court  after  refusal  to  remove,  2611 

Motion  to  remand  to  state  court  for  no  jurisdiction  on  removal,  2648 

Petition  for  stay  until  determination  of  question  of,  2650 

Judge's  certificate   that   jurisdiction   is   involved,  2810,  2811,  2812 

Assignment   of   errors   where  jurisdiction   in   issue,  29S5 

Of  interstate  commerce  commission  involved  on  appeal,  2999 

Order  and  decree  where  court  has  no,  3251 

Demurrer  for  want  of,  3395 

Demurrer  for  want  of,  177 

note,  177 
Plea  to,  177 

note,  178 
Allegations  in  answer  of  no,  876,  892 
Answer  denying,  917 

Answer  denying  where  state  railway  commission  is  sued,  892 
Conflict  of,  between  state  court  and  United  States  court,  792 
Decree  taking  ancillary,  1331 
Certificate   on   question  of,  on  appeal,  2875 
Motion  to  dismiss  on  appeal  for  want  of,  3394 
Order  and  decree  where  lack  of,  3251 

Jurisdictional  Amount — 

Kote,  51 

Answer  denying,  892 

Affidavit  as  to,  on  appeal  from   circuit  court   of  appeals  to  supremt 
court,  2994 

Jury    (See  Grand  Jury;  Verdict) — 
Judicial  Code  provisions,  note,  258 
Summons  of,  3586,  3598 
Claims  for  fees  by,  3599 
In  case  of  equitable  defense  in  law  action,  293,  295 

note,  294 
Advisory  verdict  of,  293 
Writ  of  venire  for,  258 

note,  258 
Order  impaneling,  258 
Order  discharging,  259 
Trial  by  eleven  jurors,  259 
Waiver  of  by  stipulation,  260 

note,  260 
Oath   of  on  voir   dire,  260 
Impaneling   of,  entry   of,  283 
ftistruction  for  defendant,  286 


3720  INDEX. 

[References  are  to  pages.] 

Jury — Continued 

Writ  of  venire  for  fraud,  1875 

oath  of  foreman,  1876 

oath  of  jurors,  1876 
Verdict  of  guilty,  2028 
Verdict  of  not  guilty,  2028 

Instructions  to  return  for  further  consideration,  2027 
Polling,  3563 
Oath  to,  civil  case,  3559 

criminal  case,  3559 
Grand — 

oath  to  foreman,  3559 

oath  to  remaining  membprs,  3560 
Oath  to  juror — 

challenged  for  cause,  3560 

assessment  of  damages  in  civil  cases,  3560 

in  forcible  entry  or  detainer  before  commissioner,  3560 

on  voir  dire,  3561 
Challenges,  number  allowed,  3563 
Verdict,  in  inquest  of  damages — 

oath  as  to,  3564 

for  plaintiiT,  for  damages,  on  default,  3564 

in  assumpsit,  for  one  defendant  where  there  are  more,  3565 

for  plaintiff,  3565 

for  defendant,  3565 

for  plaintiff  and  assessment  of  damages  agaiflst  another  by  de- 
fault, 3566 

for  plaintiff  on  one  or  more  counts  and  for  defendant  on  one  or 
more  counts,  3566 
For   plaintiff  against   e.xecutor  or  administrator,  3566 
For  defendant  executor  or  administrator,  3567 
In  debt,  for  plaintiff,  3567 

for  defendant,  3567 
In  covenant,  for  plaintiff,  3567 

for  defendant,  3568 

by  direction,  314 

where  set  off,  for  defendant,  3568 

in  trespass — 

for  plaintiff,  3568 

for  defendant,  3568 

where  one  or  more  guilty  and  one  or  more  acquitted,  3569 

in  trover — 

for  plaintiff,  3569 
for  defendant,  3569 

In  trespass  on  the  case   (See  Trover)  — 
for  plaintiff,  3569 
for  defendant,  3569 
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Jury — Concluded 

In  covenant — Concluded 

in  case    (See  Trover),  3569 
in  ejectment — 

for  plaintiff,  305,  3570 
for  defendant,  3570 

for  one   plaintiff  and   for  one   defendant   or  other  plaintiffs, 
3570 
in  ejectment  for  plaintiff  for  part  and  for  defendant  for  part,  3570 
in  replevin — 

where  property  replevied,  3571 
where  property  not  replevied,  3571 
for  defendant  and  assessment  of  damages,  3571 
where  special  property  in  goods  or  chattels  for  defendant  and 
assessment  of  damages,  3572 

Justification — 

Of  surety  (See  Surety;  Bond) 


L 

Labels  (See  Patent  OfSee) — 
In  patent  office  proceedings — 

registration,  application  for, — 
for   individual,  3552 
for  firm,  3552 
for   corporation,  3553 
for  executors  or  administrators,  3653 

note,  3554 
infringement  of,   1720 
prayer  for  destruction  of,  1756 

Labor  Union — 

Injunction  against  chief  executive  of,  order  for,  1418 
Chief  executive  of,  injunction  against,  1444 
Allegation  in  suit  against  few  representing,  32 

note,  33  * 

Bill  praying  injunction  against  united  mine  workers,  1463 

temporary  restraining   order,   1483 

La  FoUette  Act — 

For  seamen's   wages    (See  Admiralty) 

Lands — 

Indian,   r;llotment   of,   cancellation   of,   883 

Letters  Patent  (See  Patents  for  Invention). 
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Letters  Rogatory  (See  Depositions;  Customs  and  Revenue). 

Libel  of  Information  (See  Customs  and  Revenue;  Admiralty; 
National  Prohibition  Act;  Pure  Food  Laws). 

License  (See  Patents  for  Invention) — 

Shop  right,  3497 

Not  exclusive,  3497 

Answer  denying  grant  of,  1615 

Notice  to  set  down  defense  of  for  separate  and  advanced  trial,  1644 

Order  setting  down  for  hearing,  1645 

Decree  on  defense  of,   1662 

Licensee — 

Suit  for  infringement  by,  and  owner,  1580 

Lien  (See  Admiralty) — 

Decree  creating,  to  secure  amount  due,  1005 
Decree  creating  and  order  of  sale,  1038 
Bill  to  declare  on  cattle,  627 
Bill  to  enforce,  against  a,  distillery,  631 
■  Fixing  amounts  due  on  and  decree  therefor,  on  mandate,  3267 
In  bankruptcy  proceedings,  note,  2456 
redemption  from,  petition  for,  2457 

order  for,  2457 
sale  free  from,  petition  for,  2458 
decree  for,  2460 

note,  2462 
entry  of  distribution  on,  2462 
sale   subject   to,  petition  for,  2465 
order  for,  2465 
note,  2466 
petition  by  trustee  for,  2467 

order  authorizing  trustee  to  make  of  portion  of  estate,  2467 
notice  of  trustee's,  2468 
report  by  trustee   of,  2469 
marshaling,  order,  for,  2545 

Limitation  of  Liability — 

In  admiralty  proceedings    (See  Admiralty),  2295  to  2348 

Limitations  (See  Statute  of  Limitations). 

Liquor  (See  National  Prohibition  Act) — 

Injunction  against  railroad  for  refusal  to  carry  into  dry  territory,  716 
Affidavit  for  search  warrant  under  National  Prohibition  Act,  1858a 
Search  warrant,  1858f 
note,  1858a 
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Local  Prejudice — 

As  ground  for  removal  to  federal  courts   (See  Bemoval) 

Lottery — 

Indictment  for  using  mails  for,  1900 

Lumber — 

Declaration   in   replevin   for   lumber   cut   on   lands   claimed   by   both 

parties,  08 
Plea  not  guilty  in  trespass  for  cutting  timber,  185 
Prayer  for  injunction  and  accounting  to  restrain  cutting,  493 

Lunatic  (See  Insane ;  Citizenship) — 
Answer  by,  commencement  of,  83il 
Allegation   in  suit  by  guardian  or  curator  of,  16 
note,  It) 

M 

Machine  (See  Patents  for  Invention) — 
Specification  for  patent  in,  3470 
note,  3474 

Mails  (See  Indictment) — 

Order  to  show  why  matter  should  not  be  transmitted,  1017 

Bill   praying  injimction   against  postmaster  for   excluding  from,  733 

Indictment — 

for  using  mails  to  carry  out  scheme  to  defraud,  1891 
by  insurance  company,  1896 

mailing  lottery  circulars,  1900 

mailing  libelous  postal  cards,  1902 

taking  obscene  pamphlet  from,  1904 

mailing  obscene  letter,  1905 

for  blackmailing  scheme  carried  on  by  mail,  1906 

Mandamus  (See  Writs) — 
General  note  on,  338 

Petition  for  writ  to  compel  municipality  to  levy  tax  to  pay  a  judg- 
ment, 338 

note,  342 
To  compel  state  oflBcials  to  levy  tax,  note,  342 
To  compel  court  to  act,  note,  345 
Application  for  wr.it,  notice  of,  343 
Petition  for,  to  compel  judge  to  grant  appeal,  344 

note,  345 

answer  of  judge  to,  349 
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Mandamus — Concluded 

Alternative   writ,  order  granting,  346 

to  compel  levy  of  taxes,  346 

order  sustaining  demurrer  to  defense  to,  351 
Order  granting  alternative  writ  and  stay  of  execution,  351 
Order  for  alternative  writ,  to  judge,  353 
Motion  for  i)eremptory  writ  of,  ■■?54 
Peremptory  writ  of,  355 

note,  358 
Order  making  alternative  writ  peremptory,  35S 
To  lower  court,  note,  35 

Petition  for  writ  of,  to  pay  salary  of  judge,  361 
Peremptory  writ  of,  to  auditor,  to   pay,  368 

return  to,  368 
Review  of  judgment  in,  2762 
To  compel  remand  on  removal,  2645 

Mandate  (See  Appellate  Proceedings) — 

Motion  for  decree  on,  in  trial  court,  090 

Order  directing  to  be  spread  on  records  of  trial  court,  091 

Entry  in  lower  court  of  decree  in  pursuance  of,  1022 

By  court  of  customs  appeals  to  board  of  general  appraisers,  1536 

Return  of  board,  1537,   1538 

Order  staying,  1S52 

Order  on,  in  patent  suit,  1678 

Decree  on,  in  patent  suit,  1678 

Decree  revoking,  3250 

Order  for  in  admiralty,  3253 

Mandate  in  admiralty,  3253 

General  form  of,  3254 

in  circuit  court  of  appeals,  3256 
Stay  of,  stipulation  for,  3257 

order  for,  3258 
From  supreme  court  to  district  court,  3259 

in  bankruptcy,  3260  . 
From   supreme   court  to  state   court,  3262 

final  decree  on,  3264 

decree  on,  referring  to  master,  3264 

decree  on,  reversing  former  decree,  3266 

decree  on,  fixing  amounts  due  licnholders,  3267 

final  decree  on,  affirming,  3270 
reversing,  3271 

Mann  White  Slave  Act  (See  Criminal  Proceedings)— 

Indictment  for  violation  of,  1981,  1986 
note,  1992 

violation  of  section  2,  1992a 
violatiom  of  section  4,  1992a 
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Mariner — 

Wages,  libel  for  (See  Admiralty;  Wages;   Seaman;  La  Follette  Act) 

Maritime  Law  (See  Admiralty)— 

Demurrer   because  of   action   not  brought  unfler,   182 

Marshal  (See  Admiralty;  Bankruptcy)— 

Order   to,  directing   him   to  appoint  deputies   to   protect   property  in 

liands  of  receiver,  1266 
Report  of  appraisement  for  judicial  sale,  1345 
Report  of  sale,  1347 
Bond  to,  in  ne  exeat,  1303 
Return  of  on  writ  of  Injunction,  1441 

Return  of,  on  restraining  order  under  Judicial  Code,  Sec.  266 — 1452 
Return  by,  on  rule  to  sliow  cause  in  contempt,  1496 
Return  of  service  of  interlocutory  decree,  1661 
Petition  for  compensation  as  caretaker  in  admiraltj-,  2177 
Order  for  compensation,  2261 

Petition  for  order  directing  marshal  to  return  steamboat,  2178 
Order  directing  marshal  to  release,  2258 
Motion  for  order  directing  marshal  to  return  steamboat   wrongfully 

arrested,  2259 
Return  of  execution,  2283 
Monition  and  return  by  marshal  in  petition  for  limitation  of  liability, 

2322 
Special   warrant  to,  to  seize  banlcrupt's   property,  2385 

return  on,  2385 
note,  2386 

bond  to  marshal  on,  2387 
Return  on  order  to  put  receiver  into  possession,  2398 
Forms  used  by,  3597  to  3613 
Return  of  service  by,  on  subpoena,  3598 
Summons  to  juror  by,  3508 
Receipt  by,  to  juror  for  fees,  3599 
Commissioner's  order  to,  to  pay  witnesses'  fees,  3600 
Certificate  by,  as  to  execution,  3001 
Commission  by,  to  .deputy,  3601 
Bond  of  deputy  marshal  to,  3602 
Receipt  to,  for  fees,  by  bailiff,  crier,  et  al.,  3603 
Schedule  of  fees,  3604 

note,  3604 
Certificate  by  guard  to,  for  wages,  3605 
Account  current  of,  3605 
Report  of  deputy,  in  criminal  case  before  United  States  commissioner, 

3606 
Report  of  deputy  to,  3607 
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Marshal — Concluded 

Schedule  of  fees  of  deputy,  3609 

Affidavit  of  government  salaried  ofHcer  for  expenses  to,  3611 

Voucher  of  deputy  for  fees  and  expenses,  3612 

Master — 

Special,  order  appointing,  1023,  1039 
Reference  to,  1027 

Sale  by,  decree  eonfirniing,   1073,   1090 
Appointment  of,  motion  for,  1009 

note  to  equity  rules,  1099 
Referring  intervention  to,  1099 
Appointing  to  report  on   evidence,   1099 

note,  1100 
Special,  to  report  on  strike,  1100 
To  determine  amount  due,   1100 
Special,  stipulation  as  to,  1101 
Order  appointing  special,  1101 

Special,  to  hear  and  report  on  certain  claims,  1102 
Order  appointing,  in  chancery,  pro  hac  vice,  1103 
Oath  of,  1103 

Proceedings  before,  general  notice  of,  1104 
Warrant  or  summons  by,  1104 
Order  to,  to  report   testimony,   1105 
Motion  before,  to  require  defendant  to  submit  to  accounting,  1105 

order  thereon,  of  master,  1107 
Accounting  before,  affidavit   showing  progress  of,  1109 
Stipulation  for  taking  foreign  depositions  to  be  used  before,  1110 
Notice  of  motion  in  district  court  requiring  witness  to  testify  before 

master,  1110 
Notice  of  motion  in  district  court  to  re(|uire  books   to  be   produced 

before,  1111 
Notice  to  take  surrebuttal  testimony  before,  1111 
Motion  to  take  surrebuttal  testimony  before,  1112 

objections  to,  1112 
Interrogatories  for  examination   of  witnesses  before,  1113 
Interrogatories  according  to  Equity  Rule  58 — 1114 

note  on,  1116 
Report  of,  special,  1118 
Report,  1119 

introduction,  1119 

draft  of,  notice  of,  1120 

executions  to,  1121,  1122,  1126 

order  granting  leave  to  amend,  1127 
note.  1127 
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Master — Concluded 

Questioijing  authority  of,  by  receiver,   1123 

Exceptions  to  report  of,  in  accounting,   1125 

Plaintiff's  adoption  of  exceptions  by  receivers,  1127 

Statement  by,  of  objections  to  his  report  of,  112!) 

Return  of  in  patent  infringement  accounting,  1128,  1129 

Notice  of  hearing  on  objections   to  report  of,  1130 

Decree  on  report  of,  in  patent  infringement,  1131 

Final  report,  decree  on,  1132 

Reference  to,  in  special  cases,  and  note,  1133 

Order  appointing,  to  hear  and  report  claims,  1234,  1236 

oath  of,  special,  1237 
Proof  before,  by  one  receiver  against  another,  1237 
Notice  to  creditors  to  prove  claims  before,  1241 
Order  authorizing  receiver  to  pay  fees  of,  1245 
Motion  to  refer  petition  for  intervention  to,   1270 
Report  by,  on  intervention,  1201 

decree  confirming  1293 
Certificate  of  special,  to  receiver's  statement,  1295 
Order  appointing  a  special,  in  ancillary  suit,  1338 
In  judicial  sale  proceedings — 

order  to,  for  sale,  1345 

appraisement  of  real  estate  by,  1345 
note,  1345 

report  of  sale  of  real  estate  by,  1347 

appointment  of,  to  sell  property,  1348 

advertisement  of  sale  by,  1349,  1352 

report  of  no  sale  for  want  of  bidders,  1352 

report  of,  postponing  sale,  1354,  1355 

report  of  sale  by  special,  1357 

order  confirming,  1359 

deed  by,  1374 
Motion  for  injunction  referred  to,  1405 

report  on,  1406 
Certificate  of  questions  by,  to  district  court,  1643 
In  patent  suit — 

report  of,  1669,  1070,  1671 

final  decree  on,  1674,  1675 

Meat  Inspection  (See  Criminal  Proceedings) — 

'Indictment  for  violation  of  acts  relating  to,  1997 
note,  2002 

Meeting  of  Creditors  (See  Bankruptcy). 
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Mittimus   (See  Criminai  Proceedings) — 
Temporary,  1507,  2007 
Final,  1508,  2034 

Monition  (See  Admiralty). 

Mortgage  (See  Foreclosure) — 
Foreclosure,  560,  562 

Equity  of  redemption,  bill  to  redeem,  577 
Ancillary  bill  for  foreclosure  of  railway,  1328 
Supplemental  ancillary  bill  for  foreclosure  of  railway,  1329 

Motion — 

To  quash  service,  248 

on  special  appearance,  928 
For  service  by  publication,  240 
To  make  complaint  more  specific,  overruled,  252 
Function  in  Equity  Procedure,  under  Rule  2!) — 863 
To  make  specific,  253,  255 

To  strike  portions  of  complaint,  overruled,  252 
To  strike  from  complaint,  253 
For  leave  to  amend  after  verdict,  254 
To  strike  out  pleas,  257 

To  dissolve  attachment  and  vacate  bond,  261 
To  transfer  suit  to  another  dividion  of  same  district,  262 
To  transfer  to  equity  side,  order  denying,  267 

To  dismiss,  upon  completion  of  prima  facie  case,  in  open  court,  284 
To  dismiss  and  direct  verdict  for  defendant — 

on  plaintiff's  prima  facie  case,  285 

on  completion  of  all  testimony,  280 
To  exclude  evidence  and  to  instruct  for  defendant,  2S6 
For  judgment  on  pleadings,  288 

To  disregard  advisory  verdict  and  to  make  findings  and  enter  decree,  295 
For  new  trial,  overruled,  304 
For  new  trial   (general  form)   305 

by  defendant,  306 

where  instruction  to  find  for  defendant,  307 

order  sustaining,  308 

order  overruling  and  judgment,  308 
To  strike,  insufficient  facts,  052 
To  dismiss,  insuflficient  facts   (See  Dismiss),  035,  953 

remedy  at  law,  053 

no  jurisdiction,  953 

bill  for  copyright  infringement,  953 

no  equity,  055 

misjoinder,  955 
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Motion— Cont  in  u  ed 
To  dismiss — Concluded 

nonjoinder,  'Xi't,  !)55 

statutory -limitations,  955 

uncertainty,  955 

in  open  court,  958 

in  answer,  !)5S 
To  dismiss  for  unconstitutionality,  058 

for  no  federal  jurisdiction,  958 

intervening  petition,  900 
To  dismiss  bill  asking  for  receiver,  961 
Informal,  miscellaneous,  at  hearing,  961 
To  dismiss,  on  special  appearance,  963 
Separate  motion  to  dismiss,  of  railway,  965 

To  dismiss,  by  individual  in  suit  against  the  United  States,  988 
To  vacate  preliminary  injunction  in  part,  968 
To  vacate,  order  allowing  fees,  969 
To  amend  answer,  970 

For  leave  to  consent  amendment  to  answer,  971 
For  leave  fo  file  supplemental  answer,  by  consent,  973 
For  leave  to  intervene,  976 
To  assign  time  to  take  evidence,  983 
To  take  additional  testimony,  987 
To  enter  nunc  pro  tunc  decree,  989 
To  rectify  order  or  decree,  980 
For  decree  on  mandate,  990 
For  rehearing,  order  denying,  993 
To  retax  costs,  994 
For  appointment  of  master,  1000 
To  refer  intervention  to  master,  1099 
To  dismiss,  notice  of,  922 
To  advance  cause,  notice  of,  923 
For  severance  on  appeal,  027 
To  hear  defenses  in  point  of  law  in  equity  suit  separately,  before 

trial,  928 
To  make  new  parties  defendant,  020 
For  personal  service  on  absent   defendants,  020 

note,  032 
For  leave  to  file  bill  in  supreme  court  of  the  United  States,  935 
For  preliminary  injunction,  036 

Suggesting  new  district  attorney  and  asking  substitution,  937 
For  additional  security  for  costs,  037 

To  amend  bill  by  crossing  out  original  and  inserting  amended  bill,  947 
To  amend  amended  bill  by  striking  out  and  inserting,  947 
To  amend  bill  by  adding  defendant,  947 
To  amend,  by  inserting,  948 
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Motion — Concluded 

To  file  second  amended  bill,  949 

By  plaintiif,  to  dismiss  with  costs,  950 

To  dismiss  by  party,  late  an  infant,  on  coming  of  age,  96il 

For  judgment  on  pleadings,  Sol 

For  new  trial — 

petition  for  extension  of  time  for,  313 
entry  on,  312 
In  arrest,  311 

Petition  for  extension  of  time  in  which  to  make,  313 
To  set  aside  verdict  because  reached  improperly,  315 

note,  316 
For  peremptory  writ  of  mandamus,  364 
Displacing  plea  and  demurrer,  note,  863 
To  dismiss  after  answer,  note,  951 
To  suppress  deposition,  480 
To  strike  out  parts  of  depositions,  480 
To  withdraw  deposition,  47'9 
Averments  in  answer  may  take  place  of,  900 
For  order  to  sh'ow  cause  why  injunction  should  not  be  decreed  undei- 

Judicial  Code,  Sec.  266—1454 
Before  master,  requiring  submission  of  report  in  accounting,  llO® 
To  take  surrebuttal  testimony  before  master,  1112 

abjections  to,  1112 
To  allow  master's  report,  1122 
For  appointment  of  receiver,  1146 

To  require  clerk  in  one  federal  district  to  file  copy  of  appointment  of 
railway  receiver  in  other  districts  penetrated  by  the  rail- 
way, 1179 
To  vacate  order  and  discharge  rule  in  pursuance  thereof,  entry  grant- 
ing, 1257 
To  refer  intervening  petition  to  master,  1270 
To  restrain  receivers,  1278 
For  preliminary  injunction,  1397 

notice  of,  1396 
Order  overruling,  for  preliminary  .injunction  j  1397 

For  temporary  injunction  and  restraining  order,  without  notice,  1398 
To  vacate  preliminary  injunction,  denied,  1423 
Notice  of,  to  discharge  ne  exeat,  1393 
To  discharge  ne  exeat,  1394 
To  modify  injunction,  1446 
To  dissolve  injunction,  1447 
To  dissolve  preliminary  injunction,  1447 
To  dissolve  injunction,  order  overruling,  1449 
For  attachment  for  contempt  of  court,  notice  of,  1492 
To  commit  for  contempt,  1493 
To  dismiss  patent  suit  for  void  designi,  1599 
To  produce  original  documents,  in  patent  suit,  1647 

of,  1519 
For  rule  to  show  cause  in  contempt,  1493 

note,  1494 
For  contempt,  order  granting,  1495 
For  commission  to  take  testimony  abroad   in   customs  case,   notice 
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Motor  Vehicle — 

(See  National  Motor  Vehicle  Theft  Act,  2505a 

Municipality — 

Joint  answer  by  ofQcers  of  and  holders  of  oertificateB  of  indebtedness, 

897 
May  intervene,  980 

Injunction  restraining  from  interfering  with  telephone  company.  1088 
Eestraining  order  against,  1402 
Infringement  by,  1571 

note,  1575 
Liability  in  admiralty  for  negligent  handling  of  municipal  Are  boat, 

2157 

Municipal  Bonds  (See  Bonds). 

N 
National  Bank  (See  Citizenship) — 

Citizenship  of,  33,  34 

note,  34 
Suit  by,  33 
Suit  against,  34 

National  Bankruptcy  Act  (See  United  States  Statutes). 
National  Prohibition  Act  (See  Volstead  Act;  Admiralty;  Crim- 
inal Proceedings) — 

AflSdavit  for  search  warrant  under,  1858a 

Note  on  points  decided  under,  1858a,  1858« 

Search  warrant  under,  1858f 

Information  for  transporting  liquor  under,  2005b 

Indictment  for  having  liquor  in  possession  under,  2005c 

Indictment  for  keening  and  maintaining  a  building  in  violation  of, 
2005d 

Indictment  for  conspiracy  to  violate,  2005e 

Indictment  for  manufacturing  intoxicating  liquor  and  having  in  posses- 
sion distilling  apparatus  under,  2005g 

Indictment   for  unlawful   dealing   in  liquor   and   conspiracy  to  deal 
therein  under,  2005  i 

Indictment  for  conspiracy  to  erase,  substitute,  alter  and  forge  names 
on  permits  to  purchase  liquor  under,  2005m 

Libel  of  information  in  forfeiture  under,  2121j 

Answer  to  libel  of  information  in  forfeiture  under,  2121n 

Decree  of  condemnation  in  forfeiture  under,  2121p 

Claim  in  forfeiture  under,  21219 
Criminal  information  on  section  29  of,  2005o 
Complaint  of  violation  of  section  29  of,  2005r 
Affidavit  of  agent  setting  forth  violation  of  section  22  of,  781a 
'  Bill  for  injunction  for  nuisance  under  sections  21,  22  and  27,  781b 
Eestraining  order  under  section  22,  781f 
Temporary  writ  of  injunction  imder  section  22,  781g 
Decree  for  permanent  injunction  under  section  22,  781h 
Writ  of  injunction,  permanent,  under  section  22,   781i 
Decree  pro  confesso  under  section  22,  781j 
Information  in  chancery  for  citation  for  contempt  under  section  22, 

781k 
Monition  and  attachment  in  forfeiture  proceedings  under  sections  25 

and  26,  2121s 
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National  Motor  Vehicle  Theft  Act    (See   Criminal  Proceed- 
ings)— 

Indictment  under,   2005a 

Naturalization — 

Declaration  of  intention,  3592,  3593 
Petition  for,  affidavit  of  witnesses  to,  3594 
Certificate  of,   3595 

stub  of,  3596 
Cancellation  of — 

decree  of,  603 
note,  608 

Ne  Exeat — 

Writ  of — 

motion  for,   1390 
note,  1390 
Affidavit  for,  1390 

note,  1391 
Writ  of,  1392 

note,  1392 
Prayer  for,  516 
Bond  to  marshal  on,  1393 
Notice  of  motion  to  discharge,  1393 
Motion  to  discharge,  1394 
Order  to  discharge  upon  security  given,  1395 
Order  to  discharge  with  inquiry  re  damages,  1395 

Negligence — 

Oonttibutory — 

setting  up  in  plea,  186 

setting  up  in  answer,  186 

and  assumed  risli,  in  plea,  190 

defense  of  railroad,  general  denial  and,  213 

reply  denying,  228 

New  Matter — 

Petition   in  appellate  court  for  leave  to  file  bill  of  review  in  lower 
court  for,  816 
note,  821 
Petition  to  file  bill  of  review  for,  821 
Bill  of  review,  for,  822 

New  Trial — 

Motion  for,  305,  306,  307,  309,  2030 

order  denying  where  verdict  reduced,  29 

order  overruling,  304,  308,  309,  311 

order  setting  aside  order  sustaining,  307 

order  sustaining  and  ordering  new  trial,  308 

entry  on,  312 

petition  for  extension  of  time  in  which  to  make,  313 

effect  of  on  finality,  for  purposes  of  review,  2763 
Petition  for,  993 

Nolle  Indictment — 

Order  for,  2014 

Nolo  Contendere — 2024 

Note,  2024 

Non-resident     (See    Defendants ;    Service ;    Citizenship ;    Re- 
moval)-— 
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Non-suit — 

Compulsory,  note,  283 

Distinguished   from   directed   verdict,  note,  2S3 

Notice — 

To  surety   on   cost   bond,  236 

For   publication   of   service,  243 
To  plead,  248 

To  declare,  249 

Of  motion  for  leave   to  amend,  249 
note,  250 

To  reply,  251 

Of  trial,  251 

To  plaintiff  of  motion  to  transfer  to  equity  side,  20fl 

Of  taxation'  of  costs,  326 

Of  application   for   writ   of  mandamus,   343 

Of   deposition   de  bene   esse,  and  note,  461 

Of  motion   for  appointment  of   special  examiner  to   take   di'positions. 
472 

To  take  depositions  under  Equity  Eule  47 — 475 

Affidavit  of  service  of,  476 

To  co-defendants  to  join  in  appeal,  021 

Of  motion  to  dismiss,  P22 

Of  motion  to  advance,  023 

To  advance,  writ  to  serve  copy  of,  024 

Of  motion  to  strike   from  ansvper,  025 

Of  application  for  trial,  026 

Of  final  bearing,  926 

Of  appointment   of  guardian  ad   litem,  044 

Motion  to  amend  with  notice  accepted,  971 

Order   suppressing  notice-  to  take  testimony,  988 

For  proceedings  before  master,  1104 

Of    motion    in    district    court    to    require    witness    to    testify    before 

master,  1110 
Of   motion    in    district    court    to    require    production    of   books   before 

master,  1111 
Of  motion  to   take   surrebuttal  testimony   bcfoie   master,   1111 
Accompanying  draft  of  report  of  mastei-,  1120 
Of  hearing  on   objections   of   master's  report,   1130 
Of  application  for  receiver,  1145 

Order   that   receivers   give   notice   to   stockholders,   1223 
Notice  of  petition  by  receivers,  1223 
To   creditors   to   prove   claims   before   master,   1241 
Of  motion  to  discharge  ne  exeat,  1303 
Of  motion  for  preliminary  injunction,  1396 
affidavit  of  service  of,   1396 
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Notice — Concluded 

Of  hearing  under  Judicial  Code,  Sec.  266 — 14.56 

Of  motion  for  attacliment  for  contempt   of  court,  1492 

Of  motion  for  commission  to  take  testimony  abroad,  1519 

Of  appearance  in  court  of  customs  appeals,  1535 

Of  claims  relied  on  in  infringement  suit,   1599 

In  patent  suit — 

to  set  down  defense  of  license  for  separate  trial,  1644 

of  infringement,   1C46 

of  motion  to  produce  original  documents,  1646 

of  petition  to  take  new   evidence,   1665 

of   motion   for   supplemental   injunction,   1682 

of  special  matter  in  suit  at  law,  1687 
note,  1689 
To  desist  from  use  'of  alleged  infringing  marks,   1740 
Of  request  to  withdraw  plea  of  not  guilty  and  to  demur,  2020 
To  appear  and  file  claims   in  admiralty  suit,  22S5 
Of  motion  in  admiralty,  2287 
To  master  of  seaman's  claim  to  wages,  2289 

Order  to  give  public  notice  of  monition  (Furtlier  aeo  Bankruptcy; 
Removal;  Claims  against  the  United  States;  Appellate 
Proceedings),   2319 

Nunc  Pro  Tunc  (See  Order) — 

Agreement  as  to  filing  answer,  000 

Motion  for  entry  in  bankruptcy  proceedings,   2543 


Oath  (See  Affirmation;  Verification)— 
Of  jury   on  voir   dire,  260 
Of    witness,   261 
Of   special  master,  1103,   1237 
Of  receiver,  1221 
Of  poor  convict,  1860 
To  libel  or  answer  in  admiralty,  2168 
By  corporation,  2169 
By  agent  or  attorney  in  fact,  2169 
By   proctor,  2170 
Of   appraisers   of  vessel,  2278 

in  bankruptcy,  2412 
By  referee  in  bankruptcy,  2405 
Final  oath  of  bankrupt,  2563 
And  approval  of  bond,  on  removal,  2005 
Of  deputy  marshal,  3584 
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Oath — Concluded 

Of  witness,  to  expenses   (See  Patent  Office),  3588 
By  inventor  in  application — 

for  patent,  3482 
note,  3483 

for  design,  3483 
note,  3484 

by   applicant  for  reissue,  3485,  3486 

supplemental    to    matter   disclosed    but    not    claimed    in    original 
application,  3487 

to  loss  of  letters  patent,  3487 
by  administrator,  3488 
To  witness,  civil  case,  3555 

criminal  case,  3555 
To  witness,  on  computation  of  amount  due,  3.556 

proving   execution   of   document,   3550 

touching  ability  to  procure  attendance  of  subscribing  witness,  3557 

by  referee,  3559 

on  habeas  corpus,  3558 
To  surety  on  bond — 

as  to  responsibility,  3557 

as  to  financial  worth,  3557 
To  interpreter,  criminal  case,  3557 

civil  case,  3557 
To   party,  concerning  loss  or  destruction   of   paper,  3558 
To  attorney,  on   admission  to  bar,  3.5.58 
To  referees  or  auditors,  3558 
To  traverse  jury,  civil  case,  3559 

criminal  case,  3559 
To  foreman  of  grand  jury,  1876,  3559 
To   remaining  grand  jurors,   1876,  3560 
To  juror,  challenged  for  cause,  3560 
To  jurors  on  voir  dire,  3561 
To  jury- 
on  assessment  of  damages,  civil  case,  3560 

on  forcible   entry  or  detainer  case  before  commissioner,  3560 

Objection — 

To  motion  to   take   surrebuttal   testimony   before   master,   1112. 

To  report  of  master,  in  report  itself,  1129 

Hearing  on,  notice  of,  in  case  of  master's  report,  1130 

Opposition  (See  Trade  Mark) — 
Appeal  in,  2967 

Oral  Forms — 

Used  by  clerk  of  courts,  3555  to  3572 
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Oral  Testimony  in  Equity  (See  Rule  46). 
Order — 

To  sue  in  forma  pauperis,  240 

For  service  by  publication,  242 

For   service   on  non-residents,  244 

Substituting  attorneys,  246,  247 

Overruling   motions,  252 

Granting  motion  to  make  petition  definite  and  certain,  255 

Allowing  amendment  to  a  couiit  in  declaration,  255 

Granting  leave  to  pleadj  256 

Allowing  amendment   to   plea,  257 

and   striking  from  files,  257 
Impaneling  jury,  258 
Discharging  jury,  259 
For  trial  by  eleven  jurors,  259 

Transferring  suit  to  another  division  of  same  district,  263 
Transferring  suit  to  another  place  in  same  district,  264 

note,  264 
Denying  motion  to  transfer  to  equity  side,  267 
Of  disqualification  of  judge,  271 

Granting  motion  for 'a  judgment  on   pleadings,  273 
By  supreme  court  in  suit  between  states,  for  indebtedness,  274 
Overruling  demurrer  and  permitting  amendment,  270 
Sustaining  demurrer  to   declaration   and  allowing  amendment,   276 
Overruling  demurrer,   277 

for  failure  to  prosecute,,  278 
Sustaining  demurrer  to  pleas,  278 
Alternative,  reducing  verdict,  300 

Overruling  motion  for  new  trial  and  settling  bill  of  exceptions,  304 
Setting  aside  order  sustaining  motion  for  new  trial,  307 
Permitting  filing  of  bill  of  exceptions — 

after  time  allowed,  329 

after  term,  329 
Granting  writ  of  mandamus,  351,  353 
Granting  alternative  writ  of  mandamus,  346  ' 

Sustaining   demurrer   to   defense   to   alternative  writ,  351 
For  alternative  writ,  351 
Making  alternative  writ   peremptory,  358 
In    condemnation    proceedings    appointing    commissioners     to    assess 

damages,  404 
To  empanel  a  jury  to  assess  damages  in  condemnation  proceedings,  411 
To  empanel  a  jury  to  assess  damages,  and  writ  for  view  of  premises, 

412 
Designating  commissioner  to   try   complaint   against   Chinese   person, 
421 
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Order — Continued 

Of  deportation  of  Chinese,  426,  428,  429 

Affirming  commissioner  on  appeal  in  Chinese  deportation  proceeding, 

442 
Of  remand  on  writ  of  habeas  corpus  of  Chinese  person,  444 
Of  deportation  of  alien  under  Immigration  Acts  of  1907  and  1917,  448 
Allowing  writ  of  habeas  corpus,  449 

Overruling  demurrer  to  application  for  writ  of  habeas  corpus,  450 
Discharging  alien  from  custody,  under  alien  Deportation  Acts  of  1007 

and  1917,  460 
To  show  cause  why  time  for  taking  deposition  should  not  be  extended, 

471 
For  dedimus  potestatem,  467 
Extending  time  for  talcing  depositions,  471 
Appointing  special  examiner,  472 
Consent  order,  to  appoint  examiner,  473 
Appointing   special   examiner  under   Equity  Rule  47 — 473 
To  withdraw   depositions,  470 
Of  interpleader,  637 
Giving  leave  to  intervene,  907 
Making  new  parties  defendant,  931 
Autliorizing   service   on   absent  defendants,  931 
Associating  counsel,  938 
To  take  bill  pro  confesso,  938 
Vacating  decree  pro  confesso,  940 
For   attachment,  to  compel   answer,  941 
To  stand  over  to  add  parties,  942 

to  supply  proofs,  942 
Appointing  guardian  ad  litem,  945,  946 
Nunc  pro  tunc,  amending  bill,  948 
Granting  leave  to  file  amended  bill,  949 
For  leave  to  amend  bill,  949 

Granting   motion   for  judgment   on   pleadings,   952 
Overruling  motion   to   dismiss   intervening  petition,  960 
Allowing  fees,  motion  to  vacate,  969 
To  withdraw  answer,  970 
Granting  leave  to  file  amended  answer,  972 
Extending  time  to  answer,  974 
Granting   leave  to   intervene,   975 

note,  975 
Denying  application  to  intervene,  976,  979 
Assigning  time  in  which  to  take  testimony,  984 
Allowing  testimony  by  depositions,  984 

note,  985 
Allowing  particular  deposition,  985 
Preserving  oral  testimony,  986 
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Order — Continued 

To  reopen  case  and  take  further  testimony,  987 

Suppressing  notice  of  taking  testimony,  988 

Fixing  time  to  file  briefs,  988 

Directing  mandate  to  be  put  on  records,  991 

Denying  motion  for  rehearing,  993 

Making  party  plaintiff,  995 

Making   parties   defendant,  990 

Admitting  defendants,  nunc  pro  tunc,  997 

Granting  leave  to  intervene  and  file  answer  and  cross   petitioUj  998 

Overruling   motion   to   strike   joint   answer   of   defendants   and   inter- 
veners, 998 

Of  severance^  909 

Sustaining  motion  to  dismiss,  1003 

Dismissing  bill,   1004 

Directing  state  court  records  to  be  filed  in  federal  court,  1011 

Designating  judge  to  hold  court  in  named  district,  1013 

To  draft  board  to  show  cause,  1014 

Appointing  commissioners   to   partition,   1015 

Enjoining   transfer   of  bonds,    1015 

Modifying   injunction,    1016 

To  show  cause  vphy  certain  matter  is  not  mailable,  1017 

Show  cause,  against  postponement,  etc.,  1018 

On  receiver,  to  pay  over,  1023 

Of  delivery  of  property  over  to  reorganized  railroad,  1070 

Of  conveyance  and  possession  by  master,  1073 

Of  distribution,  1088 

Appointing  master  to  report  on  evidence,  1099 

Of  sale  by  special  master,  1038 

Appointing  special  master  to  report  on  strike,  1100 

Appointing  master  to  determine  amount   due,  1100 

Appointing  special  master,  1101 
to  hear  certain  claims,  1102 

Appointing  master  pro  hac  vice,  1103 

To  master  to   report   testimony,  1105 

To  master,  requiring  report  in  accounting,  1107 

Granting  leave  to  amend  report  of  master,   1127 

Concerning  receivers    (See   Receiver),   1127 

fixing  day  for  hearing  on  receivership  petition,  1144 
extending  time  to  answer  in  application  for  receiver,   1146 
petition  for,  of  appointment  of  receiver  and  to  work  oil  and  gas 

property,   1148 
appointing   temporary   receiver,   1154 
appointing  receiver   of  railway,   1159 
appointing  receiver  for  gas   company,  1166 
appointing  receiver  with  power  to  collect  rents,  1173 
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Order— Continued 

Concerning  receivers — Continued 

extending  receivership  over  named  property,  1174 

to  file  amendment  and  extending  receiversliip,   1177 

appointing  receiver,  for   manufacturing  corporation,   1178 

on  resignation  of  receiver,   1180 

accepting  resignation  of  one  co-receiver  and  designating  other  as 
sole  receiver,  1181 

to  receivers,  concerning  duties,   1183 

allowing  claims  in  receivership,  11S3 

making   allowances   in  receivership,   1184 

appointing  receiver,  directing  transfer  of  property  to  him,  and 
designating  his  counsel,  1185 

appointing  receiver  for  street  railway,  1187 

appointing  receiver  for  Indian  oil  lands,  1188 

amending   order   appointing  receiver,   1103 

continuing  receiver,   1193 

prescribing  duties  of  receiver,  1103 

permitting  receiver  to  sue,  1197 

on  petition  of  receivers  for  certain  authority,  1206 

appointing  attorney  for  receivers,  1210 

permitting  receivers  to  advertise  for  purchase  of  bonds  for  sink- 
ing fund,  1211 

directing  receivers  as   to  buildings   and  betterments,  1214 

extending  receivership  in   one  case  to  property  in  another,   1215 

giving  sole  authority  to  surviving  receiver,  1215 

appointing   ancillary  receivers,   1216 

confirming   and   continuing   receivers,   1220 

authorizing  receiver  to  accept  possession  from  state  court,  1220 

petition  for  rehearing  of  application  for  appointment  of  receiver, 
overruled,  1222 

to  receivers  to  give  notice  to   stockholders  by  publication,   1223 

to  require  delivery  to  receivers  of  muniments  of  title,  petition 
for,  1228 

requiring  party  to  turn  over  to  receivers  certain  documents,  1230 

authorizing  receiver  to  settle  traffic  balance,  1232 

to  receiver  to  pay  rent,  1233 

appointing  master,  to  hear   claims   against  receivers,   1234,   1236 

to  pay  claims  accruing  prior  to  receivership,  1238 

permitting   receivers  to   purchase  equipment,   1245 

authorizing  receivers  to  pay  a  master's  fees,  1245 

authorizing  receiver  to  borrow  money  and  issue  receiver's  cer- 
tificates,  1248 

allowing  receiver  to  renew  notes,  1251 

directing  filing  and  service  of  petition   of  receiver,   1255 

directing  receivers  to  replace  bridges,   1257 
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Order — Continued 

Concerning  receivers — Continued 

concerning  direction   to   receivers,   1263 

directing    marslial    to    appoint    deputies    to    protect    property    in 

hands  of  receiver,  1866 
granting  leave  to  intervene  to  foreclose  a  mortgage  on  property 

.    in  receiver's  lianda,   1276 
granting  leave  to  make  receiver  a  party  in  a  suit  in  a  state  court, 

1280 
granting  leave  to   garnishee  receiver,   1282 
accepting  resignation   of  receiver,   1206 
discharging  receiver,   12!)",   1208 
allowing  account   and   discharging  receiver,   1299 
discharging  railway  receivers  and  restoring  property,  1300 
appointing  ancillary  receivers  for  railroad,  1374 
appointing  special   master   in   ancillary   suit,   1338 
to  print  records  in  ancillary  suit,  1339 
ancillary,  confirming  and  directing  sale  by  receivers  to  reorganize 

company,  1342 
nisi,  confirming  judicial  sale,  1359 
setting  aside  judicial  sale,  1359 
concerning  ne   exeat    (See  Ne  Exeat) — 
for  writ  of  ne  exeat,  1391 

note,  1391 
to  discharge  ne  exeat  upon  security  given,  1395 
to  discharge,  with  injury  as  to  damages,  1305 
concerning   injunctions    (See   Injunction)  — 
denying  restraining  order,  1400 

setting  down  for  hearing  on  motion  for  preliminary  injunc- 
tion,  1400 
note,  1401 
restraining  certification   of   values   for  taxation,   1401 
restraining  construction  of  telephone  line  in  city,  1402 
modifying  restraining  order,   1404 

referring  motion  for  injunction  to  master,  to  report  facta,  1405 
refusing   injunction,   1406 
vacating  preliminary  restraining  order,  1407 
granting   temporary   injunction   against   postmaster,    1408 

note,  1408 
show    cause,    why    temporary    injunction    should    not    issue 

against  receiver  of  railroad,  HOO 
granting  temporary   injunction   against   receivers,   1410 
decreeing  preliminary  injunction  in  case   of  trade  mark  and 

label,  1411 
granting  injunction  against  telephone  company,   1417 
granting  injunction  against  chief  executive  of  labor  union,  1418 
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Order — Continued 

Concerning  receivers — Continued 

concerning  injunctions — Concluded 

enjoining   strikers  from  interfering  with  business,  1419 

note,  1422 
extending  time   of  injunction,  1422 

denying  motion  to   vacate   preliminary  injunction,  1423 
allowing  injunction  against  use  of  copyright  forms,  1426 
enjoining  suit  at  law  in  same  federal  court,  1436 
enjoining  bringing  of  suits  in  state  court,  and  striking  out, 
1436 
-    note,  1437 
for  preliminary  injunction  in  patent  suit,  1437 
refusing  injunction  in  patent  suit,  1439 
dissolving  injunction,  1448 
concerning  proceedings  under  Judicial  Code,  Sec.  266  (See  Injunc- 
tion)— 
restraining  under  Judicial  Code,  Sec.  266 — 1450 

marshal's  return  on,   1452 
to  appear  for  hearing  before  three  judges,  1450 
setting  down  for  hearing,  1452 
calling  judges  to  aid,  1452 
naming  place  for  hearing,  1452 
granting  temporary  restraining  order,  1452 
to  show  cause  why  temporary  injunction  should  not  issue,  1457 
allowing  temporary  injunction,  with  exceptions,  1358 
by  three  judges,  enjoining  state  officials,  1460 

note,  1460 
denying  temporary   injunction,   1463 
denying  application   for   injunction,   1464 
denying  injunction  pendente  lite,   1464 
granting  motion  to  dismiss,   1464 
note,  1465 
concerning  contempt  proceedings    (See  Contempt) — 
for  arrest,  for  contempt  of  court,  1494 
granting  motion  for  contempt,  1405 
fixing  day  for  hearing  in  contempt,  1496 
continuing  hearing  in  contempt,   1497 
adjudging  defendant  guilty  in   contempt  of   injunction,   1497 

note,   1499,  1498 
fining  defendant  for  contempt,  1499 

note,  1500 
committing  for  contempt,  1501,   1,504,  1506 
concerning  patent  suits — 

allowing  intervention   in   patent  suit,   1598 
in  patent  suit  for  supplemental  decree,  1679 
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Order — Concluded 

Concerning  receivers — Concluded 

concerning  patent  suits — Concluded 

setting   down  for   separate  trial  the  defense   of  license  in  a 

patent  suit,   164,'i 
requiring  defendant   in   patent  suit  to  prove   date   of  antici- 
pating publication,  1645 
to  produce  original  documents,  in  patent  suit,  1651 

Original  Jurisdiction — 

Of  supreme  court  (See  Supreme  Court) 

Oyer — 

Demand  of,.  250 


Parties  (See  Citizenship ;  Bill  of  Revivor ;  Intervention) — 

Adding  substitute  process,  note,  932 

Alignment  to  determine  jurisdiction,  note,  5 

Petition  by  receiver  to  bring  in,  1196 

Order  to  stand  over  to  add  new,  942 

Motion  to  make  new  parties  defendant,  929 

Order  making  new  parties   defendant,  931,  996 

Motion  to  dismiss  for  nonjoinder  of,  935,  9S5 

Motion  to  dismiss   for  misjoinder,  955 

Nunc  pro  tunc  order  admitting  defendants,  997 

Order  making  Fidelity  Company  party  plaintiff,  995 

Order  dismissing  defendants  before  hearing,  1004 

Partition — 

Commissioners,   order   appointing,   1015 

Partnership  (See  Citizenship) — 

Citizenship  of  and  note,  6,  8,  13 

Defendant  with  corporation  for  personal  injury,  137 

Accounting,  prayer  for,  491 

Winding  up,  prayer  for,  491 

Verification  of  bill  by,  510,  520 

Bill  to  dissolve,  555 

Bill,  for  accounting  after  dissolution,  and  for  receiver,  558 

Bill  to  enjoin  partnership  from  transferring  title  to  patents,  698 

Bill  for  accounting  in  and  appointment  of  receiver  for,  558,  1143 

In-  bankruptcy — 

petition  by,  2364 
note,  2366 
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Partnership — Concluded 

Petition   of  administrator  of   deceased   partner   to   settle   partnership 

affairs,  2383 
Proof  of  claim  of,  2441 

Part  Owner — 

Of   vessel    (See  Admiralty) 

Patent  for  Invention  (See  Interference;  Injunction;  Interven- 
tion; Patent  Office) — 
Bill  to  cancel  interfering,  1588 

note,  1590 
Bill  to  compel  issue  of,  1590 

note,  1593 
Bill  to  enjoin  transfer  of  title  to,  698 
answer  to,  851 

decree  enjoining  transfer,  1024 
Infringement  of — 
notice  of,  1646 
note,   1646 
bill   (earlier  form),  1559 

essentials  of  bill,  note,  1563 
bill  under  present  equity  rules,  1565 

note,   1.567 
prayer  for  accounting  and  for  injunction  in  infringement  suit  on, 

494 
decree  on  master's  report  in  suit  on,  1131 
notice  of  hearing  on  objections  to  master's  report,  1130 
accounting  by  master  in  suit  on,  1128,  1129 
bond  in  lieu  of  preliminary  injunction,  1439 
order  refusing  preliminary  injunction  in  suit  on,  1439 
preliminary   injunction  to  restrain   infringement,   1438 
order  for  preliminary  injunction  in  suit  on,  1437 

note,  1438 
bill  of  revivor  in  suit  on,  809 

bill   for   joint   and   several   infringement   of   several   patents,    1568 
bill  for  by  city,  contractor  and  architect,  1571 

note,  1575 
bill  by  joint   owners  of  patent  against  joint   infringers,  1575 

note,  1580 
bill  by  owner  and  exclusive  licensee  for  infringement  of   several 

patents  used  jointly,  1580 
allegations  to  show  assignment  before  suit  for,  1584 

note,   1584 
suit  on  reissued  patent,  1584 
note,  1584 
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Patent  for  Invention — Continued 

Infringement  of — Continued 

suit  by  administrator  on,  1985 

allegation  of  conspiracy  to  infringe,  1585 

prayer  for  injunction   in  suit  for,   1585 

allegation  that  validity  determined  in  former  suit,  1586 

assignment  during  suit  for,  set  out  in  supplemental  bill,   1587 

by  vendee  of  article,  1594 

Intervention  by  manufacturer  in  suit  against  vendee  for,  1594 

note,  1595 

order  granting  intervention,  1596 
petition  for  intervention  with  defendant's  consent  in  suit  for,  1596 

order  allowing,  1598 
bill  of  particulars  in   suit  for,  specifying  claims   infringed,   1598 
notice  of  claims  relied  on   in  suit  for,  1599 

motion  to  dismiss  suit  for,  on  design  patent,  alleging  invalidity, 
1599 

note,  1600 
defenses  in  suit  for  infringement  of — 

in  answer   (in  general),  1601,  1604 
note,  1603,  1606 

in  amended  answer,  1607 
note,  1611 

denying  assignee's  right  to  sue,  1613 

imperfect   specification,   1613 

defective  specification,  1614 

inutility,  1614 

inoperativeness,  1614 

adjudication  in  prior  suit,  1614 

scope  of  claims  limited  by  patent  office  proceedings,  1615 

denial  of  license,  1615 

denial  of  public  acquiescence  in  validity,   1615 

denial  of  title,  1616 

abandonment  of  invention,  1616 

invention  by  another,  1616 

limited  by   prior   foreign   patent,   1616 
note,  1617 

license   in   defendant,   1626 

notice    to    set    down    for    separate    and    advanced    trial, 
1644,  1645 

fraud  of  defendant  set  up  in  reply,  1633 

intimidation  of  customers  of  one  manufacturing  under  license, 
1630 
proceedings   in   infringement   suit,  stipulation  as  to— 

defendant's  device,  1638 

drawings,  1639 

use  of  printed  copies  of  patents,  1640,  1641 
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Patent  for  Invention — Continued 

Infringement  of— Concluded 
master — 

appointment  of  1669 
report  of,  1009,  1670,  1671 
certificate  by  master  to  court  of  questions,  1643 
order   requiring   i)roof   of   date   of  anticipating,   publication,   lfl4S 
motion  for  production  of  original  documents,  1647 
notice  of,  1646 
affidavit  on,   1649 
order  granting,   1651 
preliminary,  at  hearing,  1651 
final  hearing,  case  submitted,  1654 
decree  pro  confesso,  1655,  1656 
decree  dismissing  bill,  1656 
interloctory  decree  sustaining  patent,   1657,  1659 

return  of  service  on,  1601 
decree  upholding  some  claims  and   declaring   others  void,  1664 
decree   on   defense   of  license   and   counterclaim,   1662 
order  amending  decree,  1663 
notice  of  petition  to  take  new  evidence,  1665 
petition  to  introduce  new  evidence,  1666 
perpetual  injunction,   1664 
final  decree  in,  1074,  1675 
judgment  for  costs  in,  1677 
order  on  mandate  from  appellate  court,  1678 
order   for   supplemental   decree,   1070 
supplemental    decree    after    mandate,    1680 
supplemental   injunction,   1681 
notice  of  motion  for,  1682 
Action  at  law  on — 

declaration   for   infringement   after   expiration  of  patent,   1684 
note,  1686    • 
verification  of,   1686 
note,  1687 
plea,  general  issue,  1687 

note,  1687 
plea  and  notices  of   special  matter,   1687 
replication,   1689 
note,   1690 
Appeal  in  suit  on — 

from  decree  of  invalidity,  2923 

from   decree  sustaining  validity,  2924 

from  injunction  upon  decree  of  validity,  2925 

from   decree   of   non-infringement,   2026 

from  preliminary  injunction,  2927 

from  decree  dismissing  charge  of  contributory  infringement,  2929 
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Patent  for  Invention — Concluded 

O&th  as  to  loss  of,  3487 
Oath  by  administrator,  as  to  loss  of,  3488 
Disclaimer,  after  patent  granted,  3491 
Assignment  of   interests  in — 

entire  interest,  before  issue,  3403 
note,  3494 

entire  interest  in  patent,  3495 

undivided  interest,  3495 

territorial  interest,  3496 
License — 

to  manufacture  in  certain  place    (shop  right),  3497 

non-exclusive  with  royalty,  3497 
Petition  for  copies  of  rejected  and  abandoned  applications,  3508 

Patent  Office — 

Proceedings   in,   for   letters   patent,  before   primary   examiner — 
petition  for  letters  patent — 

by  sole  inventor,  3461 

by  joint  inventors,  3461 

by  inventor,  for  himself  and  assignee,  3462 

by  administrator  of  inventor,  3464 

by  executor  of  inventor,  3463 

by  guardian  of  insane   inventor,  3463 

for  design,  by  inventor,  3467 

for  reissue-^ 

by  inventor,  3466 
by  assignee,  3466 

for  renewal  of  application  lapsed  by  failure  to  pay  final  fee, 
3468 

for  caveat    (abolished) 
Power  of  attorney — 
in  petition,  3462 
after  application  filed,  3489 
associate,  3963 
revocation   of,  3463,   3489 

notice   of  revocation   of,  by  commissioner   of   patents,  3463 
notice  of  acceptance  of,  3464 
Specification — 

for   process   application,  3469 

note,  3470 
for  machine,  3470 

note,  3474 
for  composition   of   matter,  3478 
for  design,  3479 

note,  3480 
drawings   in,   chart   for   draftsman,  3476 
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Patent  Office — Concluded 
Oath— 

of  inventor   (general  form),  3482 

note,  3482 
in  application  for  design,  3483 

note,  3484 
in  reissue  application,  3485 

by   assignee,  3486 
supplemental,  3487 
Interference — 

notice  of,  3512 
preliminary   statement — 

domestic  inventor,  3509 

foreign  inventor,  3510 

motion  for  extension  of  time  for  filing,  3514 

motion  to  amend,  351.5 

amended,  3515 

motion  to  dissolve,  3516 
depositions  in— 

notice  of  taking,  3409 

proof  of  service  of,  3499 

form  of,  3500 

stipulation  as   to   testimony  of   witness  not   examined,  3501 

certificate  of  officer  to,  3503 
disclaimer  in,  3402 
Amendment  of  application — 
form  for,  3490 
anticipating   the   references — 

affidavit,  3524 

supporting   affidavit,   3526 
Appeal  proceedings — 

from    primary    examiner   to — 

examiners-in-chief   (the  board),  3505 

commissioner  of  patents,  3507 
from   examiner   of   interferences   to   examiner-in-chief,  3505,   3517 
from  examiners-in-chief  to  the  commissioner  of  patents — 

in  ex  parte  case,  350R 

in  interference  case,  3506 
assignment  of  errors  on,  3518 
petition  for   rehearing  before   commissioner,  3520 
from  commissioner  of  patents  to  District   of  Columbia  court  of 
appeals — 

notice  of,  3523 

in  ex   parte  case,  3527 

petition  for,  in  ex  parte  case,  3528 

petition  for,  in  interference  case,  3530 

notice  of,  in  interference  case,  3530 
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Penal  Code  (See  United  States  Statutes). 
Penalty  (See  Contempt;  Criminal  Proceedings) — 

Suit  for,  in  case  of  infrinfipment.  of  copyright,  see  forma  and  notes, 

1691  to  1718 
In  trade  mark  infringement  anit,  175fi 

Prayer  for  in  patent  infringement  suit,  1.162,  1.567,  1.570,  1579 
Incurred  by  carrier  for  failing  to  unload  and  feed  stock,  104 

note,  106 
For  violation  of  Safety  Appliance  Act,  142,  144 

note,  143 
For  violation  of  Hours  of  Service  Act,  162,  168 

note,  167 

Pension — 

Indictment  for  making  and  presenting  a  false  claim  of,  1922 
Indictment  for  demanding  illegal  fees  of  pensioner,  1925 

Peonage — 

Indictment  for,  1995,  1!)!)6 

Peremptory  Writ  of  Mandamus  (See  Mandamus). 
Perishable  Property  (See  Bankruptcy). 
Perjury  (See  Criminal  Proceedings). 
Perpetuam  Rei  Memoriam — 

Note,  462 

Personal  Injury  (See  Declarations;  Petitions) — 

Cancel'   tion  of  release  from  liability  for,  1000 
Suits  for  damages — 

petition  or  declaration  in,  57,  60,  65,  60^  71,  74 
recovery  on  accident  insurance  policy  for,  79 
libel  in  rem  for  injury  to  stevedore,  2090,  2092 

answer  to,  2212 
libel  in  rem  for  injury  to  passenger,  2115 
Libel  in  personam  to  recover  for  wrongful  death,  21.33 
Libel  in  personam  to  recover  for  wrongful  death,  under  state  statutes, 
2138 
note,  2141 
Libel  in  personam  for  assault,  2142 
Claim  for  loss  of  life,  by  administratrix,  2290 

Final  decree  and  order  of  distribution  of  recovery  for  loss  of  life,  2292 
As  to  removal  of  suit  for  personal  injury  brought   against  superior 
servant  and  the  carrier,  see  the  notes  on  pages,  2592  and 
2593 
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Personam — 

Suit   in   porsonam    (See   Admiralty) 

Petition  (See  Bankruptcy ;  Patent  Office  Proceedings ;  Suits  at 
Law;  Petitions;  Declarations)  — 

In    admiralty   prorpedinfjs    (iSi-c   Admiralty) 

Petitions    (See  Declarations;  Suits  at  Law;  Bill  in  Equity; 
Admiralty;  Bankruptcy;  Removal) — 

In  suits  at  law,  nolo,  ;")."> 

Effect  on  of  Conformity  Act,  note,  5.> 

Against  railroad   company   for   personal   injuries   to   employe,  57 

For  damages  for  personal  injury,  (iO 

By  administrator  for  death   at  railroad  crossing,  71 

Against  receivers  for  ejectment  from  railway  train,  74 

To  recover  on  township  bonds,  75 

By  county  treasurer  for  back  taxes,  78 

On  credit  indemnity  bond,  84 

To  recover  for  libel,  8!) 

By  United  States  to  recover  for  timber  trespass,  103 

By  United  States  against  a  railway  for  failing  to  care  for  stock  en 

route,  104 
By   receiver  against   stockholder,   107 
To   recover   on   reparation   order   of   interstate   commerce   commission, 

124,   128 
On  fidelity  bond,  136 

Against   partnership   and  corporation   for   personal   injury,   137 
For  breach  of  contract  of  sale,  130 
Against  railroad  for  fire  along  right  of  way,  148 
Against  collector  of  internal  revenue  for  illegal  exactions,  149 
For  appointment  of  guardian  at  litem,  043,  944 
Allegation  of  guardian  ad  litem  in,  152 
Against  bank  for  refusal  to  honor  check,  152 
By  attorney  for  fees,  160 

By  United   States  against  carrier  for  violation   of  Hours   of  Service 
Act,  162,  168 

note,  167 
On  judgment  against  assignee  of  debtor's  assets,  170 
By  husband  and  wife  for  recovery  of  wife's  separate  estate,  174 
To  condemn  lands   (See  Condemnation  Proceedings)  — 

for  government   light   housf,   3fi0 

for  public  building,  372 
note,  375 

under   state    statute   of   er(  /inent   domain   by   telephone   company 
over  lands   of  railwn  y  company,  376 
note,   382 

for  easement   by  one   already   occupying  under  contract  about  to 
expire,  382 

for  rehearing,  993 
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Petitions — Continued 

Relating  to  receivers    (See   Eeceivers)  — 

for   appointment   of   receiver,   and   order   working   property,   1148 

by  receiver, , to  bring  in  parties,  1196 

of  receiver  for  authoritjy  to  accept  part  payment  of  note  and  to 

extend   time  of  balance,   1197 
to  discliarge  receivers,  1201 

of  receivers  for  authority  to  execute  contracts,  1206 
of  receivers  for  appointment  of  attorney,  1210 
of  receivers,  for  authority  to  purchase  bonds  for  sinking  fund,  .1211 
to  rehear  application  for  appointment  of  receiver,  1222 
by  receivers,  notice  of,  1223 

re  receivers  making  payment  on  securities,  answer  to,  1224 
to  authorize  receivers  to  deliver  possession  of  railway  property, 

1227 
to  require  delivery  to  receivers  of  muniments  of  title,  1228 
by  receiver,  to  settle  traffic  balance,  1230 
by  receiver,  to  defend  suits  and  compromise  claims,  1233 
for  order  to  limit  time  to  present  to  receiver,  1239 
verification  by  receivers,   1241 

by  receivers,  for  authority  to  purchase  equipment,  1242 
by  receivers  to  borrow  money  and  issue  receiver's  certificates,  1246 
by  receivers  to  replace  bridge,  under  terms  of  a  lease,  1252 
by  receiver  to  pay  for  electric  block  system,  1254 
by  receiver,  order  directing  filing  and  service  of,  1255 
for  direction  to  receivers,  1258 

order  concerning,   1263 
of  receiver  for  protection,  1264 

intervening,  to  recover  on  judgment  of  state  court,  1267 
against  property  in  hands  of  receiver,  1269 
to   intervene   to   foreclose  a   mortgage,   1271 

for  leave  to  intervene  to  replevy  goods  of  a  company  in  the  re- 
ceivers' hands,   1277 
to  make  receiver  party  in  a  suit  in  state  court,  1278 

note,  1280 
for  leave   to  garnishee   a  receiver,   1281 
intervening-   clairtiing  preference   against   receivers,   1282,   1285 

note,   1284,   1291 
of  receiver,  for  discharge,   1295 

in  ancillary  suit,  to  authorize  receivers  to  turn  over  property,  1340 
concerning  judicial  sale — 

to   set   aside   judicial   sale  before   confirmation,   1361 

to  set  aside  judicial  sale,  1366 

to  set  aside  sale,  by  consent,  1366 
for  attachment  for  contempt,  1487 

by  receiver,  1489 
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Petitions— Concluded 

Relating  to  receivers — Concluded 
by  importer,   l.)28 
by  secretary  of  treasury,   l.'i.Tl 
for  writ  of  certiorari,   IS.IS 
for  intervention  in  patent  suit,  1.504,  1.506 
to  introduce  new  evidence,  in  patent  suit,  1666 

notice  of,  166.5 
for  review   of   order   of   federal   trade   commission,   1826 
to  remove   criminal   case   to  federal   district  court,   10,51 
for  writ   of   habeas   corpus   ad   testificandum,  202.5 
for  writ  of  habeas  corpus  (See  Admiralty;  Bankruptcy;  Removal), 
2037 

Philippine  Islands — 

Review  of  courts  of,  27.53,  3004 
note,  3007 

Pilotage  (See  Admiralty). 

Plaintiff  (See  Citizenship;  Suits  at  Law;  Suits  in  Equity)  — 

Want  of  interest  in,  answer  setting  out,  846 
Order  making  a  party,  995 

Plea  in  Equity  Abolished — 

Xote,  863 

Plea  at  Law  (See  Suits  at  Law) — 
To  jurisdiction,  177 

note,  178 
Effect   of   Conformity  Act   on,   178 

note,  178 
Of  not  guilty,  in  trespass  by  cutting  timber,  185 
Of  not  guilty,  in  ejectment,  185 
Of   general   issue   and    contributory   negligence,    186 
Raising  general  issue,  186,  1687 

And  statement  of  defense  in  action  for  assessment  on  shares,  187 
In  action  for  violation  of  Federal  Em|)Ioyer's  Liability  Act,  189 
Of  general  issue  to  additional  counts,  190 
Of  negligence  and  assumed  risk,  190 
Another  action  pending,  191 

And  notices  of  special  matter,  in  suit  on  patent,  1687 
Of  general  issue  with  notice  of  set  off,  201 

In  action  by  railroad  engineer  for  damages  for  personal  injury,  202 
Of  statute  of  limitations,  204 
Of  abatement  by  death  of  sole  beneficiary,  205 
In  suit  on  policy  for  accident  insurance,  204 
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Plea  at  Law — Concluded 

In  criminal  proceedings    (See  Criminal  Proceedings) — 
not  guilty,  2012 
of  misnomer,  2015 

verification  of,  2015 

replication  to,  2016 
special,  2016 

replication   to,  2016  , 

of  former  jeopardy — 

conviction,  2017 

acquitfnl,  2018 

by  trial  before  commissioner,  2019 
not  guilty — 

motion  to  witlidraw  and  to  demur,  2020 
in  abatement,  2021 
"nolo  contendere,"   2024 

Pleading — 

Averments  to  show  citizenship    (See  Allegations) 
Common  law  forms,  similiter  and  replication,  223 

assupsit,  135 

writ  and  declaration,  157 

rejoinder  to  replication,  230 

forms  of  verdict  in  common  law  actions,  see  Verdict,  page,  3565, 
et   seq. 
Codes  of  civil  procedure,  note,  224 

Poor  Convict  (See  Forma  Pauperis;  Commissioner  of  United 

States)  — 
Disclinryp  of  — 

apjilication  for,  1S50 

certificate  for,  ISfil 
Maiidate  to'  jailer  to  produce,  1859 
Oath  of,  1850 

Poor  Person  (See  Forma  Pauperis) — 

Affidavit  rp  costs,  237 

note  on   requisites,  238 

Porto  Rico — 

Review  of  courts  of,  2753,  2755 

Possession — 

To  put  into,  writ,  1000 

Order  directing  conveyance  and  possession  of  railway  property,  1073 
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Postal  Cards — 

Indictment  for  mailing  libelous,   1!)U2 

Power  of  Attorney  (See  Patent  Office) — 
In  patent  application,  3462 
Associate,  in  patent  application,  3463 
Revocation  of,  3463 

notice  by  comniiBsioner  of  patents,  3463 
Revocation  of,  3480 
Acceptance  of,  in  pending  case,  by  commissioner  of  patent,  notice  of, 

3464 
After  application  filed,  3489 
In  trade  mark  application    (See  Trade  Marks) 

Practice  (See  Conformity  Act;  Removal;  Judicial  Code,  Sec- 
tion 267)— 

In  Equity-bill,  note,  526 

In  error  and  on  appeal,  2757 

For  pleas,  demurrers  and  practice  under  Equity  Rule  29,  see  note,  863 

On  cross-bill  and  counterclaim,  note,  870 

Praecipe  (See  Appellate  Proceedings ;  Transcript) — 
For  copy,  942 
General  form,  230 

In  suit  to  recover  on  reparation  order  of  interstate  commerce  com- 
mission, 126 
For  transcript — 

on   appeal,  3206,  .3214 
note,  3206 
By  appellee,  for  additional  parts  of  the  record,  3209 
Agreement  to,  3211 
Under  supreme  court  rules,  3216 
Service  of,  in  several  ways,  proof  of,  3298 

Prayer  (See  Formal  Parts ;  Bill  in  Equity) — 
For  receiver   of   irrigation   system,  1134 

Preference  (See  Bankruptcy) — 

In  bankruptcy  proceedings,  surrender  of,  order  for,  2451 

note,  2452 
Recovery  of,  bill  in  equity  for,  2.5.50 

note,  2.551 
Injunction   against   disposing  of,  by  creditors,  2551 

Prejudice  (See  Dismiss) — 

Dismissiil   Avithout,   3252 

Decree  of  dismissal  without,  1002 

Decree  of  dismissal  with,  1002 
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Preliminary  Injunction  (See  Injunction) — 

Motion  to  vacate,  in  part,  Q68 

Printed  Forms — 

Used  by  clerk  of  courts,  3573  to  3501 

Prints  (See  Patent  Office ;  Patents  of  Invention) — 
In  patent  office  proceedings,  registration,  application — 
for  individual,  3540 
for  firm,  3549 
for  corporation,  3550 
by  executors  or  administrators,  3550 

Proceedings  Before  Court  in  Banloruptcy  (See  Bankruptcy). 

Proceedings  Before  Referee  in  Bankruptcy  (See  Bankruptcy). 

Process  (See  Patent  Office;  Patents  of  Invention)  — 
Injunction   against   disclosure   of   secret,   142H 
Specification  for  patent  on,  3469 
note,  3470 

Process  (See  Service;  Summons;  Subpoena;  Writ). 

Prochein  Ami  (See  Infant;  Citizenship). 

Proclamation — 

In  open  court  for  persons  bound  to  appear,  35(12 

In  open  court   for  sureties  to  produce   principal,  3562 

For   plaintiff,  or  non-suit,  3563 

To  appear  or  forfeit  recognizance,  3563 

Estreating  bail,  3563 

By  crier,  opening  court,  3572 

Pro  Confesso   (See  Decree ;  Suits  in  Equity ;  Bill  in  Equity ; 
Equity  Procedure) — 
Order  to  take  bill,  938 
Consent  to  take,  939 
Decree  of,  939 
Motion  to  vacate  decree  of,  940 

Prohibition,  Writ  of  (See  Writs;  Admiralty) — 

Petition  for,  3273 

note,  3277 
Suggestion  for,  3277 
Rule  to  show  cause,  3285 
Writ,  3280 
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Proofs- 
Order  to  stand  over  to  supply,  942 
Of  publication,  243 

Protest — 

In  customs  cases,  1509,  1510,  1511 

note,   1500,   1511 
Answer  to,  1514 
Oral  motion  to  dismiss,  1517 

Publication  (See  Service ;  Subpoena ;  Cloud  Upon  Title) — 
Order  for  notice  by  receivers  to  stockholders  by,  1223 
Under  Sec.  57,  Judicial  Code,  note,  241 

Pure  Pood  Laws — 

Libel  under  (See  Admiralty),  2118,  2121a 

of  information,  in  forfeiture,  2121a 

answer  to,  2121d 

amended   answer   and   claim   asking   for  return  of  goods  under 
bond,  2121e 

decree  of  condemnation,  2121g,  21211 
Oleomargerine  law,  1955 
Meat  Inspection  Act,  1997 


Q 


Quash — 

Indictment,  motion  to,  2009 

for  once  in  jeopardy,  2019 
Special  appearance  to,  928 


Railroads  (See  Receiver) — 

Suit  against  for  personal  injury,  57,  60 
answer,  211,  213,  214 
for  deatli   at  crossing,  71 
for  damages  for  ejectment  from  train,  74 

answer,  212 
suit   against   by   United   States   for   failure   to   unload   stock   en 

route,  104 
violation  of  Safety  Appliance  Act  by,  142,  144,  147 
fire  along  right  of  way,  148 

violation  of  Hours  of  Service  Act  by,  162,  168,  169 
violation   of  Federal   Employer's  Liability  Act  by,   189 
condemnation  suit  against,  382 
mortgage  foreclosure,  502 

bill  to  enjoin  from  refusing  to  receive  freight,  703 
refusing  to  receive  goods  in  interstate'  commerce,  708,  716 
bill  to  subject  property  of  street  railway  to  trust  deed,  769 
bill   for  ap|)ointnient   of  receiver   for,   1134 


3756  INDEX. 

[References  are  to  pages.] 

Railroads — Concluded 

Suit  against — Concluded 

order  appointing  receiver  for,  1159,  1162 

for  street  railway,  1187 
delivery   of   possession  of,  by  receivers,   1227,   1340 
receiver's  petition  for  authority  to  purchase  rails  and  ties,  1242 

to  pay  for  block  system,  1254 

to  replace  bridges,   1252 
order   thereon,   1257 
service  of  copy  on,  1255 

intervening  petition  for  materials  furnished  to,  claiming  prefer- 
ence, 1282,  1285 
order  discharging  receivers,  1300 
assignment  by  receivers  of  choses  in  action,  1307 
ancillary  bill   for  foreclosure  of,  1328 
supplemental  ancillary  bill  for  foreclosure  of,   1329 
order  appointing  ancillary  receivers  for,  1334 
decree   confirming   sale   of,    136!) 

Railway  Commission  of  State  (See  Injunction ;  Judicial  Code, 
Section  266)— 
Bill  to  enjoin   enforcement  of  order  of,  737 

Receiver    (See   Injunction;   Order;   Bill   in   Equity;   Master; 

Claim)— 
In  general — 

notice  of  application  for,  1145 

oath  of,  1221 

bond  of,   1221 

petition  to  rehear  application  for  appointment  of,  overruled,  1222 

prayer  for,  for  an  irrigation  system,  1134 

allegations  supporting  petition  for,  by  holder  of  corporation  notes, 

1137 
affidavit  of  insolvency  in  bill  for,  1143 
appointment   of   master   commissioner   to   hear   and   report   upon 

claims  against,  1234 
proof   of   claim    of    one    receiver   against   another   before   master 

commissioner,  1137 
intervening  petition  against,  claiming  preference,  1285,  1382 

notes,   1284,   1201 
master's    report    on    intervention   in    receivership,    1291 
exceptions  to  master's  report  by,  1123 
decree   eonfirminj;  master's  report,   1203 
quarterly  statement   of,   1204 
certificate   to   (|uarterly   statement  of,  1295 
suit   against,  note,   1280 
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Receiver — Continued 
In  general — Conehided 

doctrine  of  application  of  "current  earnings"  to  "current  debts" 

in   railway   receivership,  n»te,   1284,   1291 
exhibit    of   magistrate's    record    in    suit    against    on   state    court 

judgment,    1209 
assignment   of   ehoses   in   action   upon  surrendering   of   property 
by,  1307 
acknowledgment   of,   1.308 
deed  of  receiver  of  railway  company,  1309 
api)eal  of,  uptm  direction  of  comptroller  of  currency,  2889 
Ancillary   proceedings — 

supplemental  and  ancillary  bill  by,  to  enjoin  suit  in  state  court, 

702 
order  appointing  ancillary,  1216 

bill  to  appoint  receivers  already  appointed  by  state  court,  1321 
bill  for  foreclosure  of  railway  mortgage,  1328 
supplemental  ancillary  bill  for  foreclosure,  1329 
decree  taking  ancillary  jurisdiction  over,  1331 
order  appointing  ancillary  receiver  for  railroad,  1334 
appearance  of,  to  ancillary  bill,  1335 
answer  of,  to  ancillary  bill  for  foreclosure,  1336 
order  to  print  record  in  ancillary  suit,  1339 

petition  in  ancillary  suit  to  authorize  receiver  to  deliver  property 
in  his  hands,  1340 
Answer — 

where  ejected  passenger  sues  receivers  of  a  railway,  212 

by  railway  in  hands  of,  878 

by  receiver  of  railway,  S79 

of  receiver,  adopted  by  railway,  882 

note,  882 
entry  of  appearance  and  answer,  in  application  for,  1147 
Bill  (See  Bill  in  Equity)— 

by  creditor  for  appointment  of,  528 

by  partner  for  receivership  and  accounting,  558 

note,  560 
by  partnership,  558,  1143 
for  appointment  of,  1134 

note,  1134 
for  foreclosure  and  appointment  of,  1134 

for    appointment    of   and    order   that   oil    and   gas    property    be 
worked,  1148 
Motion   (See  Motion)  — 

to  dismiss  bill  asking  for,  961 
for  appointment  of,  1146 
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Receiver — Continued 
Motion — Concluded 

to  file  in  other  districts  copies  of  appointment  of  receiver  in  one 

district,  1179 
to  refer  intervention  in  receivership  to  master,  1270 
to  restrain,  1278 
to  make  receiver  a  party  to  a  suit  in  a  state  court,  1278 

note,  1280 
Order  (See  Order)  — 

fixing  time  for  hearing  on  bill  for,  1144 
extending  time  to  answer  bill  for,  1146 
appointing  temporary,  1154 
appointing  railway,  1150,  1162 

note,  1161 
appointing,  for  gas  company,  1166 
appointing,  with  power  to  collect  rents,  1173 
extending  receivership  over  named  property,  1174,  1177 
appointing,  for  manufacturing  corporation,  1178 
on  resignation  of,  1180 
accepting  resignation  of  co-receiver,  1181 

note,  1182 
concerning  duties  of,  1183 
allowing  claims  approved  by,  1183 
making  allowances  in  receivership,  1184 
making  appointment  of  and  naming  counsel  for,  1185 
directing  transfer  of  property  to,  1185 
appointing  for  street  railway,  1187 
appointing,  for  Indian  oil  lands,  1188 
amending  order  of  appointment  of,  1193 
continuing,  1193 
prescribing  duties  of,  1193 
granting  permission  to  sue,  1197 
authorizing  acceptance   of  part  payment   of  note  and   extension 

of  time  for  payment  of  balance,  1197 
appointing  attorney  for,  1210 
concerning  buildings  and  betterments,  1214 
extending  receivership  over  property  in  another  case,  1215 
giving  sole  authority  to  surviving,  1215 

authorizing  acceptance  of  property  from  state  court  by,  1220 
confirming  and  continuing,   1220 
to  give  notice  to  stockholders  by  publication,  1223 
to  turn  over  muniments  of  title  to,  1230 
authorizing  receiver  to  settle  a  traffic  balance,  1232 
to  pay  rent,  1233 

to  pay  claims  accruing  prior  to  appointment  of,  1238 
permitting  to  purchase  equipment,  1245 
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Receiver — Continued 

Order — Concluded 

authorizing  to  pay  master's  fees,  1245 

authorizing  to  borrow  money  and  issue  certificates,  1248 

allowing  to  renew  notes,  1251 

directing  filing  and  service  of  petition,  1255 

directing  to  replace  bridges,  12.57 

concerning  petition  requesting  directions  to,  1203 

directing  marshal  to  appoint  deputies  to  protect  property  in  the 

hands  of,  1266 
granting  leave  to  make  a  party  to  a  suit  in  a  state  court,  1280. 
on  petition  for  leave  to  garnishee,  1282 
accepting  resignation,  1296 
discharging,  1207,  12!J8 
allowing  account  and  discliarging,  1200 

discharging  railway   receivers   and  restoring  property,  1300 
to  show  cause  against   temporary  injunction,  1409 
granting   temporary   injunction   against,   1410 
for  appointment  of,  in  banlsruptcy,  2396 
after  adjudication,  2399 
note,  2306 
refusing  to  appoint,  2395 
to  put  into  possession,  2397 

return  on,  2398 
granting  permission  to  appeal,  2897 
Petition    (See  Petition)  — 
for  appointment  of,  2394 
for  direction  to,  1258 

to  bring  in  parties,  1106 

to  discharge  and  turn  over  property  to  state  court,  1201 

for  authority  to  execute  contracts,  1206 

for  appointment  of  attorney  for,  1210 

for  autliority  to  purchase  bonds  for  sinking  fund,  1211 

notice  of,  1223 

for  order  to  deliver  up  possession  of  property,  1227 

for  order  to  deliver  muniments  of  title  to,  1228 

for  authority  to  settle  a  traffic  balance,  1230 

to  defend  suits  and  compromise  claims,  1233 

for  time  limit  upon  presentation  of  claims  to,  1239 

verification  of,  1241 

for  authority  to  purchase  equipment,  1242 

to  borrow  money  and  issue  receiver's  certificates,  1246 

to  replace  a  bridge  on  leased  property,  1252 

to  pay  for  electric  block  system,  1254 

for  protection,  1264 

by  intervener  to  recover  state  court  judgment  out  of  property  in 
hands  of,  1267 
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Receiver — Concluded 

Petition — Concluded 

intervening  petition  to  foreclose  a  mortgage,  1271 

for   leave   to   intervene  to  replevin  goods   of   a   company   in   the 

hands  of,  1277 
for  leave  to  garnishee,  1281 
for  discharge,  12n,5 
for  attachment  for  contempt,  1489 

Reclamation  (See  Bankruptcy) — 
In  bankruptcy — 

petition  for,  2527 

Recognizance — 

In  open  court,  3561 

Personal,  in  open  court,  3562 

Forfeiture  of,  proclamation  to  appear  and  avoid,  3563 

After  indictment,  2006 

Scire  facias  on,  2013 

For  return  of  defendant  to  the  marshal,  1849a 

Justifioation  of  surety  on,  1849'b 

Record — 

On  appeal  or  error — 

stipulation  reducing,  3205 

note,  3205. 
praecipe  to  make  up,  3206 

note,  3206 
in  admiralty,  stipulation  for  transcript,  3207 

note,  3207. 
transcript,  one  only  fol-  both  error  and  cross-error,  3208 
clerk's  certificate  to,  3209 
praecipe  for  additional  parts  of,  3209 
one  transcript  for  both  error  and  appeal,  3210 
stipulation  concerning,  3213 
directions  to  clerk  for,  3212 
praecipe  for  transcript,  general  form,  3214 

note,   3215 
praecipe  under  supreme  court  Rule  8,  3216 

printed  records  on  former  v?rit  of  error  to  b-  used  as  part  of,  3223 
tjme  to  file — order  extending,  3223 

note,  3223 
transcript  of,  3224 

note,  3225 

certificate  of  clerk  to,  3226 
note,  3227 
agreement  as  to,  3231 
order  as  to  agreed,  3231 
notice  of  election  to  print,  by  clerk,  3232 
clerk's  certificate  to  opinion  of  district  court  in,  3232 
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Record — Concluded 

On  appeal  or  error — Concluded 

printing  of,  motion  to  dispense  with,  3234 

note,  ;{234 

order  to  dispense  with,  3235 
On  appeal — 

order  to  make  transcribed  stenographic  report  of  evidence  part 

of,  3218 
counter  praecipe  for  transcript  of,  3210 
praecipe  for  transcript  in  bankruptcy,  3220 

order  to  deliver  to  clerk  exhibit  to  accompany  the  record,  3221 
order  to  send  exhibit  with  transcript,  3221 
printed,  to  be  used  as  transcript,  3222 
stipulation  for  omission  from,  in  printing,  3235 
certiorari  for  diminution  of,  3237 

note,  3238 

return  to,  3239,  3240 
notes,  3230,  3240 
bill  of  exceptions — stipulation  making  correction,  3241 
receipt  for  copy  of,  by  counsel,  3242 
order  allowing  amendment  of,  on   appeal,  3207 
printing,  stipulation   for,  330fi 
correction  of,  stipulation  for,  3308 
prayer  for  embodying  all  evidence  in,  3311 
consent  order  for  embodying  all  evidence  in,  3311 
objection  to  narrative  form  of  evidence,  3311 
evidence  in  narrative  form,  illustration,  3312 

note,  3320 
motion  to  omit  affidavit  from  transcript,  3320 

objections  to  affidavit  in,  3321 

order  overruling  motion  to  omit  from,  3321 
final  record  in  equity  proceeding  in  trial  court,  094 

Redemption  (See  Mortgage;  Bill  in  Equity). 

Referee  (See  Bankruptcy) — 
In  bankruptcy  proceedings — 
order  of  reference  to,  2403 

in  absence  of  judge,  2404. 
oath  of,  2405,  3558 
bond  of,  2405 
petition  by  to  recover  a,  preference,  2406 

note,  2407 
record   of  proceedings  before,  2491,  2498,  2500 

certificate  to,  2501 
oath  to  witness  by,  3559 
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Keformation  (See  Bill  in  Equity) — 
Prayer  for — 

of  deed,  on  ground  of  mistake,  511 
Bill  for,  of  policy  of  insurance,  5!)9 
Of  pleadings,  on  removal,  2053 

note,  2653  to  2656 

Registration  (See  Patent  Office) — 

Of  trademark    (See  Trademark) 
Of  print   (See  Prints) 
Of  labels  (See  Labels) 

Sehearing — 

Petition  for,  993 

Motion  for,  order  denying,  993 

in  admiralty  proceedings,  2284 

Reissue  (See  Patent  for  Invention;  Patent  Office)  — 
Of  patent  for  invention — 
petition  for,  34()(i 
oath  on  application  for,  3485,  3486 

Rejoinder — 

To  replication,  230 

Rem,  Suit  in  (See  Admiralty). 

Remand  (See  Removal ;  Appellate  Proceedings) — 
Notice  of  motion  for,  2642 
Motion  for,  2643,  2648 

note,  2643 
Order  of  refusal  and  dismissal,  2645. 

Order  denying  motion  to  remand  and  enjoining  state  court,  2646 
Order  continuing  motion  to,  2646 
Judgment  denying  motion  to,  2647 
Motion  to  reconsider  order  overruling  motion  to,  2647 
Motion  to  remand  case  removed  on  separable  controversy,  2649 
Order  remanding,  2630 
Refusal  of  appeal  from,  2870 
Refusal  of  and  judgment  of  dismissal,  appeal  from,  2871 

Remittitur  (See  Verdict) — 

General  form,  208 

By  guardian  of  infant,  290 

New  trial  denied  after,  299 
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Removal — 

From  state  court  to  a,  federal  court — 
general  note  on,  2575  to  2584 
proceedings  in  the  state  court — 
petition,  grounds  of — 

a — diversity  of  citizenship,  2567 
note,  2568  to  2572 
■where  cori)oration  defendant,  2572 
where  alien  sues  corporation,  2573 
where  separable  controversy,  2590,  2594,  2596 
note,  2501   to  2594 
b — federal  question,  2584 
note,  2585 

where    United    States    post    ofiSce    property    in- 
volved, 2587 
bond,  2602 

note,  260."? 
notice  of  petition  and  bond,  2603 

acknowU'dnment  of,  reserving  right  to  remove,  2604 
appearance  solely  to  remove,  2604 

note,  2604 
oath  of  bondsman  and  approval  of  bond,  2605 
order  for  removal,  2005 
order  denying  removal,  2605 
note,  2000  to  2611 
appeal  from,  2870 
order  revoking  denial,  2611 

exception  to  jurisdiction  of  state  court  after  refusal  to  re- 
move, 2611 
plea  in  abatement  to  petition,  2612 
stay  order  granted  by  federal  court  pending  its  determination 

of  question  of  removability,  2612 
certificate  to  record,  2613 
order  to  docket  in  federal  court,  2614 
notice  of  removal,  2614 

o — diversity  of  citizenship  and  local  prejudice — 
notice  of  application  for,  2615 

note,  2615 
petition  for  removal  for,  2616,  2618 

note,  2017 
affidavit  of  local  prejudice,  2621,  2623 

note,  2623 
order  of  removal,  2624,  2625,  2626 
order  staying  proceedings  in  state  court,  2627 
d — civil  rights  denied — 
petition,   2628 
note,  2631 
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Removal — Concluded 

From  state  court  to  federal  court — Concluded 
proceedings  in  the  federal  court — 

where  application  made  by  a  federal  officer — 
e — revenue  officer — 

petition  where  indicted  for  murder,  2632 
verification,  2633 
petition  in  civil  action,  2633 
verification,  2634 
certificate  of  counsel,  2635 
petition  by  collector,  2633 

note,  2636 
order  removing  suit,  2637  , 

by  certiorari — 

writ  where  local  prejudice,  2637 
return  by  marshal,  2638 
return  by  state  court,  263!) 
writ  wliere  collector  of  internal  revenue  is  sued,  2630 
note,  2640 
in  the  removed  case — 

a — remand   (See  Remand)  — 
motion  to,  2643 
note,  2643 
notice,  2642 
order  continuing,  2646 
refusal  and  dismissal,  2643 

refusal  and  enjoining  state  court  from  proceed- 
ing further,  2646 
judgment  denying,  2647 
motion  for  reconsideration  of  refusal  to  remand, 

2647 
motion  based  on  failure  to  comply  with  statutes, 
and    no    jurisdiction    of    parties    by    federal 
court,  2648 
motion  where  separable  controversy  denied,  264!) 
order  of  remand,  2650 

petition  in  federal  court  for  stay  of  proceedings 
in  state  court  pending  determination  of  ques- 
tion of  removability,  2650 
stipulation  as  to  record  on  removal,  2653 
b — reform  of  pleadings — 

required  because  of  distinction  between  law  and  equity 
procedure  in  the  federal  courts — order  fixing  time 
to  replead,  2653 
note,  2653  to  2656 


INDEX.  3765 

[References  are  to  pages.I 

Renewal  (See  Trade  Marks). 
Rent — 

Order  to  receiver  to  pay,  1233 

Repleading  (See  Removal). 

Replevin  (See  Verdict;  Suits  at  Law) — 

Writ  of,  317 

note  on  copyright  seizure,  317 

return  on,  31S 
Bond  in,  318 
Goods  seized,  oath  of  appraisers,  319 

report  of  appraisers,  320 
Verdicts  in,  .3571 

Replication  (See  Reply) — 

In  equity,  not  required,  IfiSO 

note,  !)2I) 
In  suit  between  states   (See  Supreme  Court — Original  Jurisdiction) 
In  admiralty  proceedings    (See  Admiralty) 
Joinder  in,  203 

Reply  (See  Replication) — 
To  answer,  general  denial,  223 
Similiter,  223 

note  on  pleading  forms,  224 
Seplication  to  pleas,  223 
Joinder  and  replication,  224 
To  pleas  in  suit  on  insurance  i)olicy,  225 
To  answer  in  suit  on  municipal  bonds,  226 
Denying  contributory  negligence,  228 
And  demurrer,  229 
To  affirmative  defenses  in-  trade  mark  infringement,  1772 

Report  (See  Master) — 
Of  special  master,  1118 
Of  master,  general  form.  111!) 

introduction  to,  1119 
Of  master,  exceptions  to,  1121,  1122,  1125,  1126 
Of  master,  accounting  in  patent  suit,  1128 
Objections  to,  stated  by  master  himself  in,  1129 
Notice  of  hearing  on  objections,  1130 
Decree  on,  of  master,  1131 
Final  decree  on,  of  master,  11.32 
Of  collector  (in  Customs  and  Revenue),  1513,  1515 
Of  master,  1669,  1670,  1671 
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Report — Concluded 

Of  commiBsioner,  2262 

as  to  damages,  2263 

in  collision  case,  2264 

marshalling  liens,  2273 

exceptions  to,  2274,  2275 
Of  appraisers,  2279,  2313 
On  reference,  2281 

Of  trustee  on  sale  subject  to  incumbrances,  2469 
Of  trustee  on  sale  of  unmanufactured  stock,  2478 
By  trustee  of  exempted  property,  2479 
Of  referee  on  composition,  2504 

Representative — 

Suing  for  a  class,  26,  28 

note,  26,  29,  33 
Being  sued,  29,  32 

Bes  Adjudicata. — 

Set  up  in  answer,  918 
Defense  of,  196 

Motion  to  afiBrm  because  of,  3323 
affidavit  supporting,  3326 

Rescission — 

Decree  of  for  fraud  in  contract,  1019 

Respondentia  Bond  (See  Admiralty). 
Restraining  Order  (See  Injunction) — 

Motion  for,  1308 

Motion  for,  against  receivers,  1278 

Grant  of,  prior  to  application  for  injunction,  1399 

note,  1400 
Decree  dissolving,  1036 

Order  denying  and  setting  down  *or  hearing  on  motion  for  temporary 
injunction,  1400 

note,  1401 
Against  certification  of  values  for  taxation,  1401 
Against  construction  of  telephone  line  in  city,  1402 
Against  city,  from  interfering  with  telephone  lines,  1402 
Against  strike  leader,  1403 
Order  modifying,  1404 
Order  vacating,  1407 
Under  section  266  of  Judicial  Code,  1452 

note,  1460 
Against  striking,  1483 
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Return — 

To  summons,  233 

To  alias  summons,  234 

General  form,  by  marshal,  23.5 

On  service  on  non-residents,  24.5 

On  writ  of  replevin,  318 

To  peremptory  writ  of  mandamus,  368 

On  writ  to  serve  a  notice,  1)24 

Revenue  (See  Customs  and  Revenue). 

Revenue  OflScer  (See  Removal). 

Reversal — 

Prayer  for,  3322 

Decree  of  where  injunction  asked,  32.52 

And  dismissal,  3252 

Review,  Bill  of  (See  Bill  in  Equity,  not  original). 

Review  (See  Bankruptcy) — 

By  court,  of  referee  in  bankruptcy  proceedings — 

of  order  allowing  a  claim,  where  trustee  is  petitioner,  2.523 

note,  2.525 
of  order  to  pay  over  money,  where  assignee  is  petitioner,  2527 
of  order  disallowing  claim,  where  creditor  is  petitioner,  2.52S 
of  order  to  pay  to  trustee  the  money  of  the  bankrupt,  where  agent 

of  the  bankrupt  is  petitioner,  2529 
petition  for,  of  order  on  claims,  2.530 
petition  for,  of  order  relative  to  exemptions,  2532 
order  by  referee  on  petition  for,  where  claim  is  preferred,  253.1 
certificate  by  referee  on  petition  to  review,  general  form,  2534 
certificate  on  review,  where  claim  allowed,  2536 
certificate  by  referee — 

where  lien  on  realty  denied,  2531 

where  creditor  held  a  preference,  2538 

where  secured  claim  allowed,  2539 
of  order  dismissing  petition  of  intervention,  overruled,  2540 
of  petition  for  liquidation,  dismissal,  2541 
confirmation  of  referee's  order,  on,  2543 
reversal  of  referee's  order  disallowing  claim,  2544 
decree  confirming  referee's  order  re  election  of  trustee,  2545 
of  order  marshaling  liens,  2545 
of  order  re  widow's  exemptions,  2547 
on  appeal,  in  bankruptcy  proceedings,  2750 

Revised  Statutes  (See  United  States  Statutes). 
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Revivor,  Bill  of  (See  Bill  in  Equity,  not  original). 

Rule  (See  Court  Rules) — 

To  show  cause,  322  . 

s 

Safety  Appliance  Act  (See  Suits  at  Law) — 

Suit  for  violation  of,  142,  144,  147 
note,  143 
answer,  147 
review  in  Circuit  Court  of  Appeals,  2754 

Sale  (See  Bankruptcy;  Master;  Receiver) — 
In  bankruptcy  proceedings- 
petition  for,  of  realty,  by  auction,  2455 
order  for,  2455 

note,  245G 
general  notice  of  petition  for,  of  real  estate,  2466 

note,  2466 
private — 

petition  for,  2470 

order  for,  2470 
perishable  property — 

petition  for  sale  of,  2471 

order  for  sale  of,  2471 
note,  2472 
uncollected  accounts — 

order  for  sale  of,  2472 

notice  for  sale  of,  2473 
by  trustee,  objection  to  by  receiver,  by  intervening  petition,  2474 
of  bank  stock — 

trustee's  petition  for,  247t 

notice  of,  2477 

report  of,  2477 
of  unmanufactured  stock- 
report  of  trustee's  sale,  2478 
of  chattels — 

notice  of  petition  for,  2479 
by  master — 

confirmation  of,  1090 

Salvage  (See  Admiralty). 
Schedule  of  Fees — 

Of  clerks,  3578 

in  civil  cases,  3581 
in  criminal  cases,  3582 
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Schedule  (See  Bankruptcy) — 

Forms  prescribed  in  bankruptcy— A  and  B,  2354  to  2363 

Scire  Facias  (See  Writs)— 

AVrit  of,  to  revive  judgment,  324 

note,  325 
On  recognizance,  2013 

Seamen  (See  Admiralty;  La  Follette  Aet). 

Search  Warrant — 

For  violation  of  internal  revenue  laws,  1856 
For  counterfeiting,  1858 

For  violation  of  National  Prohibition  Act,  3620 
affidavit  to  support,  3619 

Seizure  (See  National  Prohibition  Act;  Pure  Pood  Laws)— 

Information  for,  under  revenue  laws,  1541 

Libel  of  information,  seizure  of  distillery,  1542 

Libel  of  information,  seizure  for  customs  duty,  1547 

Writ  of,  1549 

Writ  of,  in  copyright  cases,  1717 

note,  1718 
Of  articles  of  food,  violating  Pure  Food  Act,  2118 
Libel  of  information  for  a  seizure  in  admiralty,  2167 
Writ  of,  on  water,  2244 

Separate  Controversy  (See  Kemoval) — 

As  ground  for  removal  to  federal  courts — 
note,  2593 

Separable  Controversy  (See  Removal). 

Service  (See  Summons;  Subpoena) — . 
Order  for,  on  non-residents,  244 

certified  copy  of  and  return,  244 
Motion  to  qufash,  248 

Affidavit  of  service  for  preliminary  hearing,  1396 
Affidavit  of,  921 

Return  on,  of  writ  to  advance,  924 
Motion  for  personal  service  on  absent  defendants,  920 

note,  932 
Order  authorixing  personal  service  on  absent  defendants,  931 
Where  new  parties  are  joined — note,  932 
Substituted — note,  932 
General  form  of  summons,  231 
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Service — Concluded 

In  Massachusetts,  the  writ  in  tort  action,  232 

return,  233 
Alias  summons,  234 
By  publication — 

motion  for,  240 
note,  240 

affidavit,  242 

order  for,  242 

notice  of,  243 

proof,  243 
Return  of,  on  state,  3394 

Set-off  (See  Counterclaim;  Answer;  Defenses) — 
Notice  of,  201 
Verdict  for  defendant  for  balance,  3568 

Severance  (See  Appellate  Proceedings) — 
On  appeal — 

prayer  for,  2876 
motion  for,  027,  2877 

notice  of,  2878 
order  of,  999,  2879 
order  allowing  appeal  and,  2882 

note,  2883 
in  bankruptcy  proceedings,  2901,  2912 

Sherman  Anti-Trust  Law  (See  Anti-Trust  Laws). 
Ship  Owner  (See  Admiralty). 
Shopright  (See  License;  Patent  for  Livention). 
Show  Cause — 

Order  or  rule,  in  general,  322 
Rule  to,  in  contempt,  1495 

note,  1495 

return  on,  1496 

Similiter — 223 
Sinking  Fund^— 

By  receivers,  petition  concerning,  1211 

Sole  Inventor    (See  Inventor;  Patent  Office;  Patent  for  In- 
vention) . 
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Solicitor — 

Distinguislied  from  counselor — note,  760 
Verification  of  bill  by,  521 
note,  519 

Specific  Performance  (See  Bill  in  Equity)— 

Prayer  for — 

of  contract  to  insure,  509 

of  agreement  to  execute  mortgage  as  indemnity,  509 

of  contract  for  sale  of  realty,  510 

of  contract  to  buy  realty,  suit  by  vendor,  510 

of  lease,  bill  for,  608 

supplemental  bill  for,  780 
of  agreement  to  insure,  decree  of,  1021 

note,  509 

Specification  (See  Patent  Office;  Patent  for  Invention) — 
In  patent  application — 
for  process,  3469 

note,  3470 
for  machine,  3470 

note,  3474 
for  composition  of  matter,  3478 
for  design,  3479 
note,  3480 

Stand  Over — 

Order  to,  to  add  parties,  942 
to  supply  proofs,  942 

State   (See  Supreme  Court;  Injunction,  under  Judicial  Code 
Section  266) — 
Suit  between  states,  42 
jurisdiction  of,  43 
bill  on  boundary  dispute,  3331,  3333 

notes,  3331,  3332 
replication  in,  3396,  3401 
answer  to  counterclaim  in  answer,  3401 
intervention  by  United  States  in — 
petition  for  leave,  3420 
petition  of,  3421 
report  of  commissioners  in,  3431 
subpoena  in,  3393 
to  enjoin  cutting  off  gas  supply,  337!) 

answer  in,  combined  with  motion  to  dismiss,  3431 
As  intervener,  982 
Service  on,  return  of,  3394 
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State    Court     (See    Removal;    Appellate    Proceedings;    Re- 
ceivers)— 
Order  that  record  of  proceedings  in  a  state  court  be  filed  in  a  proceed- 
ing in  the  federal  court,  1011 

Statement   (See  Trade  Marks). 

Statement  of  Evidence  (See  Appellate  Proceedings)  — 
On  appeal,  or  error — 

order  settling  and  allowing,  32SS 

note,  3288 
prayer  for  approval  of,  3290 
notice  of  lodging,  3201 
order  approving,  32!)1 

order  to  reproduce  testimony  on  ai)peal,  3203 
agreement  to  under  Equity  Rule  7.5,  3300 
bl-dei-'  'Settling,  under  Equity  Eule  75,  3300 

State  Practice  (See  Conformity  Act). 

State  Railway   Commission    (See   Injunction;   Judicial   Code, 
Section  266)— 
Order  of,  appeal  to  Supreme  Court  from  District  Court,  2872 

Statutes  (See  United  States  Statutes ;  Judicial  Code ;  Revised 
Statutes). 

Statute  of  Limitations — 

Plea  of,  204 

For  writ  of  error  from  District  Court  to  Circuit  Court  of  Appeals  is 

six  months — note,  2768 
For  appeal,  the  same — note,  2867 
For  writ   of  error  from  District   Court   to   Supreme   Court,   is   tliree 

months — ^note,  2803 
For  appeal,  the  same — note,  2075 
For  writ  of  error  from  Circuit  Court  of  Appeals  to  Supreme  Court,  is 

three  months — ^note,  2821 
For  appeal,  the' same — note,  299tl 
For  writ  of  error,  from  Supreme  Court  to  State  Court,  is  three  months 

—note,  2853 
For  certiorari,  from  Supreme  Court,  is  three  months — note,  2853,  3015 
For  certJbrari,  from  Supreme  Court  to  State  Court,  is  Ifliree' months — 

note,  2853,  2854 

Stay  (See  Supersedeas;  Appellate  Proceedings) — 
Of  decree,  on  appeal,  2912 

Of  mandate,  stipulation  and  order  therefor,  3257 

Of  mandate,  order  for  under  Rule  32  of  Circuit  Court  of  Appeals  of 
Ninth  Circuit,  3258 
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Stipulation  (See  Appellate  Proceedings ;  Transcript) — 
Waiving  jury,  260 

note,  260 
Making  immigration  records  and  exhibits  part  of  petition  for  writ  of 

habeas  corpus  in  alien  deportation  case,  451 
For  interpleader,  636 
Waiving  answer,  900 
To  read  deposition  in  another  case,  986 
To  submit  on  briefs,  989 
Concerning  facts,  procedure,  costs,  1091 
Concerning  facts,  but  limiting  use  thereof,  1093 
For  continuance,  1096 
For  cliange  of  venue,  1096 
Amending  bill,  1098 
For  special  master,  1101 

For  taking  foreign  depositions  for  use  before  master,  1110 
Ee  official  samples  in  customs  cases,  1516 
Setting  protest  for  hearing  in  customs  case,  1517 
In  patent  suit,  as  to  defendant's  device,  1638 

as  to  drawings,  1639 

as  to  use  of  printed  copies,  1640,  1641 
In  admiralty  proceedings — 

for  costs  in  suit  in  rem,  2235 
note,  2236 

for  costs  in  suit  in  personam,  2237 
justification  of  sureties  in,  2230 

for  costs,  by  claimant,  2237 

for  safe  return  of  ship,  2238 

to  answer  decree,  2240 
In  appellate  proceedings — 

reducing  record  on  appeal,  3205 
note,  3205 

for  transcript  in  admiralty,  3207 
note,  3207 

for  single  transcript  where  both  parties  sue  out  writs  of  error,  3208 

concerning  transcript  on  error  and  appeal,  3213 

for  use  of  printed  records  on  former  writ  of  errorj  3223 

for  return  of  appeal  to  particular  place  of  sitting  of  the  Appellate 
Court,  3230 

to  omit  part  of  the  record  in  printing,  3235 

extending  time  on  appeal.  3288 

concerning  exhibits  on  appeal,  3288 

Stockholder  (See  Equity  Rule  27) — 
Bill  by— 

against  building  association,  534 
note,  537 
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Stockholder — Concluded 

Bill  by — Concluded 

against  corporation  and  officers  charging  conspiracy  to  injure  cor- 
poration, 537 
note,  543 

Bill  to  enforce  statutory  liability  of,  544 

Bill   to   enforce   statutory   liability   against  real  estate   in   a   foreign 
jurisdiction,  548 

Order  that  receivers  give  notice  to,  by  publication,  1223 

Decree   on   stockholder's   petition   in   suit  against   building   and   loan 
association,  103U,  1033 

Strike  (See  Injunction) — 

Amendment  to  bill  to  enjoin,  727 

Restraining  order  against  leader  of  strikers,  1403 

Order  enjoining  strikers  from  interfering  vfifh  business,  1419 

note,  1422 
Bill  to  enjoin  association  of  mine  workers  from  striking,  1468 
Temporary  restraining  order  to  prevent  men  from  going  out  on,  1483 

Submit — 

stipulation  to  submit  on  briefs,  98!) 

Subpoena  (See  Summons;  Service) — 
Prayer  for,  517 
Older  form,  830 
Under  present  equity  rules,  830 

note,  832 
Another  form,  832 
Return,  833,  3598 

note,  834 
Service  by  publication,  835 
To  testify  in  District  Court,  835 
Duces  tecum,  to  testify  in  court,  836 
Duces  tecum,  to  testify  before  master,  836 
Motion  to  quash,  928 
Upon  alleged  bankrupt,  2374 

note,  2374 
In  suit  between  states,  33(J3 
Service  on  state,  return  of,  3394 

note,  3394 

Suffrage — 

Amendment  to  state  constitution,  "Grandfather  Clause,''  3178 
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Suits  at  Law  (See  Plea) — 

Effect  of  Conformity  Act — note,  55 

(See  Declarations;  Petitions;  Personal  Injury;  Dismiss.) 
To  recover —  ' 

for  personal  injury  due  to  collision  of  trains,  67,  60. 
for  personal  injury  to  employee,  57 
in  tort,  for  carrier's  negligence,  65 
by  minor  by  prochein  ami,  for  personal  injury,  69 
by  administrator,  for  wrongful  death,  71 
for  ejectment  from  railway  train,  74 
on  township  bonds,  75 
for  back  taxes,  78 
on  accident  insurance  policy,  79 
on  fire  insurance  policy,  80,  81 
on  credit  indemnity  bond,  84 
for  libel,  89 

for  defamation,  by  calling  white  man  a  negro,  92 
in  ejectment,  101 

in  trespass  and  ejectment,  102  . 

by  United  States,  for  timber  trespass,  103 

note,  104 
by  United  States  against  railway  for  failure  to  care  for  stock 
en  route,  104 

note,  106 
by  receiver  against  a  stockholder,  107 
against  assignee  of  shares  for  assessment  thereon,  118 
in  trespass,  minor  suing  by  ne.\t  friend,  121 
on  reparation  order  of  interstate  commerce  commission,  124,  128 

note,  127 
for  goods  sold  and  delivered,  135 
against  company  on  fidelity  bond,  136 

against  partnership  and  corporation  for  personal  injury,  137 
for  breach  of  contract  of  sale,  139 
for  violation  of  Safety  Appliance  Act,  142,  144,  147 

note,  143 
against  railroad  for  fire  along  right  of  way,  148 
against  collector  of  internal  revenue  for  illegal  exactions,  149 
by  guardian  ad  litem,  152 
against  bank  for  refusal  to  honor'chcck,  152 
by  state  on  indemnifying  bond  in  injunction  suit,  153 
for  violation  of  Federal  Employers'  Liability  Act,  157 

note,  159 
by  attorney  for  fees,  160 

against  carrier,  by  United  States,  for  violation  of  Hours  of  Service 
Act,  162,  168 

note,  167 

answer  in,  169 
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Suits  at  Law — Concluded 

To  recover — Concluded 

on  judgment  against  assignee  of  debtor's  assets,  170  ' 

'  concerning  wife's  separate  estate,  brought  by  husband  and  wife, 

174 
demurrer  for  want  of  jurisdiction,  177 

note,  177 
plea  to  jurisdiction,  177 

note,  178 
general  demurrer,  180 

demurrer  to  declaratino  for  damages  for  personal  injury,  180 
demurrer  to  complaint,  182,  183 
demurrer  to  answer,  184,  185 
pleas  and  answers,  185,  186,  187,  189,  190 
plea  of  negligence  and  assumed  risk,  190 
defenses  and  counterclaims,  191,  194,  195,  196 
equitable  defense,  198 

note  on  Judicial  Code,  Section  274b,  200 
plea  with  notice  of  set-oflf,  201 

plea  of  carrier  to  engineer's  suit  for  personal  injury,  202 
pleas  of  various  sorts,  204,  205 
answer  in  suit  on  fidelity  bond,  206 
disclaimer  in  ejectment,  211 

answer  of  railway  in  personal  injury  suit,  211,  213,  214 
answer  of  receivers  of  railway,  212 

answer  of  transportation  company  to  suit  for  taxes,  216 
answer  of  incorporated  village,  221 

(See  Answer;  Reply;  Replication) 
in   condemnation   proceedings    (See   Condemnation   Proceedings)  — 
for  government  lighthouse,  369 
for  public  building,  372 

note,  375 
for  easement  over  right  of  way,  376 

note,  382 
for  easement  wliere  already  occupied  under  a  contract  about 
to  expire,  382 
in  Cliinese  deportation  proceedings  (see  Chinese  Deportation) 
prayer  to  enjoin  suit  at  law,  514 
ancillary  bill  in,  to  determine  conflicting  claims  to  a  sum  of  money 

in  plaintiff's  possession,  797 
prior  suit  in  state  court  as  defense,  902 
entry  of  consolidation  of,  974 
petition  by  receiver  for  authority  to  defend,  1233 
for  irifrinoement  of  patent,  and  notes,  1684  to  1690 
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Siiit  in  Equity  (See  Equity ;  Bill  in  Equityj— 
Eeview  of,  by  appeal  proceedings,  2757,  2758,  2759 
Answer  alleging  suit  in  equity  to  be  vexatious,  846 

Substitution — 

Of  one  district  attorney  for  another,  resigned,  037 
Of  attorney  in  patent  office  proceedings,  3462 

Summary  Docket — 

In  Supreme  Court — 

motion  to  advance  to,  3135 

Summons  (See  Service;  Subpoena) — 
General  form,  231 
In  assumpsit,  332 

Writ  and  return,  in  tort  action  in  Massachusetts,  232 
Alias,  234 

Where  non-residents,  244' 
Motion  to  quash,  248 
Issued  by  a  master,  1104 
For  jurors,  3586 

Supersedeas  (See  Appellate  Proceedings) — 
Prayer  for,  on  appeal,  2891 
Order  allowing,  2892 
Order  denying,  2892 
Order  allowing  and  fixing  bond,  in  appellate  court,  wliere  district  court 

denied,  2893 
In  bankruptcy  proceedings,  2912 
Bond  superseding  injunction,  2916 
note,  2917 

Supplemental  Answer  (See  Answer) — 889,  973 
Motion  for  leave  to  file,  973 

Supplemental  Bill  (See  Bill  in  Equity,  not  original) — 

Bill  in  nature  of,  setting  up  assignment  of   patent   sued  on  during 
suit,  1587 

Supplies  (See  Admiralty). 

Supreme  Court  (See  Appellate  Proceedings;  Jurisdiction'* — 

Motion  for  leave  to  file  bill  in,  935,  3331 

Appeal,  error  or  certiorari,  must  be  prosecuted  in  three  months,  39 
Stat.  L.  727— 
notes,  2803,  2821,  2853,  2975,  2000 
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Supreme  Oourt — Concluded 

Original  jurisdiction  of — note,  3329 

foreign  consul  brings  bill  against  a  citizen,  3329 
motion  for  leave  to  file  bill,  3331 

note,  3331 
state  suing  another  state,  on  boundary  dispute,  3331,  3333,  3336 

notes,  3331,  3332' 
state  suing  foreign  corporation  to  enjoin  a  trust,  3343 
state  suing  state  to  enjoin  cutting  off  of  gas  supply,  3379 
subpoena  in,  3393 

note,  3394 

return,  3394 
replication  in  suit  between  states,  3396 

note,  3400 

motion  for  leave  to  file,  3400 
replication  to  answer  and  answer  to  counterclaim,  3401 
replication  to  answer,  3396,  3401 

motion  for  preliminary  injunction  in  suit  in,  936,  3416 
motion  for  appointment  of  special  master,  3419 
motion  for  reference  to  a  special  master,  3419 
motion  for  intervention  by  the  United  States,  3420 
petition  for  intervention,  3421 
report  of  commissioners  in  suit  between  states  concerning  boundary 

line,  3431 
motion  to  dismiss,  and  answer,  3431 
answer,  combined  with  motion  to  dismiss,  3431 
jurisdiction  on  review,  2749,  2750,  2751,  2753 

motion  to  dismiss  for  want  of,  3304 
note,  3395 

Surety  (See  Bond;  Appellate  Proceedings) — 
Oath  to,  3557 

Proclamation  to,  to  produce  principal,  3562 
Estreating  bail  of,  3563 
Notice  to  surety,  on  cost  bond,  236 
Justification  of,  in  criminal  proceedings,  1848 

same,  in  admiralty,  2236 
Release  of,  1848 
Justification  on  recognizance,  1849b 

T 

Taxation  (See  Cost^) — 

Of  costs — 

notice  of,  326 
Bill  to  enjoin  taxation  of  telephone  company,  678 
Injunction  against  certification  of  values  for,  1442 
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Taxes  (See  Mandamus) — 

Suit  to  recover  taxes  paid  under  duress,  2004 

Order  protecting  collector  acting  under  mandamus,  where  taxing  unit 

defaults  (county),  359 
Order  granting  injunction  against  collecting,  141S 

Telephone  Company  (See  Injunction) — 

Petition  for  condemnation  of  easement  over  railroad  right  of  way,  382 

Order  restraining  construction  of  lines  in  city,  1402 

Order  restraining  city  from  interfering  with  construction  of  telephone 

lines,  1402 
Order  granting  injunction  against,  1415,  1417 
Assignment  of  errors  to  decree  for  injunction  against,  2930 
Order  restraining  company  from  connecting  with  instruments  of  com- 
petitor, 1443 
Bill  to  enjoin  competitor  from  making  operative  connection  with,  6i)5 
Injunction  restraining  city  from  interfering  with,  1088 
Bill  to  enjoin  certification  of  for  taxation,  678 

Telegraph  Company,  Condemnation  By —  376 

Note,  382 

Telegraphic  Message — 

Whether  interstate  commerce,  3116 

Temporary  Injunction  (See  Injunction). 

Temporary  Restraining  Order   (See  Injunction;  Restraining 

Order) . 
Teste — 

For  writs  issuing  from — 

district  court,  231 

note,  231 

supreme  ;ourt,  235 
circuit  court  of  appeals,  235 

Testimony  (See  Depositions;  Evidence;  Witnesses) — 
Commission  to  take — ^notice  of  motion  for,  1519 
Commission  to  take,  1522 
Interrogatories,  1523 
Cross-interrogatories,  1525 
Commission — directions  for  executing,  1526 

Time— 

For  appeal;  3295 

order  extending — 
further  enlargement- 
petition  for,  showing  diligence,  32S5 


3780  INDEX. 

[References  are  to  pages.] 

Time — Concluded 

For  writ  of  error  on  appeal — 

district  court  to  circuit  court  of  appeals,  six  months — 

note,  2768,  2867 
district  court  to  supreme  court,  tliree  montlis — 
note,  2803,  2975 
For  writ  of  error — 

state  court  to  supreme  court,  tliree  months — 
note,  2853 
For  writ  of  certiorari — 

from   supreme   court  to   any   other   court   in   Continental   United 
States,  three  months — 
note,  2853,  3013 

Title  (See  Bill  in  Equity)— 
Bill  to  quiet — 

prayer  in  (two  forms),  496 
Decree  quieting,  1085 
Bill  to  remove  cloud  on,  625 

note,  626 

Trade  Mark  (See  Unfair  Competition  ;  Patent  Office) — 
Infringement  of — 

prayer  to  enjoin,  500 

preliminary  injunction  against,  1412 

bill  for,  where  registered,  1720,  1727 

note,  1727,  1740 
notice  to  desist  from  use,  1740 
bill  for,  common-law  trade-mark,  1742 

note,  1755 
prayer  for  destruction  of  infringing  labels,  1756 
bill   prayini;    injunction  against   interference  with   importation  of 
yoiiils  bearing  similar  trade-mark,  175C 

note,  1/61 
declaration  at  law  for,  where  registered  trsxle-mark,  1707 
common-law  trade-mark — 

answer  to  bill  for,  1761 
registered  trade-mark — 

answer  to  bill  for,  1768 
note,  1772 
reply  to  affirmative  defenses  in  suit  for,  1772 
temporary  injunction  in,  1774 
interlocutory  decree  in,  1776 
final  decree  in,  1778,  1780 
Appeal  in  suit  for  infringement  of — 
from  decree  on  demurrer  in,  2922 
assignment  of  errors  in,  2U38,  2939 
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Trade  Mark— Concluded 

Patent  office,  proceedings  on — 

registration  of,  petition  for,  3533 
witli  power  of  attorney,  35.33 
(Under  Act  February  20,  1U05) 

(Under  Act  of  March  10,  1920),  3534 
power  of  attorney  in  application  for,  3534 
statement  in  application  for — 
for  individual,  3533 

under  Act  May  4,  1906,  Sec.  3,  3542 
for  a  firm,  3537 

for  a  corporation  or  association,  3538 
declaration  in  application  for — 
for  individual,  3535 

under  Act  March  19,  1920,  See.  1,  3536 
for  firm,  3538 

for  corporation  or  association,  3530 

under  ten-year  proviso  of  Act  of  February  20,  1905,  3540 
under  Act  March  10,  1920,  Sec.  0,  3541 
for  foreigner,  3542 

under  Act  of  May  4,  1906,  Sec.  3,  3543 
opposition  to,  1783 
note,  1789 
notice  of,  3544 

appeal  from  decision  in,  2967 
cancellation — 

application  for,  3544 
renewal — 

petition  for,  .3545 
bill  to  compel,  1789 
note,  1796 
decree  on,  1797 
drawing  in  application  for,  3546 
classification  of  merchandise  for,  3547 

Trade  Secrets  (See  Bill  in  Equity) — 
Restraint  of  disclosure  of,  522 

Transcript  (See  Appellate  Proceedings) — 
On  appeal  or  error,  — 

Direction  to  clerk  on  where  interlocutory  injunction,  3212 
One  for  appeal  and  eiTor,  3210 
One  where  error  and  cross-error,  3208 
Stipulation  concerning,  on  error  and  appeal,  3213 
Praecipe  for,  3214 
note,  3215 
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Transcript — Concluded 

In  bankruptcy,  praecipe  for,  3220 
Printed  record  to  be  certified  as,  3222 
Transcript  (form),  3224 

note,  3225 

certificate  of  clerk  on  appeal,  3226 
note,  3227 

certificate,  on  error,  3227 

certificate,  pursuant  to,  3228 
Election,  to  have  clerk  print  notice  of,  3202 

Stipulation  for  omission  from  printed  record,  on  appeal,  3237 
.Motion  to  omit  affidavit  from,  3320 

objections  to,  3321 

order  overruling,  3321 
Same   copy   us^d   both   on  appeal   and   error,   where   proper   procedure 
doubtful,  2885 

Transfer — 

Of  suit  to  another  place,  284 

note,  264 
Of  suit  to  another  division,  263 
Of  suit  to  equity  docket,  264 

note,  265 
Petition  to  transfer,  to  equity  docket,  266 

motion  to,  notice  of,  266 

order  denying  motion  to,  267 

Trespass  (See  Verdict) — 

Verdicts  in,  3568,  3509 

Declaration  in,  102 

Petition  by  United  States  for  timber  trespass,  103 

Action  in,  by  minor,  by  next  friend,  121 

Plea  not  guilty  in  trespass,  185 

Trespass  on  the  Case,  Verdict  in  (See  Trover) — 3569 

Trial  (See  Hearing) — 
Beginning  of,  283 
Notice  of  application  for,  926 
New — 

denied  after  remittitur,  299 
motion  for,  305,  309 

overruled,  304,  308,  311 
sustained,  308 
by  defendant,  306 

where  court  instructed  jury  to  find  for  defendants,  307 
order  for,  set  aside,  307 
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Trial— Concluded 

New — Concluded 

motion  for,  overruled,  and  judgment,  311 

entry  on  motion  for,  312 
petition  for,  992 
note,  993 
In  progress,  entry  of,  314 
Verdict,  where  directed,  314 
Motion  for  new,  in.  criminal  case,  2030 
Order  for  jury  trial,  2376 

Trover — 

Verdicts  in,  3569 

(See  Verdict;  Jury;  Trespass  on  the  Case) 

Trust- 
Prayer  for  declaration  of,  as  to  personalty  (two  forms),  .512 
Created  by  will,  bill  to  carry  into  execution,  585 

note,  589 
Suit  by  infant  for  accounting  under,  764 

Bill  to  subject  present  and  future  acquired  property  of  a  railroad  com- 
pany to  a  deed  of,  769 

Trustee  (See  Citizenship ;  Bankruptcy) — 
Suit  by  or  against,  21,  22,  23,  24,  25 

note,  22,  24,  26 
Suit  by,  for  mortgage  bondholders,  1047 
In  bankruptcy,  suit  by  to  recover  assets,  748 
Supplemental  bill  against,  788 
Answer  of,  in  equity,  desiring  discharge,  846 
Entry  granting  motion  of  trustee  for  railway  to  vacate  order  and  to 

discharge  rule  thereon,  1257 
In  bankruptcy*proeeedings — 

appointment,  by  creditors,  2417 

note,  2417 
appointment  by  referee,  2418 
note,  2419 
notice  of,  to,  2419 
bond  of,  2420 

order  approving,  2421 
appointment  of,  order  that  there  be  no,  2421 
petition  of,  to  be  made  a  party,  2429 

order  on,  2429 
order  to,  directing  application  to  be  made  a  party  in  a  suit  in  state 

court,  2431 
fund  in  state  court,  order  to  pay  over  to,  2431 
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Trustee — Concluded 

In  bankruptcy  proceedings — Concluded 
Bale  by — 

petition  of  to  sell  part  of  estate,  subject  to  liens,  2467 

order  autliorizing  trustee  to  sell  subject  to  liens,  2467 

notice  of  sale,  240S 

report  of,  24  09 

receiver's  intervening  petition  objecting  to,  2474 

of  bank  stock,  petition  of  trustee  for,  2476 

order  for,  of  bank  sto('k,  2477 

report  of,  of  bank  stock,  2477 

of  unmanufactured  stock,  report  of,  2478 

of  chattels — 

notice  of  petition  for,  2479 

of  exempted  jjroperty,  report  on,  2479 
no  assets,  return  by,  of,  2480 
forthcoming  bond  to,  2481 
account  of,  2488 

note,  2489 

oath  to  final,  2489 

order  allowing  and  discharging,  2489b 

notice  of,  to  creditors,  2490 

order  confirming,  2494 
new,  order  to  choose,  2495 
removal  of — 

petition  for,  2552 
notice  of,  2553 

order  for,  2553 


Unfair  Competition  (See  Trade  Mark;  Bill  in  Equity;  Injunc- 
tion ;  Federal  Trade  Commission) — 
Injunction  against — 

prayer  for,  506 
Stipulation  as  to  facts  in  suit  for,  1094 
By  use  of  name  and  label,  bill  for,  1720 

note,  1727 
By  use  of  similar  cartons  and  containers,  1727 

note,  1740 
Destruction  of  unfair  devices,  prayer  for,  1756 
Suit  for,  interlocutory  decrfee  in,  1776 
In  gathering  and  selling  news,  bill  for,  1800,  1807 
Bestraining  order  in  suit  for,  1809 
In  use  of  similar  mark,  amended  bill  for,  1814 
In  simulating  appearance  of  article,  bill  for,  1820 
Assignment  of  errors  on  appeal  in  suit  for,  2938 
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United  States — 

May  sue  in  district  court,  note,  43 

Suing  state,  in  supreme  court,  note,  44 

Sues  for  timber  trespass,  103 

Sues  railway  for  failing  to  unload  stock  en  route,  104 

note,  100 
Sues  railway  for  violation  of  Safety  Appliance  Act,  142,  144 

note,  143 
Sues  railway  for  violation  of  Hours  of  Service  Act,  162,  168 

note,  167 
Condemns  land  for  public  building,  372 

note,  3?5 
Condemns  land  for  lighthouse,  36!) 
May  sue  on  behalf  of  Indian  tribes,  487 
Prayer  for  process,  where  United  States  is  defendant,  517 
Plaintifl'  in  equity  to  declare  no  interest  in  patented  lands,  754 

United  States  Commissioner  (See  Commissioner  of  the  United 

States). 

United  States  Constitution — 

Note  on  eleventh  amendment,  43 

Fourteenth  amendment,  45 

Art.  Ill,  S^c.  2,  admiralty  and  maritime  jurisdiction,  2841 

United  States  Lands — 

Wrongful  patenting,  754 

United  States  Mail  (See  Bill  in  Equity;  Injunction) — 
Exclusion  of  matter  from,  bill  to  enjoin,  733 

United  States  Statutes — 

(1)  Judicial  Code — '■ 

Sees.  13  to  20 — designation  of  judge  for  district  court,  270,  3585 

24— jurisdiction  of  district  court,  1,  4,  11,  35,  36,  37,  39,  43, 
44,  45,  46,  51,  1565,  1568,  1740,  1954,  2245,  2580,  2587,  2841 
24,  par.  16 — citizenship  of  national  bank,  34 
25 — appeal  in  Cliinese  exclusion  case,  431,  432 
28 — remand  on  removal,  2871 

28  to  39— removal  statutes,  431,  432,  2568,  2570,  2572 
28—2580,  2587,  2593,  2594,  2618 

29— removal,  2575,  2576,  2577,  2578,  2584,  2604,  2655 
33— removal,  2583,  2634,  2636,  2637 
35 — removal,  2642 
38 — removal,  2655 
39— removal,  2578 
48 — venue  in  patent  suit,  5,  1668 
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United  States  Statutes— Continued 

(1)  Judicial  Code — Continued 
Sec.  50 — venue,  7,  26 

51— venue,  4,  10,  26,  39,  526 
52— venue,  4,  7,  10,  26  39 
53— venue,  4,  7,  10,  26,  39,  264 
56— venue,  1142,  1182 
57— venue,  733,  932 
58 — venue,  264 
66— venue,  727 
68— masters,  1100,  1669 
116— Porto  Rico  in  first  circuit,  2869 
128 — jurisdiction  of  circuit  court  of  appeal,   1565,   2749,  2752, 

2753,  2766,  2868,  2890,  3007,  3015,  3016,  3048 
129— review  of  interlocutory  orders,  2756,  2868,  2809,  2917,  1142 
130 — appeal  in  bankruptcy,  2868 

131 — appeal  from  United  States  court  for  Cliina,  2755,  2868 
134  and  135— appeal  from  Alaska  court,  2755,  2868 
136  to  187— court  of  claims,  2663 
145— court  of  claims,  2713,  2741 
148— court  of  claims,  2741 
151 — court  of  claims,  2741 
172 — court  of  claims,  3008 
181— court  of  claims,  2747 

188  to  199— court  of  customs  appeals,  1530,  1532,  1552,  2756 
195— court  of  customs  appeals,  2749,  2756,  3006 
207—1467 
208— 1396,  1467 
209—1467  ' 
210—1467 
212—1467 

233 — original  jurisdiction  of  supreme  court,  44,  3320,  3332 
234 — writ  of  prohibition  by  supreme  court,  2351 
234 — mandamus  by  supreme  court — 

note,  338 
237 — jurisdiction  in  supreme  court  from  state  court,  2749,  2750, 

2830,  2834,  2835,  2836,  2837,  2853,  2854,  2855,  2861 
238 — review  in  supreme  court  direct  from  district  court,  2645, 
2749,  2750,  2752,  2753,  2803,  2806,  2810,  2811,  2812,  2817, 
2875,  2974,  3007,  3048 
239 — certificate  from  circuit  court  of  appeals  to  supreme  court, 

1565,  2750,  3138,  3140 
240 — certiorari    from    supreme    court,    2750,    2753,    2809,    3014, 

3018,  3048,  3090,  3092 
241 — appeal  and  error  to  supreme  court  from  circuit  court  of 
appeals,  2749,  2753,  2821,  2870,  2990,  3015 
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United  States  Statutes — Continued 

(1)  Judicial  Code — Concluded 

Sec.  242— appeal  from  court  of  claims,  2747,  2753,  3008 

243 — time  of  appeal  from  court  of  claims,  2747,  2753,  3008 

244 — appeals  from  Porto  Rico,  3007 

245 — appeals  from  territorial  courts,  3007 

246 — appeal  from  Hawaii,  3014 

247 — appeals  from  Alaska,  2753 

248 — appeals  from  I'liilippine  Islands,  3007 

249 — appeals  where  territory  made  into  state,  3007 

250— District  of  Columbia  court  of  appeals,  2753,  2823,  3008 

251 — District  of  Columbia  court  of  a])peals,  2754,  3014 

252 — bankruptcy  appeals,  3008 

253 — precedence  in  supreme  court,  2835 

256 — exclusive  jurisdiction  of  United  States  courts,  2841,  3332 

261—576,  1391 

262— certiorari  to  aid  jurisdiction,  325,  3015,  3019,  3238 

263 — mandamus  in  district  court,  338 

264—1396 

265—1390,  1434,  1437 

266—346,  604,  747,  893,  1396,  1450  to  1407,  2S74 

268- contempt,  1888 

269—933 

274a— ISO,  265 

274b — equitable  defenses  in  law  action,  200,  2759 

275  to  288- jury  provisions,  258 

282  to  285— grand  jury,  1876 

289  to  291 — circuit  court  abolished,  1699 

291 — repealing  section,  241,  3031 

(2)  National  Bankruptcy  Act   (See  Bankruptcy  Act)  — 
Sec.   2,  cl.  5—2397 

2,  cl.  7—2456 

2,  cl.  9—2506,  2509 

2,  cl.  15—2391 

3e— 2386,  2387 

4—2353,  2367 

5—2369 

7,  cl.  9—2422 
12—2503,  2506,  2509 
14—2556 

14b,  1  to  G— 2561,  2562,  2564 
17—2566 
18a,  18b— 2374 
18d,  18e— 2400,  2401,  2403 
18f,  18g— 2404 
19—2370 
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United  States  Statutes — Continued  ♦ 

(2)'  National  Bankruptcy  Act — Continued 
Sec.  20—2353,  2367 
21—2422,  2423 
21a— 2423 
23a— 24 

23b— 2532,  2551 
24a,  24b— 2750,  2760,  3180 
25—2749,  2781,  2006,  2016,  3180 
25a— 2750,  2760,  2180 
25c— 2006,  2010 
27—2500 
29—1943 

29b,  1,  2,  3,  5—2564 
29c— 2489 
36—2405 
38—2528 
38a— 2525 

38,  cl.  2—2422 

39,  cl.  1—2493 
39a,  cl.  7—2498 
42b— 2498 

44—2417,  2410,  2496 
47—2407 

47a— 2400 

47,  cl.  10—2489 

47,  cl.  11—2480 

49-248!) 

49,  cl.  1—2456 

50—2406 

50b— 2420 

50c— 2417,  2419,  2406 

55—2410 

57—2433,  2494 

57a— 2436 

57e— 2436 

57g— 2452 

57k— 2454,  24.55 

58b,  58c— 2410 

59b— 2376 

60b— 2452,  2.532,  255i 

02a— 2448 

64b— 2448,  3183 

65b— 2494 

67—2452 

67e— 2532,  2551 
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United  States  Statutes — Continued 

(2)  National  Bankruptcy  Act— Concluded 
Sec.  67f— 3198 

68—2494 
69—2386,  2388 
70b— 2413,  2466 
70e— 2552 

(3)  Penal  Code- 
Sec.   29 — forgery,  1928 

32 — falsely  personating  federal  officer,  1921 

33 — falsely  personating  another,  1919 

35 — false  claim  for  pension,  1925 

37— conspiracy,  1943,  1961,  1996 

46 — stealing  personal  property  of  United  States,  1917 

125— perjury,  1934 

126— subornation,  1934 

135 — falsifying  records,  1995 

148— forgery,  1928 

151 — passing  counterfeit  money,  1928,  1950 

169,  170,  172— counterfeiting,  1940 

173 — search  warrant — internal  revenue,  1857 

190,  192— robbing  post  office,  1911 

194 — violation  of  postal  laws,  1912 

195 — embezzlement  of  letters,  1914 

211 — taking  obscene  pamphlet  from  mail,  1904,  1905 

212 — libelous  postal  cards,  1903 

213— lottery  circulars,  1902 

215 — fraudulent  use  of  mails,   1895 

218 — forging  indorsement  on  money  order,  1929 
225 — embezzling  money  order,  1916 

269— peonage,  1996 

332 — principals  in  conspiracy,  1943,  1961 
(4)  Revised  Statutes  of  the  United  States — 
Sec.  629 — assignee  of  chose  in  action,  36,  1563 
644 — stipulation  waiving  jury — 260 
688 — mandamus  in  supreme  court,  338 
698 — transcript  on  appeal,  2973 
700 — stipulation  waiving  jury,  260 
701— mandate,  990    2805 
716 — mandamus  in  district  courts  338 
717— ne  exeat,  1392 
718 — restraining  order,  2391 
720— injunction,  2607 
725— contempt,  1498 
738 — service  by  publication,  240 
751 — ^habaes  corpus,  2039 
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United  States  Statutes — Continued 

(4)  Revised  Statutes  of  the  United  States — Continued 
Sec.  828— fees  of  clerk,  3225,  3580 

829— marslial's  fees,  3604 

801 — proof  in  common  law  actions,  401. 

863,  864,  805,  808  to  874— depositions,  461,  462,  085 

866 — dedimus  potestatem,  468 

879 — recognizance  of  witnesses,  1852 

911— teste  for  writ,  231,  2374,  2425 

914— conformity  act,  55,  2U93 

921 — consolidation  of  suits,  975 

941 — surety  on  bond  in  admiralty  proceedings,  2240 

954 — amendment  of  pleadings,  250,  2086 

055 — scire  facias,  325 

981 — pay  of  witnesses,  1874 

997— petition  in  error,  2767,  2768,  2790,  2792,  2796,  2800 

999 — bond  on  appeal — 

citation,  2916,  2858,  2867,  2787,  2814 
1000— bond  on  appeal,  2781,  2857,  3235 
1001 — error  proceedings,  2857 
1003 — error  proceedings,  2830 
1004— error  proceedings,  2778,  2810,  2830,  2853 
1007— supersedeas,  2774,  2782,  2785 
1008— when  writ  brought,  2709 
1010 — damages  and  costs,  2709 
1011— reversal,  2769,  2791 

1012 — appeal  to  circuit  court  of  appeals,  2796,  2867,  2899 
1014— fugitive  from  justice,  1806,  1867,  1809,  1870 
1018 — surrender  of  principal  by  sureties,  1849 
1029 — warrant  of  removal  of  fugitive  from  justice,  1870 
1042— oath  of  poor  convict,  1800 
1103 — record  on  appeal,  2805 
1661— bond  on  appeal,  2890 

1994 — alien  woman  acquires  citizenship  by  marriage,  3 
2461 — timber  trespass,  104 
3281 — customs  duties,  1544,  1545 
3450 — internal  revenue,  1544 
3453 — Internal  revenue,  1544 

3466— insolvent  debtor  of  United  States,  3114,  3133 
3468— insolvent  debtor  of  United  States,  3114,  3133 
3642 — search  warrant — 

internal  revenue,  1857 
4071  to  4074 — letters  rogatory,  466 

4143 — forfeiture  of  vessel  for  false  swearing,  21 RO,  2182 
4281— bill  of  lading,  2221 
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United  States  Statutes — Continned 

(4)  Revised  Statutes  of  the  United  States — Concluded 

Sec.  4282  to  4289— limitation  of  liability  to  eliip  owners,  2299,  2331, 
2334 
4386,  4388— carrier  to  unload  and  feed  stock,  106 
4527 — mariner's  wages,  2062 
4546,  4547 — mariner's  wages,  2060,  2002 
4886,  4887— patents  for  invention,  1563,  l.')04,  1017 
4887 — patents  for  invention,  1686 
4888— patents  for  invention,  3461,  3470,  34S0 
4889  to  4892— patents  for  invention,  3470 
4890 — patents  for  invention,  3479 
4805 — patents  for  invention,  3400 
4898— patents  for  invention,  3493 
4909 — patents  for  invention,  3505 
4911 — patents  for  invention,  3528 
4912 — patents  for  invention,  3529 
4913 — patents  for  invention,  3529 
4915 — patents  for  invention,  1.593  . 
4916— patents  for  invention,  1584,  3406 
4918 — patents  for  invention,  1590 
4919— patents  for  invention,  1.563,  1686 

4920— ])atents  for  invention,  1003,  1013,  1C16,  1080,  1087,  1089 
4929  to  4933— patents  for  invention,  3467,  3480 
5209 — embezzlement  by  national  bank  officer,  1891 
5270,  .5271— extradition,  1862,  1864,  1865,  1866 
5485 — demanding  illegal  fees  of  pensioner,  1925 

(5)  Statutes  at  Large — 

Carmack  Amendment  to  Interstate  Commerce  Act,  June  29,  1906 — 
34  Stat.  L.    584—2838 
condemnation  statutes,  376 

18  Stat.  L.      78— prints  and  labels,  35.53 

470 — judiciary  act  of  1875,  5 

19  Stat.  L.   206— depositions,  472 

253 — mandamus  in  supreme  court,  338 

22  Stat.  L.      61— Chinese  exclusion,  2005 

23  Stat.  li.    117— Chinese  exclusion,  2005 

23  Stat.  L.      53 — limitation  of  liability  to  ship  owner,  2311 

24  Stat.  L.     79 — limitation   of  liability  to   ship   owner   on  inland 

waters,  2299 
210 — oleomargerine  law,  1960 
506— Tucker  Act,  4,  2803,  2806 
5.54 — suit  against  receiver,  1280 

25  Stat.  L.   433 — citizenship  of  national  bank,  34 

433 — venue  of  patent  suit,  1563 

436 — suit  against  receiver,  1280 

478— Chinese  exclusion,  419,  430,  442,  447,  2008 
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United  States  Statutes — Continued 

(5)   Statutes  at  Large — Continued 

26  Stat.  L.    136— customs  duties,  1513 

20!)— Sherman   Act,  659 

426 — rivers  and  harbors  appropriation,  678 

826— appeals,  2857,  2973 

826 — mandamus  in  circuit  court  of  appeals,  338 

829— "suing  out"  writ  of  error,  2769,  2770 

851 — Indian  depredation  claims,  2673 

27  Stat.  L.      17 — depositions,  461 

252 — in  forma  pauperis,  3234 

434 — appeal  to  District  of  Columbia  court  of  appeals 

in  patent  cases,  3528  , 

436 — interference  proceedings,  2973 
531— safety  appliance  act,  142,  143,  146,  2838 
751 — ^judicial  sale  of  realty,  1345 
751 — sale  subject  to  lien  in  bankruptcy,  2466 

28  Stat.  L.    219 — enforcing  order  of  interstate  commerce  commis- 

sion,  127,  1467,  2754,  2803 

29  Stat.  L.    140 — United  States  commissioner,  1845 

536 — costs  in  circuit  court  of  appeals,  3591 

602 — assignment  of  patent,  3494 

851- safety  appliance  act,  142,  143,  146,  2838 

30  Stat.  L.    544— bankruptcy  act,  1846 

750 — Chinese  exclusion,  419 
1153 — river  and  harbor  appropriations  act,  2803 

32  Stat.  L.   823 — trade  combinations  and  trusts,  2803 

894 — interstate  commerce,  2803 
ch.  641 — Chinese  exclusion  act,  419 
943 — safety  appliance  act,  142,  143,  146,  2838 

33  Stat.  L.    724— trade  mark  act,  1727,  2969,  3533,  3540,  3541,  3545, 

3548 

34  Stat.  L.    168— trade  mark  act,  1727,  3542,  3548,  3543 

684 — enforcing  order  of  interstate  commerce  commis- 
sion, 127,  1467,  2754,  2803 

596 — enforcing  order  of  interstate   commerce  commis- 
sion, 3502 

601— naturalization,   608 

608 — carrier  to  unload  and  feed  stock,  106 

771 — pure  food  act,  2121 

898— immigration  act,  419,  420,  1954,  2005,  2043 
1206 — mail  carriers'  claims,  2679 
1246 — criminal  appeals,  2803,  2807 
1251 — opposition  to  trade  mark  registration,  3548 
1260,  1263— meat  inspection,  2000 
1415 — hours  of  service  act,  164  to  168 


INDEX.  3793 

[References   are   to  pages.] 

United  States  Statutes — Continued 

(5)   Statutes  at  Large — Continued 

35  Stat.  L.      Co— employers'  liability  act,  158,  159,  25S6,  2838 

585 — error — canal  zone  court,  2755 
627 — trade  mark  act,  1727 
956 — equitable  defense   in  law  action,  200 
1075— coryright  act,  317,  1699,  1717,  3554 

36  Stat.  L.      90 — expense  of  error  proceedings,  3227,  3232 

98 — customs  duties,  1513 

264— immigration  act,  419,  420,  1954,  2005,  2043 

291— employers'  liability  act,  158,  159,  2586,  2838 

298— safety  appliance  act,  142,  143,  146,  2838 

539 — enforcing  order  of  interstate  commerce  commis- 
sion, 127,  1467,  2754,  2803 

604 — maritime  lien  for  repairs  or  supplies,  2101 

625— Mann  'White  Slave  act,  1981 

838— bankruptcy,   2397 

839— bankruptcy,  2370,  2407,  2409 

851 — suit  against  United  States  for  unauthorized  use 
of  patent,  2748 

854 — jurisdiction  of  the  supreme  court,  2754 

866 — affidavit  by  poor  person  to  dispense  with  costs; 
237,  238,  3235 

901 — diminishing  expense  of  appeals,  2973 

918— trade  mark  act,  1727,  3548 
1166 — challenges  to  jurors,  3564 

37  Stat.  L.      54— issue  of  writ  of  error,  2278,  2821 

434 — customs  service,  1510 

489— copyright  act,  317,  1699,  1717,  3554 

649— trade  mark  act,  1727,  3548 

38  Stat.  L.    187 — customs  and  duties,  1509,  1511,  1519,  1.539 

219 — enforcing   order   of   interstate   commerce   commis- 
sion, 127,  1466,  2754,  2803 
648 — steering  and  sailing  rules,  2090 
703— certiorari,  1551 

717  and  734— federal  trade  commission,  1825,  1827,  1833 
730— Clayton  act,  659,  731,  1396,  1400,  1467,  2756,  2869, 

3015 
785 — Harrison  narcotic  act,  1973 
802 — appeal  from  Hawaii  and  Porto  Eico,  2868 
803 — federal   incorporation  of  railroad,  50 
804 — abolishing    appeals    in    bankruptcy,    3003,    3004 
801 — Indian   depredation   claims,   2673 
1164 — mariner's  wages,  2065 
1227 — mail  carrier's  claims,  2679 
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United  States  Statutes — Concluded 

(5)  Statutes  at  Large — Concluded 

39  Stat.  L.      61— hours  of  service  act,  164  to  168 

726— mistake  in  the  form  of  review,  2S68,  3214. 
727— dismissal  of  error  or  appeal,  2750,  2803,  2809,  2821 
727 — certiorari   in   employers'   liability   suit,   hours   of 

service  suit  and  safety  appliance  act  suit,  2754 
727 — time  in  which  to  bring  error,  appeal  or  certiorari 

to  the  supreme  court,  2853,  2990,  3007,  3013,  3014 
727— error,  2769 

727— certiorari  in  bankruptcy,  2753,  2754,  3076,  3181 
874— imigration  act,  419,  420,  1954,  2005,  2043 
999— bankruptcy,  2566 
1133 — error,  Virgin  Islands  to  circuit  court  of  appeals, 

2755 

40  Stat.  L.    228— search  warrant  for  violation  of  internal  revenue 

laws,  3619 
230 — exclusion  of  matter  from  mail,  733 
451 — claims  by  carriers  under  war  control,  2666 
518— federal  trade  commission,   1825,   1827,   1833 
705 — suit  against  United  States  for  unauthorized  use 
of  patent,  2748 
1182— clerk's  fees,  3580 
1272 — relief  on  public  contracts  during  war,  2748 

41  Stat.  L.    305 — search  warrant,  internal  revenue,  1857 

305— prohibition  act,  3620 

trade  mark  act,  3533,  3534,  3536,  3541,  3548 

307 — national  prohibition  act,  3620. 

324 — national  motor  venicxe  iJieft  act,  2005  a 


V 

Vacate — 

Motion  to  vacate  decree  pro  confesso,  940 

Order  to  vacate  decree  pro  confesso,  940 

Motion  to  vacate  preliminary  injunction  in  part,  968 

Motion  to  vacate  order  allowing  fees,  969 

Decree  denying  motion  to  vacate  preliminary  injunction,  1423 

Valuation — 

In  bankruptcy — 

preliminary,  of  secured  claim,  2414a 

Vendi  (Venditioui)  Exponas  (See  Writs).  321,  2283 
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Venire — 321,  2283 

Writ  of,  for  jury,  258 

for  grand  jury,  1875 
Motion  for  special  officer  to  serve,  for  additional  jurors   (See  Jury), 
2027 

Venue — 

Where  diversity  of  citizensliip,  note,  4 
Where  federal  question,  note,  5 
Waiver,  note,  5  % 

Stipulation  for  change  of,  1096 

(See  Judicial  Code,  Sections  48  and  51  to  59) 

Verdict — 

Directed  by  court,  273 

For  plaintiff,  273 

Against  several  defendants  jointly,  275 

note,  275 
For  defendants,  general  form,  275 
Advisory,  where  equitable  defense  in  law  action,  293 

note,  294 

petition  to  disregard,  295. 
Eemittitur,  298 

Reduction  of  damages,  consent  of  guardian,  299 
Reduced,  and  new  trial  denied,  299 
Alternative  order  reducing,  300 
Judgment  on  reduced,  301,  302,  303 
In  ejectment,  305 
Form  of,  where  directed,  314 

Affidavit  on  motion  to  set  aside,  because  reached  by  improper  method, 
315 

note,  316 
For  damages  in  condemnation  proceedings,  415 
In  criminal  proceedings — 

guilty,  as  charged,  2028 

guilty,  only  on  some  counts,  2028 

not  guilty,  2028 
In  inquest  of  damages,  3564 

for  plaintiff  on  default  of  defendant,  3564 
In  assumpsit — 

for  plaintiff,  3565 

for  defendant,  3565 

for  one  defendant  where  another  defaulted,  3565 

for  plaintiff  on  one  or  more  counts,  and  for  defendant  on  one  or 
more  counts,  3500 

for  plaintiff  against  executor  or  administrator,  3566 

for  defendant,  executor  or  administrator,  3566 
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Verdict — Concluded 
In  debt— 

for  plaintiff,  3567 

for  defendant,  3567 
In  covenant — 

for  plaintiff,  3567 

for  defendant,  3568 
In  set-off,  for  balance  due  defendant,  3568 
In  trespass —  || 

for  plaintiff,  3568 

for  defendant,  3568 

where   one  or  more  are  found  guilty   and  one  or   more   are   ac- 
quitted, 3569 
In  trover — 

for  plaintiff,  3569 

for  defendant,  3569 
In  case  (See  Trover),  3569 
In  trespass  on  the  case  (See  Trover),  3560 
In  ejectments 

for  plaintiff,  3570 

for  defendant,  3570 

for  one  plaintiff  and  for  defendant  as  to  other  plaintiffs,  3570 

of  part  for  plaintiff  and  part  for  defendant,  3570 
In  replevin — 

■where  property  replevied,  3571 

vfhere  property  not  replevied,  3571 

for  defendant  and  assessment  of  his  damages,  3571 

where  defendant  has  special  property  in  the  goods,  for  defendant 
and  assessment  of  damages,  3572 

Verification   (See  Oath;  Bill  in  Equity;  Answer  in  Equity; 
Signature) — 
In  suit  at  law — 

by  corporation  officer,  64 
by  testamentary  guardian,  64 
to  declaration  or  plea,  1686 
of  petition  for  removal,  2583,  2633,  2634 
note,  2584 
In  equity — 
note,  840 
by  officer  of  corporation  plaintiff,  518 

note,  519 
by  co-partnership,  519 
by  member  of  partnership,  520 
of  amended  intervening  petition  and  cross-petition,  520 
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Verification— Concluded 

In  equity— Concluded 
by  solicitor,  521 
of  answer,  840 
note,  840 

Vexatious  Suit — 

Answer  alleging,  846 

Virgin  Islands — 

Review  of  courts  of,  2753,  2766 

Voir  Dire  (See  Jury)— 

Oath,  260,  3561 
Volstead  Act  (See  National  Prohibition  Act)— 

W 

Wages  (See  Admiralty). 
Waiver — 

Of  venue,  note,  5 
Of  trial  by  jury,  260 

note,  260 
.fudgment  where,  279,  280,  281 
Stipulation  waiving  answer,  900 
Of  notice  In  bankruptcy,  2450 

Warrant  (See  Criminal  Proceedings;  Commissioner  of  United 
States;  National  Prohibition  Act) — 
Of  restitution  (in  Admiralty),  2242 

Widow — 

Electing  to  take  under  will,  850 

Will— 

Answer  in  e(]uity,  setting  up,  847 

Answer  of  widow,  electing  to  take  under,  850 

Witness  (See  Testimony;  Evidence;  Deposition;  Subpoena) — 

Subpoena  to  testify  before  a  commissioner,  252,  1853 
Oath  of,  261 
Affirmation  of,  261 
Subpoena  for,  474 
Subpoena  duces  tecum,  474 

Writ  of  attachment  against,  for  disobeying  subpoena,  475 
Requiring  obdurate  witness  before  master  to  appear  in  district  court, 
on  motion,  1110 
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Witness — Concluded 

In  bankruptcy  proceedings — 
summons  to,  2424 
return  on,  2425 
Expenses  of,  oath  to,  3588 
Notice  to,  to  appear,  3597 
Order  to  pay  fees  of,  3600 

Workmen's  Compensation — 

Under  state  laws,  2839 

does  not  affect  admiralty  jurisdiction  of  United  States  courts — 
note,  2841,  2842,  2843 

Writ  (See  Suits  at  Law;  Declaration;  Mandamus) — 

Commanding  attachment  of  goods  and  summoning  to  appear  (in  New 
Hampshire),  for  violation   of  federal   employers'   liability 
act,  157 
Summons  at  law,  231 
Teste,  in  district  court,  231 

Teste,  in  supreme  court  and  circuit  court  of  appeals,  235 
In  actions  in  assumpsit,  232 
In  actions  in  tort,  232 
Alias  summons,  234 

Return  of  writ  of  summons,  232,  234,  235 
Of  venire  for  jury,  258 

note,  258 
Of  replevin,  317 

return  on,  318 
Of  fieri  facias,  320 
Vendi  exponas,  321 
Of  attachment,  323 
Of  attachment  for  contempt,  324 
Of  scire  facias,  revivor,  324 

note,  325 
Of  mandamus — 
note,  338 

to  compel  municipality  to  levy  a  tax,  338 
notice  of  application  for,  343 
to  compel  judge  to  allow  appeal,  344 
note,  345 

answer  of  judge,  349 
order  for  alternative,  346 

to  compel  levy  of  tax,  346 
order  sustaining  demurrer  to  defense  to,  357 
order  granting,  to  judge,  and  stay  of  execution,  351 
note,  351 
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Writ — Concluded 

Of  mandamus^-ConcIuded 

order  granting  alternative,  353 

motion  for  peremptory,  354 

peremptory,  355 
note,  358 

petition  for,  to  require  auditor  to  pay  judge's  salary,  361 
peremptory  writ  therefor,  366 
return,  368 
To  conduct  jury  for  view,  in  condemnation  proceedings,  413 

return  thereto,  413 
Order  to  remand  a  Chinese  person  on  wr^t  of  habeas  corpus,  444 
Of  deportation  of  Chinese  person,  446 
Of  habeas  rorinis,  application  for,  in  alien  deportation  case,  449 

order  allowing,  449 

demurrer  to,  450 

order  overruling,  450 
Of  habeas  corpus,  in  alien  deportation  case,  451 

return  to,  452 

hearing  on,  454 

recognizance,  454 

order  giving  leave  to  file  reply,  455 

reply  to  writ,  455 

hearing,  459 

decree  dismissing  application  and  remanding  alien,  459 

order  of  discharge,  460 
Ne  exeat,  prayer  for,  516 
Certiorari,  prayer  for,  516 
Subpoena,  prayer  for,  517 

return  on,  830,  832 

service,  835 

to  testify,  835 

duces  tecum,  836 
Of  attachment  for  disobeying  subpoena,  475 
Of  seizure  on  water,  2244 

(See  also  Customs  and  Revenue) 
Of  ne  exeat  (see  Ne  Exeat) 
Of  injunction  (see  Injunction) 
To  serve  notice  to  advance  cause,  924 
To  put  into  possession,  1000 
Of  certiorari    (see  Customs  and  Revenue;    Certiorari;   Appellate  Pro- 

'  ceedings) 
Of  habeas  corpus  (see  Criminal  Proceedings) 
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Writ  of  Error— 

From  wliat  courts,  2749 
To  what  courts,  2749 
Distinguished  from  appeal,  2757 
From  circuit  court  of  appeals  to  district  court — 
writ,  2776 

note,  2777 
petition  for,  2767,  2770 
by  whom,  2768 
when,  2769 

note,  2767  to  2770 
order  for,  with  supersedeas,  2773 
order  for,  no  bond  required,  2775 
order  allowing,  2776 
summons  on,  2779 

note,  2779 
bond  on,  2780 

amount  of,  order  for,  2783 
note,  2781 
cash  in  lieu  of  bond,  order  for,  2782 
From  supreme  court  to  district  court,  note  2805  to  2807 
petition  for,  2802 

note,  2803 
after  judgment  on  mandate  from  circiiit  court  of  appeals,  2804 
order  allowing,  2807 
writ,  2808 

note,  2809 
where  jurisdiction  in  issue,  certificate  of  judge,  2810 
note,  2811 

under  patent  laws,  2811 
upon  diverse  citizenship,  2812 
From  supreme  court  to  circuit  court  of  appeals — 
petition  for,  2820 

note,  2821 
petition  for,  by  Secretary  of  the  Interior,  2822 
writ  of  error,  2824 
bond  on,  2825 
note,  2826 
From  supreme  court  to  state  court — 
petition  for,  2829 

note,  2830 
petition  for,  where  due  process  involved  under  14th  amendment, 
2830 
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Writ  of  Error — Concluded 

From  supreme  court  to  state  court — Concluded 

petition  for  on  ground  of  unconstitntionality  of  state  statute,  2832 
note,  2834  to  2839 
in  suit  under  state  workmen's  compensation  laws,  2839 

note,  2841  to  2843 
order  allowing,  2849 

note,  2849 
writ  in  such  case,  2830 
denial  of  right  claimed  under  federal  statutes,  2843 
general  form  of,  2851 
note,  2853  to  2855 
bond  on,  2855 
judgment  on,  3249 
Certificate  of  lodgment  of  copies  of,  3307 
Return  to,  by  clerk,  3310 
and  certificate,  3310 

Writ  of  Prohibition  (See  Admiralty) — 

Petition  for,  3273 

note,  3277 
Suggestion  for,  3277 
Rule  to  show  cause,  3283 
Writ,  3286 

Wrongful  Death  (See  Admiralty) — 
Suit  by  administrator  for,  71 
Libel  in  personam  for.  2133.  2138 

note.  2141 
daim  for,  by  administratrix,  2290 
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